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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1943 


EDITH ADELINE OSBORN, APPELLEE, V. JAY RAYBORN 
OSBORN, APPELLANT. 
8 N. W. (2d) 444 


FILep Marcu 5, 1943. No. 31540. 


1. Divorce. In a divorce action, the welfare of the minor childrer 
is a question of primary importance. The entire surroundings 
of the proposed home, as to creature comforts, discipline, reli- 
gious guidance, and educational advantages, should be examined 
with care by the trial judge. 

It is always best to keep minor children within the cus- 

tody of the court having jurisdiction of the divorce case. When- 

ever removal is contemplated, application should be made to the 
court, and a full disclosure made of the advantage to the child 
if consent is given for such change of residence. 


APPEAL from the district court for Dixon county: Smp- 
NEY T. FRUM, JUDGE. A/firmed. 


- Kingsbury & Kingsbury, for appellant. 
F. B, Hurley.and John E. Newton, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

In this divorce action the plaintiff was granted an abso- 
lute divorce from her husband on the ground of extreme 
cruelty, and given the custody of a minor son. The custo- 
dy of an older minor son was granted to the father, who 


(1) 
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was required to pay $50 for plaintiff’s attorney fee, the 
plaintiff having waived alimony and support money. 

The defendant appeals to this court on the ground that 
there was not sufficient evidence to warrant the court in 
granting a decree of divorce to the plaintiff. Defendant 
also insists that the court erred in separating the minor 
sons and in giving custody of Lloyd, aged 11 years, to the 
mother without making suitable arrangements for ex- 
change or the visitation of either parent to said minors, 
and that defendant should have the right to visit said mi- 
nor, Lloyd, at proper and suitable times, and further ob- 
jects to the decree of divorce on the ground that the plain- 
tiff should be required to keep the minor, Lioyd, within the 
jurisdiction of the court. 

The evidence of the plaintiff discloses that the parties 
were married on April 20, 1910, in Dixon county, where 
they have always lived on rented farms. The following 
five children are the issue of said marriage: Loren R., 29 
years of age, who is clerk of a district court in South Da- 
kota; Lena, aged 22 years, and Vera, aged 21 years, who 
are in California, the older one being married, and both be- 
ing self-supporting; the only minors are John, aged 14, and 
Lioyd, aged 11. 

Plaintiff testified that, because of her husband’s terrible 
temper, which he did not try to control, and ordering her 
to leave before he kicked her out, she could not live with 
him. She gave a number of definite incidents which illus- 
trated the way he would fly into a rage and abuse her. The 
transcript discloses that the trial in the main case was pre- 
ceded by a hearing on restraining order and also a hearing 
and order for temporary alimony and expenses of litiga- 
tion. Her evidence was supported by that of a hired man, 
who had worked for them while they lived on three differ- 
ent rented farms and, without citing the details, his evi- 
dence is sufficient to support that of the plaintiff as to cru- 
elty. 

The plaintiff testified that she got about $2,000 from her 
father’s estate and some from her mother’s estate, all of 
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which had been spent. She testified that she can get good 
wages in California, as she is able to work, and the daugh- 
ters write her that there is employment there which she 
can get. 

The plaintiff had left the defendant in 1921, but through 
the influence of her father and brother they finally went 
back to living together. The rented farm that they were 
living on when she left her husband is a 240-acre farm two 
miles north of town. 

In this case an attack is made upon the decree of the 
court in regard to the custody of the two boys who are mi- 

-nors. The decree set out that the trial occurred on October 
1, 1941, and that the trial court, taking the case under ad- 
visement, conducted an independent investigation in con- 
nection with the custody of the children. The trial court 
found that both the plaintiff and defendant are suitable 
persons to have the care and custody of the minors, and 
that ordinarily said minors should be kept together, but 
that under all of the circumstances arising in this case 
(which are not disclosed in the evidence or decree) it is 
impossible to keep said minors together in the same home 
without materially interfering with the happiness, desires 
and welfare of the minors. Therefore, after this investi- 
gation, the trial judge on October 31, 1941, entered his de- 
cree awarding the care, custody and control of the older 
son, John, to the father, and of the younger son to the 
mother. 

In the first place, it is the duty of a father to support 
his offspring, and that duty is as imperative after a divorce 
as before. Wassung v. Wassung, 136 Neb. 440, 286 N. W. 
340, 

In State v. Porter, 78 Neb. 811, 112 N. W. 286, it was 
held that, while there is a strong presumption that the in- - 
terests of the child required that it be confided to its father, 
there are circumstances and conditions under which it is 
best for a child to remain temporarily with its grandpar- 
ents, and in Kaufmann v. Kaufmann, 140 Neb. 299, 299 N. 
W. 617, this court recently held that the welfare of the child 
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was the one question of primary consideration to which all 
others must yield; that the proposed home, its entire sur- 
roundings as to food, clothing, and discipline, as well as 
the religious care and upbringing of the child, should be 
considered, and that home will be selected which at any. 
particular time has the better advantages for best fitting 
the child for its place in the world. See Nathan v. Nathan, 
102 Neb. 59, 165 N. W. 955. 

In the case of York v. York, 188 Neb. 224, 292 N. W. 385, 
where the divorced parents would be living 150 miles apart, 
it was provided that during the summer vacation the child 
might live with and visit his father, for it is important 
that punctual attendance at school during the school year 
be not interfered with. Further discussion of such visits 
may be found in Hobza v. Hobza, 128 Neb. 598, 259 N. W. 
516. 

There is testimony at the tria] that the mother was plan- 
ning to go to California to find work, but she may now 
have other plans; however, that phase of the litigation 
might well be given a careful examination, for the reason 
that the father would be entitled to visit his younger son 
at proper times, as the mother would be entitled to see the 
older son when desirable. 

In the case of Crandall v. Luhnow, 1387 Neb. 18, 288 N. 
W. 29, it is said that it is usually best for the court to keep 
minor children in a divorce case within the jurisdiction of 
the court, for it is impossible to anticipate at the time of 
the trial changes which may occur in the habits, charac- 
ter, fitness, or financial condition of either parent. 

It is not disclosed in the record just what investigation 
the trial judge made as to the care and custody of these 
two minors. Doubtless he consulted privately with both 
boys as to their wishes in the matter. The oldest minor 
being above 14 years of age and having preferred to go 
with his father, his wishes would be acceded to by the court 
if the father had a proper place in which to care for him 
and time, opportunity, and inclination to guide the son in 
his education, and the same questions were doubtless care- 
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fully considered by the court in awarding the custody of 
the younger son to the mother. 

Without a formal statement in the decree in reference 
thereto, the parties may have agreed, as they did about the 
division of their personal property, as to when each boy 
can visit the other parent. All parties and their counsel 
are aware of the continuing power and authority of the 
district court to correct anything which interferes with 
the best interests of either of these boys. 

There appears on the face of the record some merit to 
the contention that the mother was planning at one time 
to remove from Nebraska and take the younger son with 
her. In this connection, this court does not find sufficient 
facts in the record upon which to base an order modifying 
the decree in relation thereto, or in regard to the custody 
of the minors, but the counsel for either party may, by a 
proper application, bring those questions before the trial 
court for prompt determination. 

The decree of the trial court is affirmed, with an allow- 
ance of attorneys’ fees to plaintiff’s attorneys in the sum 
of $100. 

AFFIRMED. 


BEN F. CONKEY ET AL., APPELLANTS, V. HANS KNUDSEN 
ET AL., APPELLEES. 
8 N. W. (2d) 538 


FILED Marcu 5, 1943. No. 31217. 


1. Waters. An accretion to land is the imperceptible increase 
thereto on the bank of a stream by alluvial formations occasioned 
by the washing up of the sand or earth, or by dereliction as 
when the river shrinks back below the usual watermark. 

A batture is a filling in of the river bed from the bot- 

tom, and if it ultimately forms an island or becomes attached to 

the riparian lands by additional alluvial deposits or by a reces- 
sion of the water, it is a form of accretion and the title thereto 
becomes the property of the owner of the riparian land. 

Evidence examined and held to establish that the lands 
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in suit were the result of accretions to the lands of the high bank 
owners, formed by the action of the waters of the Missouri 
river. 


A general rule cannot be followed in dividing accretions 

between riparian landowners under all circumstances. 

Where the boundaries of an accretive area are much 

curved, either inwardly or outwardly, the boundary lines of the 

riparian owner’s portion of the accretions must necessarily be 
either divergent or convergent, according as the river boundary 
is longer or shorter than the original river bank line. 

In such ease the following rule will ordinarily be ap- 
plied: Measure the old bank and compute the number of feet 
owned by each proprietor, then divide the new bank into as 
many equal parts as there were feet in the old bank and draw 
lines from the old points of division to the new ones. 

7. Adverse Possession. A riparian owner is ordinarily entitled to 
access to the stream, but this is a right that may be lost by the 
adverse possession of another for the statutory period. 

8. Quieting Title. Where a trial court permits or orders all persons 
interested in an accretion area to be made parties to a suit in 
order to divide such accretive area among the riparian owners, 
a decree quieting title to all of said accretive area will ordinarily 
be entered. 


APPEAL from the district court for Dakota county: MARK 
J. RYAN, JUDGE. Opinion on motion for rehearing of case 
reported in 141 Neb. 517. Former judgment of reversal 
vacated and judgment of district court affirmed as modi- 
fied. 


George W. Leamer, M. R. Smith and S. W. McKinley, Jr., 
for appellants, 


D. Van Donselaar, Pizey, Sears & Pizey, W. P. Warner, 
W. V. Steuteville, P. F. Verzani, Richard Twohig and Mc- 
Carthy & McCarthy, contra. 


Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, 
CARTER, MESSMORE and YEAGER, JJ. 


CARTER, J. 

This is a suit brought by Ben F. Conkey to quiet title to 
certain accretive lands along the Missouri river in Dakota 
county. A default was entered against Hans Knudsen, 
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Jr., Clara Knudsen, Lewis W. Newman, Pearl M. Sanford, 
Maude Harris, Harry J. Goodfellow, Martha E. Goodfel- 
low and all persons having or claiming any interest in and 
to said lands, real names unknown. No appeal was taken 
from this decree and it has become final. On March 31, 
1938, the defendants Hans Knudsen, Sene Knudsen, Mag- 
gie Leedom, Otis Wood and Jack L. Hamp having filed an- 
swers, the cause came on for trial as against them, and 
the court determined the case adversely to each and all of 
them. Defendant Jack L. Hamp did not appeal and the de- 
cree became final as to him. The other four defendants 
appealed to this court where the judgment against them 
was affirmed. The cause then came on for trial as to the 
interveners Brewer and George. The court thereupon per- 
mitted or directed all other “high bank’’ owners to file pe- 
titions in intervention with the result that the claims of 
all “high bank” owners to the whole of the alleged accre- 
tive area were before the court for determination. The 
trial court adjudged the area in question to be lands which 
accreted to the high bank and apportioned the lands to the 
high bank owners. All claims to the accretive area based 
upon adverse possession were also disposed of by the de- 
cree. From this decree the plaintiff and intervener Henry 
Francisco have appealed. Interveners Wood, Christensen 
and the heirs of C. K. Heffernan have cross-appealed. In- 

terveners George, Brewer and Goodfellow are appellees. 
’ The rights of all high bank owners in the accretive area 
are therefore properly before this court for final] disposi- 
tion. 

Various phases of this case have been before this court 
on previous occasions. Conkey v. Knudsen, 135 Neb. 890, 
284 N. W. 787; State v. Ryan, 136 Neb. 334, 285 N. W. 923; 
Conkey v. Knudsen, 141 Neb. 517, 4 N. W. (2d) 290. The 
matter is now before us after oral argument on the motions 
for a rehearing filed after the last of the foregoing opin- 
ions was adopted and released by this court. The correct- 
ness of our opinion in Conkey v. Knudsen, 141 Neb. 517, 
4N. W. (2d) 290, must therefore be first determined. All 
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references in this opinion to a map of the area involved in 
this litigation are to exhibit 105, which was reproduced in 
our last preceding opinion and will not be included in this 
opinion except by reference. 

The first question to be determined is whether the area 
between the high bank and the present location of the Mis- 
souri river is an accretive area. The case was tried in the 
lower court on the theory that the lands in question had 
accreted to the high bank. The issues as shown by the 
pleadings were also on the theory that these lands were ac- 
cretions. This court in its former opinion, Conkey v. Knud- 
sen, 141 Neb. 517, 4 N. W. (2d) 290, disregarded the issues 
made up by the pleadings, rejected the theory of the par- 
ties in the trial court, and arrived at an independent con- 
clusion from the evidence that the lands were the result of 
an avulsion and consequently did not accrete to the high 
bank. 

An examination of the map will show the present loca- 
tion of the Missouri river. A hatched line identified by the 
letters A, B, C, D, etc., marked “high bank,” extending 
from section 11, township 29, range 7 southeasterly to sec- 
tion 24, township 29, range 8, indicates the west bank of 
the Missouri river as it existed in the spring of 1910. The 
western portion of this high bank was in existence long 
prior to 1910 because the evidence shows that in 1857 the 
original high bank continued on south when it reached sec- 
tion 24, township 29, range 7, as shown on the map. There 
is no disagreement, however, that in 1910 the Missouri riv- 
er ran along the high bank first described, that the water 
was deep and the current swift, and constituted a main 
channel of the river. 

The evidence shows clearly that the alleged accretive 
area was an alluvial formation or “river-made” land. The 
lands in existence in the area at the time of the original 
government survey had all been washed away by the action 
of the river. The survey shown on the map is merely a re- 
production of the old origina] survey lines on this newly 
formed alluvial soil. 
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The Missouri river at this point is a shifting stream, the 
current changing from one position to another over an area 
of several miles throughout the years. While much land, 
surveyed under the original government survey, has been 
entirely washed away and replaced by alluvial soil, or has 
become a part of the new river bed, there is also the then 
existing river bed of the river itself to be considered. 

In our opinion, the evidence shows that the vegetation 
growing within the area has made its growth since 1910. 
In that part lying east of the high bank and west of the 
slough designated on the map as the first chute east of the 
high bank, there was a natural growth of willows and cot- 
tonwood trees where no clearing had been done. Several 
witnesses said that there were good-sized cottonwood trees 
in this area and one witness estimated that some must have 
been two feet in diameter at the time of trial. In view of 
the evidence that this area was under water in 1910, we 
are unable to say that the existence of these trees, grow- 
ing under the most favorable conditions, disparages the 
claim that it was alluvial soil which accreted at or after 
that time. That part of the area east of the chute and west 
of the river is low marshy land grown up to willows and 
young trees admitted to be of very recent growth. 

The evidence shows that in the early spring of 1910 an 
ice gorge formed a short distance north of the north line 
of section 13, causing the river to completely cover the area 
east of the high bank. When the river receded it followed 
a course farther east of the high bank. This changing of 
the course of the stream is the basis upon which we deter- 
mined in our former opinion that the area was the result 
of an avulsion. The record does not disclose from what 
land, if any, the area was cut off by avulsion, or the situa- 
tion existing from which it might be reasonably inferred 
that it could be identified as the same land that had washed 
away from some other surveyed tract or plot marked out 
on the ground. Whether the river returned to an old chan- 
nel or carved out a new one is not shown. No persons have 
appeared claiming ownership on the theory that an avul- 
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sion occurred in the spring of 1910. There is evidence that 
after the high water of 1910 said lands were connected to 
the high bank by additional alluvial deposits. The testi- 
mony of all the witnesses familiar with the country is that 
the alluvial soil was accretive land. Some contention is 
made that it was river-bed land which had accreted to the 
high bank by the filling in of alluvial deposits which ap- 
peared as the water gradually receded. But we do not 
think this distinction is important, as the rules governing 
accretions would be applicable in any event. The term 
“batture” is frequently applied to such alluvion. It is de- 
fined as “an elevation of the bed of a river under the sur- 
face of the water; but it is sometimes used to signify the 
same elevation when it has risen above the surface.”” Bou- 
vier’s Law Dictionary. In fact, a batture is a filling in of 
the stream of water from the bottom. During the early 
stages it appears as a growth, slowly filling from the bot- 
tom, and as it continues to grow it ultimately forms. an is- 
land. In any event it is a form of an accretion and the 
title thereto becomes the property of the owner of the orig- 
inal bank. Its accretion will generally go to the owner of 
the bank to which it is attached. Clark, Surveying and 
Boundaries (2d ed.) sec. 294, note 4. 

Avulsion is the sudden and rapid change in the course 
and channel of a boundary river. In Nebraska v. Iowa, 
143 U. S. 359, 12 S. Ct. 396, it was said: “It is equally 
well settled, that where a stream, which is a boundary, 
from any cause suddenly abandons its old and seeks a new 
bed, such change of channel works no change of boundary; 
and that the boundary remains as it was, in the center of 
the old channel, although no water may be flowing therein. 
This sudden and rapid change of channel is termed, in the 
law, avulsion.” 

An accretion to land is generally defined as the imper- 
ceptible increase thereto on the bank of a river by alluvial 
formations, occasioned by the washing up of the sand or 
earth, or by dereliction as when the river shrinks back be- 
low the usual watermark; and when it is by addition it 
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should be so gradual that no one can judge how much is 
added each moment of time. Lammers v. Nissen, 4 Neb. 
245; Frank v. Smith, 1388 Neb. 382, 293 N. W. 329. Web- 
ster’s New International Dictionary defines it as follows: 
“The increase or extension of the boundaries, or the acqui- 
sition, of land by the gradual or imperceptible action of 
natural forces, as by the washing up of sand or soil from 
the sea or a river, or by a gradual recession of the water 
from the usual watermark.” We think the evidence shows, 
in accordance with these holdings, that the ice gorge in 
1910 obstructed the channel of the river and caused the 
waters to spread out over this alluvial area and to slow up 
the velocity of the current, thereby causing heavy depos- 
its of alluvion to be formed in this area. As the river grad- 
ually subsided, the alluvial deposits made their appear- 
ance. The gradual recession of the water thereby left such 
deposits as accretions to the lands of the high bank own- 
ers. The fact that the river sought a different channel as 
the waters receded is not of itself sufficient to sustain a 
finding that an avulsion occurred. The facts warrant the 
application of the rule announced in Frank v. Smith, supra, 
as follows: “Where, by the process of accretion and relic- 
tion, the water of a river gradually recedes, changing the 
channel of the stream and leaving the land dry that was 
theretofore covered by water, such land belongs to the 
riparian owner.” 

In Kinkead v. Turgeon, 74 Neb. 580, 109 N. W. 744, this 
court aptly stated: ‘Along the Missouri river the change 
of the bed to dry land in the case of accretion is sometimes 
even more rapidly performed than the changes of the aban- 
doned bed to dry land in the case of avulsion, for in such 
case the abandoned bed is usually full of water, which 
gradually evaporates, and which in many instances forms 
lakes which stand for years, occasionally filled again by the 
river in flood periods, a number of these ‘cut-off lakes,’ as 
they are locally termed, extending from three to eight or 
ten miles long and occupying practically the whole of the 
abandoned bed for many years.” ; 
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We are convinced from a careful reading of the record 
that a finding that an avulsion occurred cannot be sustained 
and that all the facts and circumstances shown substanti- 
ate the finding of the trial court that the alluvial area in 
question was in fact accretive lands belonging to the high 
bank owners. 

It will be observed from the map that the accretive area 
is a very irregular tract. The Missouri river borders it on 
the north and east while the high bank borders it on the 
west and south. Any attempt to divide the accretive area 
by the usual rule would confront us with difficulties beyond 
a reasonable and equitable solution. Interveners George, 
Brewer and Goodfellow own sections of the high bank along 
the north sides of their deeded lands, while plaintiff and 
the interveners Francisco, Wood, Christensen and the Hef- 
fernan heirs own sections of the high bank along the east- 
ern boundaries of their lands. Extensions of the bounda- 
ries in the usual manner would cause overlaps and confus- 
ing claims. A general rule cannot be followed in dividing 
accretions under all conditions. All of the surrounding 
circumstances must be considered in applying any rule of 
division. Clark, Surveying and Boundaries (2d ed.) sec. 
274, The courts, in the division of alluvial rights, must 
make an equitable division thereof between all the riparian 
owners of the high bank where the circumstances are such 
that the general rule cannot be made applicable. Where 
the general course of the river is much curved, either out- 
wardly or inwardly, or, where the general course of the 
original bank is likewise irregular, the boundary lines with- 
in which the riparian owner is required to confine himself 
in reaching the thread of the stream must necessarily be 
either divergent or convergent, according as the river 
boundary is longer or shorter than the original river bank 
line. In such cases the better rule is that the frontage of 
each riparian owner on the new river bank should be divid- 
ed in proportion to his frontage on the original bank. This 
is the method the trial court attempted to apply, and we 
think it is correct. 
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An able writer has stated the rule as follows: “The 
courts are frequently called upon to partition the alluvial 
deposits, flats, dock privileges, made land, and similar 
rights. The division of such rights among riparian own- 
ers has been a fruitful source of litigation and the courts 
have promulgated certain rules for the partition thereof, 
which have been exceedingly useful to the professions. 
Among such rules we find the following: 1. Measure the 
ancient bank and compute the number of feet owned by 
each proprietor. 2. Divide the new bank into as many 
equal parts as there were feet in the old bank and draw 
lines from the old points of division to the new ones.” 
Clark, Surveying and Boundaries (2d ed.) sec. 251. As 
early as 1835 the supreme court of Massachusetts applied 
the foregoing rule in the following language: ‘The rule 
is, 1. To measure the whole extent of the ancient bank or 
line of the river, and compute how many rods, yards or 
feet, each riparian proprietor owned on the river line. 
2. The next step is, supposing the former line, for instance, 
to amount to 200 rods, to divide the newly formed bank or 
river line into 200 equal parts, and appropriate to each 
proprietor as many portions of this new river line, as he 
owned rods on the old. Then, to complete the division, lines 
are to be drawn from the points at which the proprietors 
respectively bounded on the old, to the points thus deter- 
mined as the points of division on the newly formed shore. 
The new lines, thus formed, it is obvious, will be either 
parallel, or divergent, or convergent, according as the new 
shore line of the river equals, or exceeds or falls short of 
the old.” Deerfield v. Arms, 17 Pick. (Mass.) 41. See, 
also, Kehr v, Snyder, 114 Ill. 318, 2 N. E. 68; Smith v. 
Johnson, 71 Fed. 647 (Neb.). The trial court complied 
substantially with this rule in dividing the accretive lands 
in the instant case. The result was that, in determining 
the respective interests of the parties to the accretive lands, 
the boundary lines of the high bank owners were extended 
to the present west bank of the Missouri river at an angle 
of 47 degrees and no minutes east. Complaint ig made of 
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the fact that the division lines were parallel when the sur- 
vey shown on the map indicates that the high bank and 
new bank bounding the accretive area were not the same 
length. There is sufficient merit in this contention to war- 
rant our consideration of the subject. It can readily be 
seen that a proper apportionment of the accretive area in 
accordance with the rule we have herein announced could 
not be made with division lines parallel with each other. 
However, the difference is relatively small and by far the 
greater part of the loss of land caused thereby falls upon 
the interveners George, Brewer and Goodfellow, who ap- 
pear in this court as appellees asking that the division 
made by the trial court be affirmed. The plaintiff Conkey 
and the interveners Wood, Christensen and the Heffernan 
heirs are not injured for the reason that their claims are 
based on title by adverse possession, their rights to accre- 
tions being lost by the adverse possession of others, and 
could not be affected by a change in the lines dividing the 
accretive area. The division made by the trial court is ad- 
vantageous to Henry Francisco and he would therefore 
have no basis for complaint. It must be borne in mind that 
the measuring of the high bank and of the present new 
bank of the river requires the exercise of judgment where 
indentations or projections are encountered. The purpose 
of the rule is to provide an equitable division among the 
high bank owners. Accuracy in such case is a desired end, 
difficult of attainment. We are convinced, under the cir- 
cumstances shown, that all appellants and cross-appellants 
have received an equitable apportionment, even though the 
rule announced was not strictly followed. This is particu- 
larly true in view of the fact that the appellees, the only 
parties to the litigation injured thereby, are not complain- 
ing. 

The contention is advanced that the trial court erred in 
holding that owners of land in sections 20, 21 and 22, town- 
ship 29, range 8, were entitled to any of the accretive area 
for the reason that the original high bank extended south 
in section 24, township 29, range 7, as shown on the map, 
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and that all lands in question accreted to this old high bank 
and not to the high bank running east through sections 20, 
21 and 22. There is no merit to this claim. The record 
shows that the Missouri river was located approximately 
in its present position in 1905. All lands in this area lying 
south of Union county, South Dakota, and south of the mid- 
‘dle of the main channel of the Missouri river as it existed 
in 1905, became a part of the state of Nebraska, irrespec- 
tive of its previous history. 33 U.S. St. at Large, 820, ch. 
1295. All South Dakota lands in this area which were 
south of the thread of the river as the result of avulsions 
prior to 1905 thereby became a part of Nebraska. There is 
no evidence that would warrant our holding that any part 
of the accretive area was not a part of and accreted to the 
Nebraska shore since the fixing of the boundary in 1905. 
In 1910, however, the river was running along the old high 
bank until it reached section 24 and then ran in an easterly 
direction as shown by the map. The lands in sections 20, 
21 and 22, whatever may have been their previous history, 
were then owned by interveners Goodfellow, Brewer and 
George, or persons from whom they obtained title. When 
the river cut across these lands, the interveners named be- 
came riparian owners and entitled to any accretions to 
their riparian lands. Consequently, the trial court was 
right in including the high bank running through sections 
20, 21 and 22 as a boundary of the accretive area involved 
in this suit. 

Appellant Conkey complains of the orders of the trial 
court permitting or directing the intervention of all other 
high bank claimants to the accretive lands. It is his con- 
tention that, the trial having commenced, other interested 
persons could not then be made parties under the provi- 
sions of section 20-328, Comp. St. 1929. We agree that 
intervention could not be had as a matter of right under 
this statute after the trial had commenced, but we know 
of no rule to prevent the trial court from permitting or re- 
quiring interested persons to be made parties to the litiga- 
tion after trial had commenced. This is particularly true 
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where the case, by stipulation, is not all tried at the same 
time. It does not appear from the record that any plain- 
tiff, defendant or intervener was deprived of any right to 
‘prosecute his claim or defend against the claims of adverse 
‘parties. The suit was equitable in its nature and we think 
‘the trial court was justified in requiring all claimants to 
‘this accretive area to come into court and present their 
claims in order that the whole accretive area might be di- 
vided among its riparian owners in one suit. The avoid- 
ance of a multiplicity of suits alone warrants the action 
taken by the trial court. 

Appellant Conkey also contends that the trial court in a 
previous decree in the same case had held that he owned the 
lands described in his petition by adverse possession and 
that this court affirmed such.decree on appeal. An exami- 
nation of our opinion in deciding that case, Conkey v. Knud- 
sen, 185 Neb. 890, 284 N. W. 737, will not sustain this con- 
tention. It is true that we said in that opinion that, when 
appellant Conkey sold the south half of the north half of 
section 18 to the cross-appellant Christensen, he retained 
possession of the accretions thereto, but no attempt was 
made to define the boundaries of this accretive land. And 
in the case of State v. Ryan, 136 Neb. 334, 285 N. W. 923, 
we did not say that appellant Conkey had a title by adverse 
possession which would be absolute. What we did say was 
that he had a prima facie title against the squatters on the 
land because of his ownership of the riparian lands adja- 
cent thereto which entitled him “to the possession of the 
lands until a superior right is adjudicated to be in some 
other person.” If the decree had adjudicated title in appel- 
lant Conkey by adverse possession, a title paramount to all 
other claims, there would have been no occasion for the use 
of this language directly antagonistic to any such title. We 
cannot agree therefore that appellant has a previous adju- 
dication of his rights to accretions as a riparian owner or 
growing out of an adverse possession for the statutory 
period. 

Appellant Conkey claims that interveners Goodfellow, 
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Brewer and George have no claims superior to his claim. 
We think they have by virtue of their right to the accretions 
as shown on the map, exhibit 105, except where such ripar- 
ian right to accretions has been lost by Conkey’s adverse 
possession. 

Cross-appellant Peter E. Christensen contends that he is 
entitled to certain accretions by virtue of his ownership of 
the high bank in the southwest quarter of the northeast 
quarter of section 13, as shown on the map. The record 
shows that this cross-appellant disclaimed in open court 
any interest in any accretions other than those decreed to 
be in him by the trial] court. The trial court properly held 
that the possession of Conkey and the disclaimer of Christ- 
ensen was sufficient to defeat the claim of Christensen, ex- 
cept as shown in the trial court’s decree. 

The cross-appellant Otis Wood complains of the decree of 
the district court as to him for the reason that he is de- 
prived of access to the river. There is no merit to this 
claim. We are familiar with the rule that entitles a ripa- 
rian owner to access to the stream. But such right is one 
that can be lost by adverse possession, the same as any 
other right in real property. Wood has lost title to that 
part of his accretive lands bounded by the present bank of 
the river because of the adverse possession of the appellant 
Henry Francisco. The lands awarded him by the decree 
became his by virtue of his adverse possession for the stat- 
utory period. Wood is therefore in no position at this time 
to invoke the rule for which he contends. 

We have examined the claims of all persons to the litiga- 
tion and we have come to the conclusion after an examina- 
tion of the evidence that the trial court, to the extent that 
division was made among the high bank owners, was cor- 
rect. All claims of title by adverse possession sustained by 
the trial court are amply supported by the evidence. 

The trial court made no disposition of the accretive lands 
shown on the map as lying east of the first chute and west 
of the Missouri river, excluding that part awarded to James 
P. Goodfellow, or any lands south or east of it. We think 
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the title to this land, shown on the map as parts of sections 
12, 8 and 9, is in Henry Francisco by virtue of his adverse 
possession for the statutory period, and under the record 
in this case the decree should have so provided. We there- 
fore direct the trial court to enter a supplemental decree 
awarding the title to these lands to the appellant Henry 
Francisco. 

Complaint is made to the taxing of the costs. The costs 
of the first trial between Conkey on the one hand and the 
defendants Hans Knudsen, Sene Knudsen, Maggie Leedom, 
Otis Wood and Jack L. Hamp on the other, are hereby taxed 
against the named defendants. The costs of the first ap- 
peal to this court are hereby taxed against the defendants 
Hans Knudsen, Sene Knudsen, Maggie Leedom and Otis 
Wood. It is further ordered that the parties to the second 
trial pay their own costs in the district court and in this 
court on appeal. 

The motion to strike the cross-appeal of Peter E, Christ-- 
ensen is hereby overruled. In view of the decision reached, 
the motion of the appellant Conkey for a clarification of our 
former opinion, Conkey v. Knudsen, 141 Neb. 517, 4 N. W. 
(2d) 290, is also overruled. 

We conclude that our former opinion, Conkey v. Knudsen, 
141 Neb. 517, 4 N. W. (2d) 290, is in error and the same is 
hereby vacated. The decree of the district court is hereby 
affirmed as modified. 

AFFIRMED AS MODIFIED. 


ROSE and EBERLY, JJ., not participating. 
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AMANDA HERTZEL, APPELLEE, V. WESTERN MUTUAL 
FIRE INSURANCE COMPANY ET AL., APPELLANTS. 
8 N. W. (2d) 313 


FILED Marcu 5, 1948. No. 31459. 


1. Insurance. Where an automobile collision insurance policy re- 
lieves the insurer of liability if the automobile was being oper- 
"ated “by any person under the age limit fixed by law,” the in- 
surer is not relieved where the automobile, at the time of the 
accident, was being driven by insured’s fifteen-year-old daughter 
without a license, as required by section 60-405, Comp. St. Supp. 
1941. 

2. Automobiles. The minimum age limit fixed by law in this state 
for driving automobiles on the public highways, within the 
meaning of the exclusionary clause of the insurance policy, is 
fourteen years. : 

3. Insurance. The purpose of the exclusionary clause was to ex- 
cuse liability only in case the operator was of an age below 
which no person is permitted to drive upon the public highways 
under the law of the state. 


APPEAL from the district court for Gage county: CLOYDE 
B. ELLIS, JUDGE. Affirmed. 


Rinaker, Hevelone & McCown, for appellant. 
Hubka & Hubka, contra. 


Heard before SIMMONS, C. J., RoSE, EBERLY, PAINE, 
CARTER, MESSMORE and YEAGER, JJ. 


CARTER, J. 

This is an action on an automobile collision insurance pol- 
icy to recover for damages to plaintiff’s automobile result- 
ing from its upset on a public highway. The defendant in- 
surance company filed a demurrer to the petition on the 
ground that the petition did not state a cause of action. 
The trial court overruled the demurrer and the defendant 
elected to stand thereon. The trial court then entered judg- 
ment for $368.52 and costs, including an attorney’s fee of 
$75. The defendant appeals from this judgment. 

The petition alleges that on March 81, 1941, while plain- 
tiff’s automobile was being driven by Wilma Hertzel, plain- 
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tiff’s daughter then 15 years of age, the automobile upset 
on the highway approximately three miles south of Wilber, 
causing damages in the amount of $418.52. Plaintiff al- 
leges also that Wilma Hertzel was a resident of Beatrice, a 
city of the first class, and that she was driving the auto- 
mobile without having an operator’s license to do so. Plain- 
tiff also alleges that she had a $50 deductible collision 
insurance policy with the defendant insurance company, 
which was in full force and effect at the time of the acci- 
dent. The policy covers generally any damage caused by 
collision or upset. The policy is attached to and made a 
part of the petition. All of the foregoing allegations are, 
of course, admitted to be true by the demurrer. 

The insurance policy contains an exclusionary clause ex- 
cluding liability for any loss or damage to the automobile 
caused by collision or upset “while being operated by any 
person under the age limit fixed by law or in any event un- 
der the age of fourteen years.” It is evident that the con- 
tract was not complete in itself and that resort must be 
had to the law of the state to ascertain the true intent of 
the parties. 

The applicable statute provides in part: “No license 
shall, under any circumstances, be issued to any person who 
has not attained the age of full sixteen years: Provided, 
that for any minor under the age of sixteen years and over 
the age of fourteen years, except within metropolitan cities 
and cities of the first class, the county treasurer may issue 
a limited permit to said child to drive a motor vehicle to 
and from the school building where he attends school by 
the nearest highway or street from his place of residence, 
providing such person lives a distance of one and one-half 
miles or more from such school and for the sole purpose of 
transporting said minor to attend school.”’ Comp. St. Supp. 
1941, sec. 60-405. It will be noted that the driver of the 
automobile was 15 years of age; was a resident of Beatrice, 
a city of the first class; was driving outside the city with- 
out an operator’s license; and was not driving to or from 
school within the wording of the quoted statute. The sole 
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question is whether liability exists under the admitted facts 
of the petition. 

We think that the exclusionary clause attempts to desig- 
nate a class of persons, based upon age only, who may not 
drive the insured automobile if the policy is to be in force. 
In other words, if the automobile at the time of the acci- 
dent is driven by a person “under the age limit fixed by 
law or in any event under the age of fourteen years,” the 
insurance company is not liable. 

What is the age limit fixed by law in Nebraska for the 
driving of automobiles? We are of the opinion, under the 
wording of section 60-405, Comp. St. Supp. 1941, that the 
minimum age limit is 14 years. This seems to be in accord 
with cases deciding the question under similar statutes. 

In Brock v. Travelers Ins. Co., 88 Conn. 308, 91 Atl. 279, 
the court in construing a similar policy provision and stat- 
ute said: “The defendant’s construction makes liability 
depend upon the question whether a licensed operator ac- 
companied the plaintiff’s son at the time of the accident 
and not upon the question of his age. But the proviso does 
not attempt to excuse the defendant from liability for loss- 
es incurred by the operation of the automobile contrary to 
the provisions of the statute. It is not claimed that the de- 
fendant would not be liable if an unlicensed person above 
the age of eighteen years had been operating the car at the 
time of the accident without being accompanied by a li- 
censed operator, or if a licensed operator had been operat- 
ing it in violation of the statute when not equipped with 
suitable brakes, markers, or lights. The manifest purpose 
was to excuse from liability only in case the operator was 
too young, either in the opinion of the defendant or under 
the terms of the statute, to operate a motor vehicle upon 
the public highways.” 

In Taylor v. United States Casualty Co., 269 N. Y. 360, 
199 N. E. 620, a case involving a very similar policy provi- 
sion, the court said: “The policy provided that the motor 
vehicle should not be driven by one under ‘the age fixed by 
law or under the age of fourteen years in any event.’ * * * 
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The clause in the policy does not deal with the violation of 
the terms of a license. The provision relates solely to the 
question of age and the son was old enough lawfully to 
drive an automobile. If the insurance company desired 
the exclusion clause to cover not only a case where the driv- 
er is under the age fixed by law but also a case where the 
terms of the license are violated, it should have so speci- 
fied. The court is not at liberty to inject a clause into the 
policy or to make a new contract for the protection of the 
insurance company.” 

Other cases sustaining this view are Mannheimer Bros. 
v. Kansas Casualty.& Surety Co., 147 Minn. 350, 180 N. W. 
229; Johnson v. Travelers Ins. Co., 147 Or, 345, 32 Pac. 
(2d) 587, and Bitzer v. Southern Surety Co., 245 Tl. App. 
295. 

There are cases from other jurisdictions which indicate 
a contrary view such as Bradley v. Merchants Mutual Cas- 
ualty Co., 6 Fed. Supp. 926, and Maryland Casualty Co. v. 
Friedman, 45 Fed. (2d) 369. But we think the reasoning 
of the cases previously cited is more sound. There are 
many other cases which are clearly distinguishable such as 
Gulizia v. Royal Indemnity Co., 189 Neb. 832, 299 N. W. 
220. In that case the exclusionary provision of the policy 
provided that no liability would exist where the automobile 
was being driven “by any person in violation of law as to 
age, or, under the age of 14 years in any event.” The pro- 
viso in the policy excused liability for losses incurred by 
the operation of the automobile contrary to the provisions 
of the statute as to age. Such is not the case in the suit 
now before the court and this provides the distinguishing 
feature in the two classes of cases. 

We conclude that the provision, “while being operated by 
any person under the age limit fixed by law,” was intended 
to exclude liability only where a person was prohibited 
from operating an automobile solely because of his age. 
The law referred to is the one which fixes a minimum age, 
—the age below which no person is permitted to drive. If 
the insurance company had intended to exclude liability 
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where the automobile was being driven in violation of law 
as to age, it could have so provided by appropriate lan- 
guage. 

The effect of our statute is to announce that any person 
over 14 years ef age may operate an automobile in this 
state. While it is true that certain conditions have to ex- 
ist for one over 14 and under 16 years to be lawfully enti- 
tled to drive an automobile, whether or not the conditions 
have been met is not material to a determination of the 
statutory minimum age incorporated into the exclusionary 
clause of the policy. The clause relates solely to the ques- 
tion of age, and not at all to the question whether the oper- 
ator has complied with other requirements of the statute, 
The purpose was to exclude liability where the operator 
was too young, either in the opinion of the insurance com- 
pany or under the terms of the statute, to operate a mo- 

‘tor vehicle upon the public highways. The exclusionary 
provision frees the insurance company from liability while 
the automobile is being driven by a person under the age 
of 14 years, and a person above that age does not come 
within the exclusionary clause whether or not such person 
was lawfully operating the car at the time of the accident. 
If conditions existed which made it unlawful for Wilma 
Hertzel to drive the automobile at the time of the accident, 
it was the failure to meet such conditions, and not her age 
alone, that made it unlawful. 

We conclude therefore that the age limit fixed by law for 
automobile drivers in this state, within the meaning of the 
exclusionary clause of the policy, is 14 years. Appellee’s 
petition therefore stated a cause of action and the judg- 
ment entered thereon is in all respects correct. An attor- 
ney’s fee of $150 is hereby allowed for legal services ren- 
dered the appellee in this court. 

AFFIRMED. 

Rose and Eberly, JJ., not participating. 
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CARRIE VAN AUKER, ADMINISTRATRIX, APPELLEE, V. 
STECKLEY’S HYBRID SEED CORN COMPANY ET AL., 
APPELLANTS. 

8 N. W. (2d) 451 


FILep Marcu 5, 1943. No. 31504. 


Automobiles. The question of whether a person riding in a mo- 
tor vehicle is a guest, or engaged in a joint enterprise, or other 
relationship, is generally one for determination in the individual 
case. It must be ascertained from facts establishing the iden- 
tity of the persons advantaged by the carriage, the relationship 
between the parties, and the purposes to which the transporta- 
tion is incident. 

If the evidence is undisputed, or such that minds of 
men could not reasonably arrive at any other conclusion, the 
question is one for decision by the court as a matter of law; 
otherwise, it is a question for the°jury to decide as other issuable 
facts in the case. 

The phrase “without giving compensation therefor’. 
(Comp. St. Supp. 1939, sec. 39-1129) indicates an intention not 
to limit compensation to persons specifically paying for trans- 
portation in cash or equivalent, or to require that it pass exclu- 
sively from the passenger to the driver. 

A person riding in a motor vehicle is a guest if his car- 
riage confers only a benefit upon himself and no benefit upon the 
owner or operator except such as is incidental to hospitality, so- 
cial relations, companionship, or the like, as a mere gratuity. 
However, if his carriage contributes such tangible and substan- 
tial benefits as to promote the mutual interests of both the pas- 
senger and the owner or operator, or is primarily for the attain- 
ment of some tangible and substantial objective or business pur- 
pose of the owner or operator, he is not a guest. 

Master and Servant. The law imputes to the principal or master 
responsibility for the negligent acts of his agent or servant done 
in obedience to the express orders or directions of the master or 
within the scope of the employee’s authority or employment in 
his master’s business, and if those acts cause injury to third per- 
sons the law holds the principal or master liable in damages 
therefor. 

Appeal. It is not ground for the reversal of a case that the trial 
court repeated a proposition of law in the instructions each time 
in proper connection with facts or other principles involved, or 
where it does not appear that the effect was to perplex or mis- 
lead the jury. 
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A verdict may be set aside as excessive by the trial 
court or on appeal when, and not unless, it is so clearly exorbi- 
tant as to indicate that it was the result of passion, prejudice, 
mistake, or some means not apparent in the record, or it is clear 
that the jury disregarded the evidence or rules of law. 


APPEAL from the district court for Madison county: 
ADOLPH E. WENKE, JUDGE. Affirmed. 


Walter, Flory & Schmid, for appellant. 
Fay H. Pollock and Frederick M, Deutsch, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER and CHAPPELL, JJ. . 


CHAPPELL, J. 

Plaintiff, Carrie Van Auker, administratrix of the estate 
of John Van Auker, her deceased husband, brought this ac- 
tion to recover damages for his death resulting from col- 
lision of two automobiles at an intersection of country 
roads. Deceased was riding in a Chevrolet coupé owned 
by defendants Steckley. Defendant Dallas Van Auker, a 
dealer for them in the sale ‘of hybrid seed corn, was driv- 
ing the car, at their express direction, as it approached 
the intersection from the south. Defendant Alfred Lueke 
was driving the other car as it approached from the east. 
He was absolved from liability in the trial court and is not 
involved as a party'to this appeal. A jury awarded plain- 
tiff a verdict of $8,000 against all other defendants, and 
they appeal. We affirm the decision of the trial court. 

Defendants’ assignments of error are: That the trial 
court. erroneously instructed the jury that deceased was 
not a guest or engaged in a joint enterprise or partnership 
as a matter of law; that instructions given the jury were 
repetitious and thereby prejudicially erroneous; and that 
the verdict is excessive. 

In substance plaintiff’s theory of the case is that the de- 
ceased was a passenger “giving compensation therefor’ in 
the car of defendants Steckley, driven by their servant at 
their express direction, in the course of their business, and 
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for their benefit in the furtherance thereof; that under the 
doctrine of respondeat superior their driver’s negligence is 
imputed to them, and that they and their driver are liable 
for ordinary negligence, 

The theory of defense, so far as it relates to defendants’ 
assignments, is that deceased was a person riding in the 
car as a guest “without giving compensation therefor” and 
that defendants are only liable for gross negligence, in 
which event the case should be reversed and dismissed; or, 
in the alternative, that defendant driver and deceased were 
engaged in a joint enterprise or partnership whereby the 
driver’s negligence is imputed to plaintiff, in which event 
the case should be reversed for a new trial. 

It will first be noted that our guest statute (Comp. St. 
Supp. 1989, sec. 39-1129), in so far as applicable here, pro- 
vides: “The owner or operator of a motor vehicle shall 
not be liable for any damages to any passenger or person 
riding in said motor vehicle as a guest or by invitation and 
not for hire, unless such damage is caused by * * * the 
gross negligence of the owner or operator * * * of such 
motor vehicle. For the purpose of this section, the term 
‘guest’ is hereby defined as being a person who accepts a 
ride in any motor vehicle without giving compensation 
therefor.” 

The question of whether a person riding in a motor ve- 
hicle is a guest, or engaged in a joint enterprise, or other 
relationship, is generally one for determination in the in- 
dividual case. 5 Am. Jur. 634, sec. 239. It must be ascer- 
tained from the facts establishing the identity of the per- 
sons advantaged by the carriage, the relationship between 
the parties, and the purposes to which the transportation 
is incident. To these facts we then apply logical construc- 
tions of statutory words and phrases approved by defini- 
tum-precedent. If the evidence is undisputed, or such that 
minds of men could not reasonably arrive at any other con- 
clusion, the question is one for decision by the court as a 
matter of law; otherwise, it is a question for the jury to 
decide as other issuable facts in the case. 64 C. J. 549; 
Mick v. Oberle, 124 Neb. 433, 246 N. W. 869. 
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In construing a statute, it is the duty of this court to 
discover, if possible, the legislative intent from the lan- 
guage of the act and give effect thereto. Hansen v. Dakota. 
County, 135 Neb. 582, 283 N. W. 217. 

“Compensation” means that which constitutes or is re- 
garded as an equivalent or recompense; that which makes 
good the lack or variation of something else; that which 
compensates for loss or privation; amends; remuneration; 
recompense. The phrase ‘without giving compensation 
therefor” in the statute indicates an intention not to limit 
compensation to persons specifically paying for transpor- 
tation in cash or equivalent, or to require that it pass ex- 
clusively from the passenger to the driver. 8 Words and 
Phrases (Perm. ed.) 197; Crawford v. Foster, 110 Cal. 
App. 81, 298 Pac. 841; Haney v. Takakura, 2 Cal. App. 
(2d) 1, 37 Pac. (2d) 170; 5 Am. Jur. 634, sec. 239. 

Bearing these preliminary rules in mind, we conclude 

that a person riding in a motor vehicle is a guest if his 
carriage confers only a benefit upon himself and no benefit 
upon the owner or operator except such as is incidental to 
hospitality, social relations, companionship, or the like, as 
a mere gratuity, and no recovery can be had under our stat- 
ute except for gross negligence. However, if his carriage 
contributes such tangible and substantial benefits as to pro- 
mote the mutual interests of both the passenger and the 
owner or operator, or is primarily for the attainment of 
some tangible and substantial objective or business pur- 
‘pose of the owner or operator, he is not a guest. If the 
latter rule be applicable to the present case, plaintiff could 
recover for ordinary negligence unless prevented by the 
defensive theory of imputed negligence. See 4 Blashfield, 
Cyclopedia of Automobile Law, sec, 2292; Annotations, 82 
A. L. R, 1365, 95 A. L. R. 1180; Doherty v. Edwards, 227 
Ta. 1264, 290 N. W. 672. 

The California statute defines a guest in a manner sim- 
jlar to our own. For its construction see Whitechat v. Guy- 
ette, 19 Cal. (2d) 428, 122 Pac. (2d) 47; Duclos v. Tash- 
jian, 82 Cal. App. (2d) 444, 90 Pac, (2d) 140; Carey v. City 
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of Oakland, 44 Cal. App. (2d) 508, 112 Pac. (2d) 714. 
The same conclusions have been reached in a legion of cases 
from other jurisdictions having comparable statutes. They 
are too numerous to recount in this opinion. 

Assuming that the factual details of the accident are of 
no import to a decision, we will not recite them. Evidence 
upon which we determine whether deceased was a guest or 
engaged in a joint enterprise or partnership is undisput- 
ed. It appears in admissions of defendants Steckley, their 
agents and employees. A careful examination of the rec- 
ord discloses that defendant Steckley’s Hybrid Seed Corn 
Company is a partnership, composed of and owned by de- 
fendants Steckley. They produce and sell hybrid seed corn 
in Nebraska, South Dakota, Kansas and Missouri, with of- 
fices at Weeping Water, Nebraska. Defendant Ed Steckley 
is an owner-manager. They employ a full-time general 
sales manager in charge of all promotions and sales, and a 
full-time block man or field supervisor for a part of South 
Dakota and Nebraska. The latter works under supervision 
of the general sales manager who directs his work either 
by letter or telephone in finding and supervising dealers, 
establishing test plots on farms, promoting dealers’ meet- 
ings, field days, exhibits, general sales, and other public- 
ity. Defendants Steckley furnished the field supervisor the 
Chevrolet coupé involved for these purposes. Defendant 
Dallas Van Auker, a farmer near Battle Creek, Nebraska, 
was a dealer for the Steckleys, selling their products on ° 
commission in his territory. 

Deceased was not a dealer and received none of the com- 
missions paid defendant Dallas Van Auker for the sale of 
defendants’ hybrid seed corn. Deceased and defendant 
Dallas Van Auker, his son, lived in separate homes, but 
were jointly interested in a farming project of approxi- 
mately 400 acres, on which they planted some of defendants’ 
hybrid seed corn. They had a test plot on his farm, but 
they sold no hybrid seed corn from the project. The hybrid 
seed corn sold by their dealer, defendant Dallas Van Auker, 
was artificially pollenized, produced and furnished by de- 
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fendants Steckley. When planted it produces a corn crop 
product bred to a high production but unfit-for seed. ; 

Defendants Steckley planned an elaborate exhibit at the 
Nebraska state fair, with a booth, pictures, literature for 
distribution, displays of growing corn, and several bushels 
of best corn production for sales promotion. Their general 
sales manager directed their field supervisor to come to the 
fair and bring with him many samples of their corn from 
northeast Nebraska, and some of their dealers and boost- 
ers of influence to help promotion at the exhibit. Deceased 
had a wide acquaintance, and was highly regarded in that 
territory. At their request he had previously helped at 
their exhibits in the Norfolk sales barn and at the Madison 
county fair by handing out literature, talking with people, 
boosting their seed, and promoting sales. 

Following the directions of defendants’ general sales 
manager, their field supervisor called at the Van Auker 
farm and told Dallas Van Auker, their dealer, to get sam- 
ples of corn ready for the exhibit, invite deceased to go 
with them, and be ready to leave for Lincoln with him in 

the Steckley car on Sunday morning. The field supervisor 
testified that he wanted deceased to go with them because 
he had been a lot of help to their company in the past in 
the sale of seed corn; that deceased would have worked in 
the booth and helped the company boost the sales, and he 
wanted him to go along for that purpose. 

As directed, defendant Dallas Van Auker asked deceased 
to go, and the latter agreed to do so. The samples of corn 
were gathered and labelled. The field supervisor arrived 
on Sunday morning, driving defendants’ car. Taking the 
samples the three of them got in the car, the field supervi- 
sor driving, and went to another dealer’s farm to collect 
other samples of corn. Here the field supervisor directed 
defendant Dallas Van Auker to drive defendants’ car, take 
deceased with him, and follow another car to a neighbor’s 
farm to collect other samples of corn for the exhibit. It 
is conceded that the field supervisor had full authority to 
do all this. The field supervisor rode in a car ahead of 
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them. They started as directed and before arrival the ac- 
cident happened. 

Under these circumstances it will not avail to question 
the extent of the invitation or to assert that there was no 
agreement or promise that the deceased would do anything 
to help or assist the Steckleys in their business. Their duly 
authorized agents gave deceased an inclusive invitation to 
go with them, primarily for the attainment of a tangible 
and substantial objective or business purpose of the owner, 
and he agreed to go. Further, after the invitation was giv- 
en he acted upon it. He got in the car and they left for the 
project, thereby accepting defendants’ offer as to time, 
place, mode and manner. See 13 C.J. 275. Concededly the 
relationship must be definite and the benefit tangible, but 
it is not required that the relationship be such that the ben- 
efit accruing is the consideration for the transportation 
agreed upon by the parties. Doherty v. Edwards, supra. 
Deceased was not a guest or person riding “without giving 
compensation therefor.’’ Cases relied upon by defendants 
are not applicable to present facts. 

Governed by these facts and circumstances there is no 
relation of partnership, principal and agent, master and 
servant, or joint enterprise from which negligence of the 
defendant driver Dallas Van Auker can be imputed to de- 
ceased or plaintiff in the case at bar. Judge v. Wallen, 98 
Neb. 154, 152 N. W. 318; Jessup v. Davis, 115 Neb. 1, 211 
N. W. 190; Mick v. Oberle, supra; Garrotto v. Butera, 123 
Neb. 682, 248 N. W. 879; 5 Am. Jur. 786, sec. 501; Annota- 
tion, 85 A. L. R. 632. Deceased was merely a passenger 
“giving compensation therefor” and defendants are liable 
to plaintiff for ordinary negligence. There is no contention 
here that the trial court did not properly instruct upon the 
contributory negligence of the deceased himself, if any ex- 
isted. 

Defendants Steckley were the masters and defendant Dal- 
las Van Auker, the driver, was their agent or servant, and 
not the agent or servant of the deceased. The law imputes 
to the principal or master responsibility for the negligent 
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acts of his agent or servant done in obedience to the ex- 
press orders or directions of the master or within the scope 
of the employee’s authority or employment in his master’s 
business, and if those acts cause injury to third persons 
the law holds the principal or master liable in damages 
therefor. 5 Am. Jur. 709, sec. 373; 35 Am. Jur. 959, sec: 
532; 38 Am. Jur. 922, sec. 236; LaFleur v. Poesch, 126 Neb. 
263, 252 N. W. 902; Peterson v. Brinn & Jensen Co., 134 
Neb. 909, 280 N. W. 171; Vanderlippe v. Midwest Studios, 
137 Neb. 289, 289 N. W. 341. 

We turn to defendants’ assignment that the trial court’s 
instructions were prejudicially repetitious. An examination 
of all of them requires the application of the rule perfected 
by this court in Gran v. Houston, 45 Neb. 813, 64 N. W. 
245, that, “Where, ‘in order to fairly and intelligibly pre- 
sent all the issues in a case to the jury by the instructions, 
it becomes necessary to repeat a proposition, its repetition, 
in proper connection with other facts or principles involved, 
is not erroneous.” And in Denise v. City of Omaha, 49 
Neb. 750, 69 N. W. 119, this court stated: ‘It is not ground 
for the reversal of a case that the trial court repeated a 
‘proposition of law in the instructions each time in proper 
connection with facts or other principles involved, or where 
it does not appear that the effect was to perplex or mislead 
the jury.” See, also, City Nat. Bank v. Thomas, 46 Neb. 
861, 65 N. W. 895. . 

In an action sounding in damages merely where the law 
furnishes no legal rule for measuring them, the amount to 
be awarded rests largely in the discretion of the jury, and 
with their verdict the courts are reluctant to interfere. A 
verdict may be set aside as excessive by the trial court or 
on appeal when, and not unless, it is so clearly exorbitant 
as to indicate that it was the result of passion, prejudice, 
mistake, or some means not apparent in the record, or it is 
clear that the jury disregarded the evidence or rules of 
law. 15 Am. Jur. 621, sec. 205; Heiden v. Loup River Pub- 
lic Power District, 189 Neb. 754, 298 N. W. 736; 3 Am. Jur. 
452, sec. 893; 20 R. C. L. 282, sec. 66. 
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Evidence as to damages is undisputed. Deceased was a 
man 58 years of age, in good health, highly regarded in his 
community, whose labor and income were ordinarily de- 
voted to his home and family. For the past three years his 
net income averaged more than $1,200 a year, exclusive of 
returns for poultry and produce. It was stipulated that 
the hospital, medical, ambulance, and other expenses were 
$1,049.20. There was then a recovery of $6,950.80 for 
death, exclusive of pain and suffering. With an expectancy 
of 15 years this recovery would be an average of less than 
$465 a year. We find that the verdict is not excessive. 

We have given consideration to other assignments of er- 
ror not discussed in this opinion, and decide that they are 
without merit. Since the record discloses no error preju- 
dicial to defendants, and we find the verdict amply sup- 
ported by the evidence, the judgment is affirmed. 

AFFIRMED. 


IN RE ESTATE OF WILLIAM R. DALBEY. 

Mary E. CoMBS, NEE Mary E. CALKINS, APPELLEE, V. JANE 
McINTIRE ET AL., ADMINISTRATRIX AND ADMINISTRATOR, 
APPELLANTS. 

8 N. W. (2d) 512 
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1. Appeal. “The filing of an appeal shall vest in any appellee the 
right to a cross-appeal, which need only to be asserted by him in 
his briefs filed in this court.’ Supreme Court Rules, 7-d. 

2. Assignments. When an assignment is made for a valuable con- 
sideration and delivered to a third person who accepts it for the 
assignee and then informs the assignee thereof and of its con- 
tents,- which are beneficial to the assignee, and the assignee 
makes no objection thereto, there is an effective delivery thereof. 

3. Insurance. A paid-up life insurance policy, payable to the estate 
of insured, is assignable and when assigned for a valuable con- 
sideration by a written assignment, which sufficiently identifies 
the policy, no actual delivery of the policy itself is necessary. 

4, Limitation of Actions. Ordinarily the statute of limitations be- 
gins to run when a cause of action accrues. 
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APPEAL from the district court for Douglas county:: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


_ McKenzie & Dugan, for appellant. 
George C. Pardee and H. EF. Kuppinger, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, Méss- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This appeal by the administrators with the will annexed 
of the estate of William R. Dalbey, deceased, appellants 
herein, arises out of a claim filed by Mary E, Combs, nee 
Mary E. Calkins, appellee herein, against said estate. Af- 
ter the claim was allowed by the county court an appeal was 
taken to the district court for Douglas county and, jury be- 
ing waived, judgment was entered thereon for the claim- 
ant. The administrators have appealed to this court and 
the claimant has cross-appealed. 

The facts disclose that on and prior to February 14, 1928, 
the claimant, who will be referred to herein as appellee, 
was living with her mother, Leanna Keirns, at 138 North 
Thirty-first avenue in Omaha, Nebraska; that William R. 
Dalbey, who was the same person as W. R. Dalbey, was re- 
siding in the home as a roomer. Appellee, whose name at 
that time was Mary E. Calkins and who was 28 years of 
age, was working for the Travelers Health Insurance Com- 
pany as a typist. From her earnings she had saved a suffi- 
cient amount and deposited same in the Conservative Sav- 
ings and Loan Association of Omaha so that on February 
14, 1928, she was able to withdraw from her funds therein 
the sum of $500 in the form of a check payable to herself. 
This check she indorsed and delivered to W. R. Dalbey who 
cashed the same on February 16, 1928, by indorsing his 
name thereon and received the funds therefrom. On Feb- 
ruary 20, 1928, W. R. Dalbey in consideration thereof exe- 
cuted and delivered to Leanna Keirns for appellee, togeth- 
er with two insurance policies therein described, the fol- 
lowing instrument which will be referred to herein as ex- 
hibit 2: 
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“February 20, 1928. 

“For and in consideration of the sum of $500.00 (five 
hundred dollars), paid to me, I hereby assign to Mary E. 
Calkins, 138 N. 31st Ave., Omaha, Nebr., all my rights and 
interests in two life insurance policies, No. 800407 and No. 
645897, issued to me by The Prudential Life Insurance Co. 
of America, said policies to be paid to Mary E. Calkins at 
my death. 

“W. R. Dalbey 

“These two policies are for $500.00 each, both fully ma- 
tured, upon which the sum of approximately $400.00 has 
been borrowed by me at the rate of 5% interest, which in- 
terest I agree to pay when due. These two policies are 
payable to my estate at death and now so appear on the 
books of the company. 

“I reserve the right to redeem these policies upon the 
payment of $500.00 to Mary E. Calkins, with interest at 
the rate of 6%. 

*W. R..Dalbey” 
This instrument was delivered to appellee by her mother 
after Dalbey died, although appellee had known thereof and 
of its contents since shortly after it was originally deliv- 
ered to her mother. The parties had all known each other 
for some considerable period of time and were on friendly 
terms. Mrs. Keirns had known Dalbey for about 35 years 
prior to his death on January 24, 1941, and he had been 
staying at the Keirns home for about 24 or 25 years. Prior 
to 1928 the appellee had likewise been living in her moth- 
er’s home and had known Dalbey since about 1916. Dalbey 
was, during these years, operating a music company which 
specialized in his oil for trombones and other musical] in- 
struments. After Dalbey’s death the policies referred to 
in exhibit 2 were in the home of Leanna Keirns and by the 
county court directed deposited with the court pending the 
determination as to who was entitled to receive the pro- 
ceeds thereof. However, as to who had possession and con- 
trol thereof during the period from their delivery to Mrs. 
Keirns at the time exhibit 2 was delivered up to Mr. Dal- 
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bey’s death is uncertain and very much in dispute. The 
policies which were paid up on February 20, 1928, remained 
in force, subject to the loans thereon, until the death of W. 
R. Dalbey and the appellants collected thereon the sum of 
$581.67 on March 10, 1941, for which amount the district 
court entered judgment with interest at 6 per cent. from 
that date. 

The first matter for consideration is appellants’ motion 
objecting to this court considering the cross-appeal of the 
appellee as set out in her brief for the reason that notice 
thereof was not filed as required by rule 7-a' of this court 
and section 20-1912, Comp. St. Supp. 1941. In Ternes y. 
Watke, 134 Neb. 798, 279 N. W. 718, under paragraph 2, 
rule 7-a of this court, we held: “An appellee may take 
cross-appeal by filing with the clerk of this court; on or be- 
fore the day originally fixed for the filing of appellant’s 
brief, a precipe on cross-appeal.”. However, since then the 
legislature amended section 20-1912, Comp. St. 1929, by 
Legislative Bill No. 182 of the 1941 session (Laws 1941, ch. 
32, sec. 1) and we have changed the rules so that a cross- 
appeal may be raised in the appellee’s brief, rule 7-d which 
reads as follows: “The filing of an appeal shal] vest in any 
appellee the right to a cross-appeal, which need only to be 
asserted by him in his briefs filed in this court.” This rule 
being in force when this appeal was filed, the motion is 
overruled. 

The contentions of the appellants on this appeal are: 
First, the claim of the appellee is barred by the statute of 
limitations; and, second, that neither a pledge was ever 
made of the policies themselves nor did the appellees have 
possession thereof as security for the money advanced. 

For a construction of exhibit 2, appellee cites the rule 
announced in Flory v. Supreme Tribe of Ben Hur, 98 Neb. 
160, 152 N. W. 295, wherein we held: “Language used in 
a contract prepared by one of the parties thereto, which is 
susceptible to more than one construction, should receive 
such a construction as the party preparing the same at the 
time supposed the other party would give to it, or such a 
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construction as the other party would be fairly justified in 
giving to it.” A careful examination thereof does not re- 
quire the application of this rule of construction. The first 
paragraph clearly sets forth an assignment of policies No. 
800407 and No. 645897, issued to W. R. Dalbey by the Pru- 
dential Insurance Company of America, to Mary E. Calk- 
ins in consideration of $500 and ‘to be payable to her at 
his death. The second paragraph describes the policies, the 
loans thereon, what the maker agreed to do in regard to 
the loans, and that the policies are payable to his estate. 
These two paragraphs describe the two policies sufficiently 
to identify them and then assign them to Mary E. Calkins, 
subject to the loans thereon, for the $500 she paid him out 
of her savings account in a building and loan association 
and then direct that the proceeds thereof be paid to her at 
his death. The maker adds a provision in the assignment 
that he may at any time redeem these policies by payment 
of the sum of $500 with interest at 6 per cent. We do not 
think this in effect changes the instrument itself, which as- 
signs the two policies, but in effect leaves it as it was with 
a right to redeem which right the insured never exercised. 

Was exhibit 2 delivered to the appellee? The rule as an- 
nounced in Northwestern Mutual Life Ins. Co. v. Wright, 
140 N. W. 1078 (153 Wis. 252), is: ‘No particular act on 
the part of a vendee or assignee is necessary to a ‘delivery ;’ 
a delivery to a third person and acceptance by him consti- 
tuting a delivery to the new owner, where the transaction 
is beneficia] to the new owner, even though the new owner 
has no present knowledge of such delivery, an acceptance 
by him being presumed until the contrary is shown.”’ Like- 
wise, in Kaufman v. State Savings Bank, 114 N. W. 863 
(151 Mich. 65): “Policies of insurance against fire on fur- 
niture owned by a wife, but made payable to her husband, 
after a loss by fire, were assigned by him to her and depos- 
ited by him with the respective insurance companies. Held, 
that her assent to the assignment, and her acceptance of 
it, may be presumed, the assignment being for her benefit ;” 
in Appeal of Colburn, 51 Atl. 189 (74 Conn. 463): “Where 
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a husband assigned a paid-up life policy to his wife, her 
failure to dissent from such assignment was an implied 
acceptance;” and in Richardson v. White, 44 N. E. 1072 
(167 Mass. 58): “The assignment having been commu- 
nicated to plaintiff and assented to by him, it was not nec- 
essary that there should have been an actual delivery of 
the policy.”” Applying the foregoing principles to the facts, 
- we hold that W. R. Dalbey’s delivery of the assignment to 
appellee’s mother for the appellee, which assignment was 
given for a valuable consideration, her acceptance thereof 
and the appellee’s knowledge shortly thereafter of its de- 
livery and contents, which was beneficial to her, without 
objection, is an effective delivery thereof. 

Having determined that the policies were assigned and 
that the assignment was delivered, the next matter for our 
consideration is whether or not they were assignable. The 
general rule as announced in 5 C. J. 905, is: “A valid as- 
signment of a chose in action evidenced by a written in- 
strument may be made either by a separate writing, or by 
indorsement on the original instrument ;” as has been held 
in In re Moore, 191 Mich. 694, 158 N. W. 148: “It is un- 
doubtedly now the general rule that choses in action may 
be transferred by written assignment, without manual de- 
livery of them;” likewise, in New York Life Ins. Co. v. 
Flack, 3 Md. 341: ‘An insurance policy is but a chose in 
action for the payment of money, and therefore assigna- 
ble; and as announced by this court in Dvorak v. Kucera, 
130 Neb. 341, 264 N. W. 787: “An oral assignment or 
pledge of a life insurance policy as security for a debt of 
the assured is valid between the parties, notwithstanding a 
provision in the policy that no assignment shall be valid 
unless in writing and filed with the insurer.” These poli- 
cies, which were fully paid up and payable to the estate, 
were therefore assignable. Next, was it necessary that 
these policies be actually delivered with the assignment? 
5 C. J. 902, and 6 C. J. S. 1095, sec. 48, announce the rule 
to be: “Thus, where an assignment of a chose in action is 
made by a separate paper it will be valid, although the 
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written evidence of the chose in action is not delivered ;” 
as held in Lincoln v. Equitable Life Assurance Society, 124 
Miss. 153, 87 So. 6: “The point made by appellant that 
the assignment is void because there was no delivery of the 
policy deserves but scant consideration, for the reason it is 
elementary that an assignment in such cases is equal to 
a delivery ;” as announced in Appeal of Colburn, 74 Conn. 
463, 51 Atl. 189: ‘Where an obligation for the payment 
of money is absolute, although the time of payment has not 
arrived, the fund may be assigned, notwithstanding the 
document creating or evidencing the duty to pay it be re- 
tained in the hands of the assignor;’” and as stated in 6 
Couch, Cyclopedia of Insurance Law, 5228, sec, 1458n: “In 
order to effect a valid assignment, there must be either an 
actual or constructive delivery of the policy to the assignee, 
actual delivery of an assigned policy by the insured to the 
assignee not being essential to the validity of the assign- 
ment, since an actual bona fide assignment effects a con- 
structive delivery, which is equal in insurance law to an 
actual manual delivery. * * * And, if there has been an ac- 
tual assignment, the policy may be left in the possession 
of the assignor, since actual physical delivery thereof is 
not essential.” 

From the facts as herein stated and the law herein an- 
nounced, we find the two insurance policies of the insured 
payable to his estate, which is solvent, paid up and assign- 
able on February 20, 1928, and by exhibit 2, which was giv- 
en for a consideration of $500, they were assigned to the 
appellee, the proceeds of which, less the loans thereon, to 
be paid to the assignee at insured’s death; that there was 
an effective delivery thereof between the parties when the 
assignment was delivered to Mrs. Keirns and appellee had 
knowledge thereof and of its contents and made no objec- 
tion thereto; that by the assignment all rights of the in- 
sured were assigned to the appellee, except the right to re- 
deem and there was no pledge of the policies as security for 
money advanced nor was any actual delivery of the policies 
necessary as the assignment thereof was a constructive 
delivery. 
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Under these findings the cases cited by appellants as to 
the necessity of delivery and possession of chattels under a 
pledge are not discussed for they are not applicable to the 
situation in this case. 

From the foregoing discussion of the rights of the par- 
ties under the assignment, the appellee had no right to 
these funds until the death of W. R. Dalbey on January 24, 
1941, and the statute of limitations did not bar the claim 
under our holdings as stated in Melville Lumber Co. v. 
Scott, 185 Neb. 379, 281 N. W. 803: “Ordinarily the stat- 
ute of limitations begins to run when a cause of action ac- 
crues.”’ 

The cross-appeal of the appellee presents the question of 
whether interest should have been allowed on the amount of 
the recovery from February 20, 1928, in place of March 10, 
1941, the date the appellants collected the proceeds of the 
two policies being the principal amount thereof less the 
loan on the policies. Appellee cites in support thereof sec- 
tions 45-102 and 45-104, Comp. St. 1929, as amended, and 
section 62-117, Comp. St. 1929, together with cases cited 
thereunder holding that, where a debtor and creditor rela- 
tionship is established by an instrument which provides for 
the payment of money but wherein no rate of interest is 
fixed, the law implies a contract for interest at the legal 
rate. This rule is correct, but under our construction of 
the instrument dated February 20, 1928, it was an assign- 
ment of the policies in consideration of the $500 advanced 
and the proceeds of the policies less the loan thereon to be 
paid to the appellee upon insured’s death. There was no 
agreement to pay any money nor was the appellee entitled 
to receive any until the death of the insured and the col- 
lection on these policies. Therefore, the lower court was 
right in entering a judgment for the amount received from 
the policies plus interest from the date it was collected. 

AFFIRMED. 
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Appeal. A motion to dismiss after the plaintiff has rested must, 
for the purpose of a decision thereon, be treated as an admission 
of the truth of all material and relevant evidence submitted on 
behalf of the party against whom the motion is directed, and 
said party is entitled to have every controverted fact resolved 
in his favor, and to have the benefit of every inference that can 
reasonably be deduced from the facts in evidence. 

Automobiles. As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast on a highway 
at night that he cannot stop in time to avoid a collision with an 
object within the area lighted by his lamps. 

The existence and presence of smoke, snow, fog, mist, 
blinding headlights, or other similar elements which materially 
impair or wholly destroy visibility, are not to be deemed inter- 
vening causes, but rather as conditions which impose upon the 
drivers of automobiles the duty to assure the safety of the pub- 
lic by the exercise of a degree of care commensurate with such 
surrounding circumstances. 

“Cars or trucks used as wreckers or for towing pur- 
poses” as set forth in section 39-11,112, Comp. St. Supp. 1941, 
held to include only that class of cars and trucks constructed 
and adapted for the use of assisting and helping distressed and 
disabled motor vehicles and used for that purpose. 

The violation of a statute regulating the use and oper- 
ation of motor vehicles upon the highway is not negligence per 
se but evidence of negligence that may be taken into considera- 
tion with all the other facts and circumstances, in determining 
whether or not negligence is established thereby. 

Negligence. Where, from the testimony before the jury, differ- 
ent minds might draw different conclusions, it is error to direct 
a verdict. 


Under the facts adduced by the appellant it was a 
question of fact for the jury to determine the negligence of the 
parties, if any, and the degree thereof and it was error to sus- 
tain the motion to dismiss. 


APPEAL from the district court for Lincoln county: 


IsAac J. NISLEY, JUDGE. Feversed. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced by Walford Anderson, plain- 
tiff and appellant herein, in the district court for Lincoln 
county, against the Robbins Incubator Company, a corpora- 
tion, and Dale Campbell, as defendants and appellees here- 
in, to recover damages sustained by himself and to his 
car by reason of alleged negligence of the defendant Dale 
Campbell, while, as an employee of the defendant Robbins 
Incubator Company, he was driving one of their trucks. 
The answer of the defendants denied the allegations of neg- 
ligence and alleged plaintiff was guilty of contributory neg- 
ligence which, in his reply, the plaintiff denied. Upon trial 
to a jury and after the plaintiff had introduced his evidence 
and rested the defendants made a motion to dismiss which 
the lower court sustained and the plaintiff brings this ac- 
tion here to have a determination of the correctness of the 
ruling of the lower court on the motion. 

In considering a motion to dismiss after the plaintiff has 
rested, which is in effect the same as a motion for a direct- 
ed verdict, this court must, for the purpose of a decision 
thereon, treat it as an admission of the truth of all mate- 
rial and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and said party is en- 
titled to have every controverted fact resolved in his favor, 
and to have the benefit of every inference that can reason- 
ably be deduced from the facts in evidence. ‘Moncrief v. 
Interstate Transit Lines, 129 Neb. 168, 261 N. W. 163. 

Applying the foregoing rule to the evidence disclosed in 
the bill of exceptions and admitted by the pleadings, it ap- 
pears the appellant was proceeding from Minden, Nebras- 
ka, to Buffalo, Wyoming, on the 12th day of February, 1941, 
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driving his 1933 Plymouth sedan and had attached thereto 
a two-wheel trailer of a total length of about 12 feet, the 
box part being about 8 feet long and 7 feet 4 inches wide 
with a rack-type box thereon about 3 feet high with the 
wheel base being the same as that of the car, and which was 
attached to the center of the rear of the car leaving 314 to 
4 feet between the box of the trailer and the car itself. 
This trailer was loaded with various pieces of machinery 
and household goods and had some canvas thrown over the 
top thereof. At Overton, Nebraska, he checked his tires 
and gas and picked up a hitch hiker by the name of Ste- 
vens, then proceeded west of Brady along highway No. 30 
and after he had negotiated the turn west of Brady and 
was traveling on a straight and level cement highway 20 
feet in width and at a point about three-tenths mile west 
of the west end of the curve he felt a shimmy in his car. 
He then drove his car and trailer to the right onto the shoul- 
der of the highway, which at this point was between 5 and 
6 feet in width, dry, and in good condition, and left the left 
trailer wheel somewhere from 18 to 30 inches on the paved 
portion thereof. The time was about 10:30 p. m. and the 
weather was cloudy, chilly, and a wind was blowing from 
the northwest, but there was no snow or any other elements 
in the air to affect the visibility. He turned his lights on 
dim, had a tail-light burning on the rear of the car, had 
new reflectors 3 inches in width on each of the rear up- 
rights of the trailer facing back, and proceeded to place red 
flags about 12 inches square and 18 inches in height at a 
distance of 75 steps both east and west on the north edge 
of the pavement. He then proceeded to change the flat tire 
on the left rear trailer wheel by the light of his tail-light. 
After he had his tire on the trailer and after a truck passed 
going east, he got down under the trailer from the front to 
release his jack and while in that position he noticed a light 
coming from the east and almost immediately thereafter 
the trailer was hit by the appellee’s truck approaching from 
the east and Stevens was killed and the appellant was in- 
jured. The truck struck the left rear of the trailer with 
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the right front part of its sleeping compartment and the 
box in which it carried flares which were directly back of 
the cab. 

The first question is, was there sufficient evidence pro- 
duced on the part of appellant to establish negligence on 
the part of the appellees? This must be answered in the 
affirmative for, commencing with Roth v. Blomquist, 117 
Neb. 444, 220 N. W. 572, and as late as Fulcher v. Ike, 142 
' Neb. 418, 6 N. W. (2d) 610, we have consistently held: 
“As a general rule it is negligence as a matter of law for 
a motorist to drive an automobile so fast on a highway at. 
night that he cannot stop in time to avoid a collision with 
an object within the area lighted by his lamps.” 

While the question of the lights of an approaching truck 
traveling east became part of the evidence of this case from 
a reasonable inference thereof, however, that fact would 
not make any change in this situation, for, on principle, 
the existence and presence of smoke, ‘snow, fog, mist, blind- 
ing headlights, or other similar elements which materially 
impair or wholly destroy visibility, are not to be deemed 
intervening causes, but rather as conditions which impose 
upon the drivers of automobiles the duty to assure the safe- 
ty of the public by the exercise of a degree of care com- 
mensurate with such surrounding circumstances. Ander- 
son v. Byrd, 183 Neb. 483, 275 N. W. 825; Fischer v. Me- 
gan, 1388 Neb. 420, 293 N. W. 287. 

The next question that presents itself on this appeal is, 
was the appellant, as a matter of law under the evidence 
adduced, guilty of negligence such as would defeat his right 
to recover under the comparative negligence statute? The 
appellees contend that because the appellant failed to com- 
ply with three separate statutes governing rules of the road 
on public highways the lower court was correct. 

Section 39-11,112, Comp. St. Supp. 1941, provides in part 
as follows: “Motor buses, cars for hire having a capacity 
over seven passengers, cars or trucks used as wreckers or 
for towing purposes, motor trucks and combinations there- 
of operating on the highways during the period from one- 
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half hour after sunset to one-half hour before sunrise shall 
at all times be equipped with at least three portable flares 
which may be plainly visible for a distance of five hundred 
feet.” The statute then describes when and under what 
conditions these flares are to be displayed and the manner 
of displaying them. In construing a statute the court 
should, if possible, discover from the language of the act 
the legislative intent and give effect thereto (Hansen v. Da- 
kota County, 1385 Neb. 582, 283 N. W. 217) ; and where, as 
in this statute, a. penalty is provided for its violation it 
must be strictly construed and not be extended by implica- 
tion (Macomber v. State, 187 Neb. 882, 291 N. W. 674); 
and “The subject of the enactment and the language em- 
ployed, in its plain, ordinary and popular sense, should be 
taken into account, in order to determine the legislative 
‘will” (Hansen v. Dakota County, supra). Applying these 
elementary but cardinal principles to the above statute, it 
appears from the language used that the legislature intend- 
ed, from the act as a whole, that certain classes of motor 
vehicles, when in use upon the public highways, be required 
to carry flares, and further provides when and how they 
shall use these flares and fixes a penalty, upon their convic- 
tion, for failing to do so. That the legislature did not in- 
tend to cover motor vehicles generally is self-evident from 
the specific description of certain classes described there- 
in, and the question here is what class is described by the 
words “cars or trucks used as wreckers or for towing pur- 
poses.” In their application to motor vehicles these de- 
seriptive words are commonly applied to cars or trucks con- 
structed or adapted to be used by garages or others to as- 
sist in removing disabled or distressed motor vehicles from 
the public highways and not to all cars generally, such as 
the appellant’s, that have trailers attached thereto or which 
may be temporarily used in assisting others. We find the 
legislature, in the passing of the act, intended these words 
to have this generally accepted meaning and to limit the 
requirements thereof to this class. The reason for this re- 
quirement applying to this limited class is likewise evi- 
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dent, for as they go out on the highways to assist in the re- 
moval of wrecked cars or to pull disabled cars they back 
around on the highways blocking them in part or altogeth- 
er for some considerable period of time and it is only a rea- 
sonable precaution that the traveling public should, have 
additional warning thereof. We therefore find that the ap- 
pellant’s car, with trailer attached, did not come under this 
classification and that statutory requirements were not 
applicable to him. Appellees have cited cases including 
Monasmith v. Cosden Oil Co., 124 Neb, 327, 246 N. W. 623; 
Giles v. Welsh, 122 Neb. 164, 239 N. W. 818, in which we 
have held that leaving a truck on the highway without any 
flares or lights whatsoever was sufficient to permit re- © 
covery against the operator thereof for gross negligence. 
These cases are not applicable for the appellant herein was 
under no statutory duty to put out flares nor ‘are the facts 
the same for in those cases the truck was left without any 
lights whatsoever while here the head and tail-lights were 
. burning and reflectors were placed on the trailer. 

Section 39-11,105, Comp. St. Supp. 1941, provides: ‘“(a) 
Every motor vehicle upon a highway within this state at 
any time from a half hour after sunset to a half hour be- 
fore sunrise * * * shall display lighted lamps both front. 
and rear. * * * (c) Whenever a motor vehicle is parked 
or stopped upon a roadway or shoulder adjacent thereto, 
whether attended or unattended, during the times men- 
tioned in subdivisions (a) * * * such vehicle shall be 
equipped with one or more lamps which shall exhibit a 
white light on the roadway side visible from a distance of 
five hundred feet to the front of such vehicle and a red light 
visible from a distance of five hundred feet to the rear.” 
It appears that appellant’s car had lights on both front and 
rear which were left burning although none was on the rear 
of the trailer, and whether the rear light was obscured by 
the trailer is a question of fact for the jury and if violated 
is by the settled doctrine of the decisions of this court not 
negligence per se but evidence of negligence that may be 
taken into consideration with al! other facts and circum- 
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stances in determining whether or not negligence is estab- 
lished thereby and whether or not it would defeat appel- 
lant’s right to recover. Gleason v. Baack, 187 Neb. 272, 
289 N. W. 349. 

Section 39-1154, Comp. St. Supp. 1941, provides: “No 
person shall park or leave standing any vehicle, whether 
attended or unattended, upon the paved or improved or 
main traveled portion of any highway, outside of a busi- 
ness or residence district, when it is practicable to park or 
leave such vehicle standing off the paved or improved or 
main traveled portion of such highway.” It appears from 
the evidence that the shoulder was from 5 to 6 feet wide 
on each side of the cement surfaced part of the highway 
and that plaintiff drove his car and trailer out on this shoul- 
der until only a part of the car and trailer remained on 
the cement surface, and whether or not this was as far as 
he could drive off as a practicable matter is a question of 
fact for the jury and, if violated, is by the settled doctrine 
of the decision of this court not negligence per se but evi- . 
dence of negligence that may be taken into consideration 
with all the other facts and circumstances in determining 
whether or not negligence is established thereby and wheth- 
er or not it would defeat appellant’s right to recover. 

Where the evidence is such that reasonable minds might 
draw different conclusions therefrom, the questions of neg- 
ligence and contributory negligence are for the jury. Upon 
a consideration of all of the facts admitted by the motion 
to dismiss together with all reasonable inferences there- 
from this case presents a factual situation upon which rea- 
sonable minds might draw different conclusions and, there- 
fore, presents a jury question as to the appellees’ negli- 
gence and the appellant’s negligence under the compara- 
tive negligence statute and the appellees’ motion to dismiss 
should have been overruled. 

REVERSED. 
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JAMES J. HUGHES, APPELLANT, V. OMAHA & COUNCIL 


BLUFFS STREET RAILWAY COMPANY, APPELLEE. 
8 N. W. (2d) 509 


Fitep Marcu 19, 1943. No. 31476. 


1. Negligence. When one, being in a place of safety, sees and is 
aware of the approach of a moving vehicle in close proximity to 
him, suddenly moves from the place of safety into the path of 
such vehicle and is struck, his own conduct constitutes contribu- 
tory negligence more than slight in degree, as a matter of law, 
and precludes recovery. 


2. The sudden emergency rule cannot be duecoastuily in- 
voked by one who has brought that emergency upon himself by 
his own acts, or who has not used due care to avoid it. 

3. The doctrine of the last clear chance does not apply 


where the negligence of the injured party is contemporaneous 
and active up to the very moment of an accident, and thus con- 
tributed to cause the accident. 

4. Street Railroads. Section 39-1148, Comp. St. Supp. 1941, declar- 
ing certain circumstances under which a pedestrian has the 
right of way in crossing a street, does not relieve the pedestrian 
of responsibility for the results of his own contributory negli- 
gence. 

5. Negligence: STREET RAILROADS, A plaintiff may not, in reckless 
disregard of any possible negligence of the street car company, 
rely solely upon its statutory duty, proceed to a place of danger, 
and expect the street car company, whose car cannot turn out or 
stop instantly, to be an insurer of his safety. If he does nothing 
for his own security he is negligent, and if the physical facts 
leave no doubt sc that reasonable minds would not differ in that 
he either proceeded recklessly or failed without reasonable ex- 
cuse to take the precautions which the conditions indicate were 
available to him, he is as a matter of law guilty of negligence 
more than slight, which under our rule of comparative negli- 
gence bars a recovery. 


APPEAL from the district court for Douglas county: 
WILLIAM A. DAY, JUDGE. Affirmed. 


Fitzgerald, Tesar & Welch, for appellant. 
Kennedy, Holland, DeLacy & Svoboda, contra. 


Heard before Stmmons, C. J., PAINE, CARTER, MEss- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


48 NEBRASKA REPORTS [VoOL. 143 
Hughes v. Omaha & C. B. Street Ry. Co. ; 


SIMMONS, C. J. 

Plaintiff seeks damages for injuries resulting from be- 
ing struck by a street car of defendant. At the close of 
plaintiff’s evidence the trial court sustained a motion to 
dismiss plaintiff’s cause of action. Plaintiff appeals. We 
affirm the decision of the trial court. 

The accident occurred at Sixty-second and Maple streets 
in Omaha. Sixty-second street runs south from Maple 
street so that the two streets form a T at that point with 
buildings built along the north side of the T on Maple 
street. 

Maple street is 60 feet in width at that point, and is level 
for a block or more to the west. The defendant company 
has a double track line on Maple street. The space in be- 
tween the east-bound and west-bound tracks is referred to 
in the evidence as the “dummy.” At all times mentioned 
herein the street was lighted by a street light at the south- 
west corner of the intersection, aided by lights from and 
on the buildings to the north and southeast. The street is 
paved with brick and a pedestrian crosswalk marked across 
the street on the west side of the intersection. The width 
of the pedestrian lane is not shown. The street car which 
struck the plaintiff was east-bound and at all times men- 
tioned herein was in motion and fully lighted. 

The evidence as to how and where the accident happened 
is all given by the plaintiff. There is but one dispute in it 
to which reference will be made separately herein. His 
testimony supports the following summary of facts. 

The accident occurred about 1 a. m. on the morning of 
October 28, 1940. Plaintiff was in a tavern on the north 
side of Maple street, waiting for the east-bound 1 o’clock 
street car, which he intended to take to go to his home. 
The car turned ona Y at Sixty-fifth avenue. Plaintiff could 
see it as it left the Y. He came out of the tavern and 
watched the approaching car. When it was from 150 to 
175 feet west of the crosswalk it was traveling at a speed 
of 30 miles an hour. He then left the sidewalk and entered 
the crosswalk, proceeding at a fast walk or run, or as he 
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said, “I call it running,” hat in hand and waving it to at- 
tract the motorman’s attention. Plaintiff continued to run 
or walk fast. When plaintiff reached the “dummy” the car 
was 20 to 25 feet from the crosswalk and going at a speed 
of 15 miles an hour. It then seemed to slow down and plain- 
tiff kept on going. When the car was five to ten feet from 
the crosswalk it started to speed up and plaintiff ‘got busy” 
and turned and ran east and southeast, with the car, some 
five or six feet, making a circular turn to the south and at- 
tempting to go around in front of the car to the south side 
of the east-bound track. While still in the crosswalk and 
when he was on the south rail of the east-bound track the 
circular right front of the car hit him throwing him to the 
pavement, resulting in the injuries for which he seeks dam- 
ages. Following the accident defendant’s motorman told 
him: “I never even seen you.” 

Plaintiff was at all times watching the street car, and at 
all times plaintiff was in motion in going across the street. 

Plaintiff’s deposition was taken before the trial. Both 
in the deposition and in his cross-examination at the trial. 
plaintiff definitely placed himself in the “dummy” when 
the car was five to ten feet from the crosswalk, when it 
speeded up and when he turned to execute the east, south- 
east and south circular movement that put him in front of 
the moving car. A recess was taken during the progress 
of the examination and after the recess and at the close of 
plaintiff’s redirect examination he was asked: “Where 
were you when this street car speeded up?” He answered: 
“T was on the south car tracks.” 

Plaintiff has brought himself squarely within the rule 
that, ‘“‘When one, being in a place of safety, sees and is 
aware of the approach of a moving vehicle in close proxim- 
ity to him, suddenly moves from the place of safety into 
the path of such vehicle and is struck, his own conduct con- 
stitutes contributory negligence more than slight in degree, 
as a matter of law, and precludes recovery.” Travinsky v. 
Omaha & C. B. Street R. Co., 187 Neb. 168, 288 N. W. 512. 
Plaintiff in his testimony at the trial placed the street car © 
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five to ten feet west of the crosswalk, when it speeded up 
and when he started the movement from the “dummy” into 
the path of the car then increasing its speed. In his depo- 
sition plaintiff was asked: ‘“How far was the street car 
away when you circled in front of it?’ He answered: “I 
judge ten or fifteen feet.”’ On that version of the facts he 
was then either in a place of safety in the dummy or where 
a step or two backward or to the left would have removed 
him from all danger. He then intentionally, and conscious 
of the approaching car, moved into its path and took the 
several steps necessary to place him where he was when 
he was hit. 

We are unable to reconcile plaintiff’s other testimony with 
his last statement as to where he was when he started the 
circular movement. It does not fit into the rest of the pic- 
ture. But if we accept his last statement that he was “‘on 
the south car tracks” when the “street car speeded up,” 
then he is in a worse position so far as recovery is con- 
cerned, for if he started from that point he started with 
the car some 10 or 15 feet from him, and ran on the tracks 
east and southeast a distance of five or six feet circling to 
the south, and at all times staying on the tracks and in a 
place of peril instead of moving directly to the south and 
out of the path of the oncoming car. In either event he 
has shown himself to be guilty of contributory negligence 
which, as a matter of law, prevents recovery. There is no 
evidence from which a conclusion may be drawn that “the 
contributory negligence of the plaintiff was slight and the 
negligence of the defendant was gross in comparison.” See 
Comp. St. 1929, sec. 20-1151. 

Plaintiff advances the contention that he was confronted 
with a sudden emergency calling into force the holding in 
Belik v. Warsocki, 126 Neb. 560, 253 N. W. 689. This 
court, however, has recently said that the rule of sudden 
emergency cannot be successfully invoked by one who has 
brought that emergency upon himself by his own acts, or 
who has not used due care to avoid it. McClelland v. In- 
terstate Transit Lines, 142 Neb. 489, 6 N. W. (2d) 384. 
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Plaintiff, while denying any negligence, argues that as- 
suming his negligence the street car motorman should have 
seen plaintiff’s peril and should have used every precaution 
to avoid the injury, and invokes the doctrine of the last 
clear chance. That doctrine does not apply where the neg- 
ligence of the injured party is contemporaneous and active 
up to the very moment of an accident, and thus contributes 
to cause the accident. Folken v. Petersen, 140 Neb. 800, 
1 N. W. (2d) 916. 

Section 39-1148, Comp. St. Supp. 1941, provides in part: 
“(c) The driver of any vehicle upon a highway within a 
business or residence district shall yield the right of way 
to a pedestrian crossing such highway within any clearly 
marked crosswalk or any regular pedestrian crossing in- 
cluded in the prolongation of the Jateral boundary line of 
the adjacent sidewalk at the end of a block, except at inter- 
sections where the movement of traffic is being regulated 
by traffic officers or traffic direction devices.” 

Plaintiff argues that the failure of the street car to yield 
the right of way was negligence and should have been con- 
sidered by the court in ruling upon the motion to dismiss. 
This statute does not relieve the plaintiff of responsibility 
for the results of his own negligence. The street car could 
not change its course; it is not shown that it could have 
stopped after the plaintiff placed himself within the arc of 
its lights and indicated that he was intent on crossing the 
street ahead of the car. Plaintiff had a continuing oppor- 
tunity and duty to prevent an accident. He did not do so. 
Using almost verbatim the language in Eggeling v. Chica- 
go, R. I. & P. R. Co., 119 Neb. 229, 228 N. W. 361, it may 
be said that the plaintiff may not, in reckless disregard of 
any possible negligence of the street car company, rely sole- 
ly upon its statutory duty, proceed to a place of danger, 
and expect the street car company, whose car cannot turn 
out or stop instantly, to be an insurer of his safety. If he 
does nothing for his own security he is negligent, and if 
the physical facts leave no doubt so that reasonable minds 
would not differ in that he either proceeded recklessly or 
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failed without reasonable excuse to take the precautions 
which the conditions indicate were available to him, he is, 
as a matter of law, guilty of negligence more than slight, 
which under our rule of comparative negligence bars a re- 
covery. . 
The judgment of the district court is affirmed. 
AFFIRMED. 


CHARLES M. THOMSON, TRUSTEE, APPELLANT, v. NEBRASKA 
STATE RAILWAY COMMISSION, APPELLEE. 
8-N. W. (2d) 552 


FILED MARCH 19, 1948. No. 31557. 


1. Public Service Commissions. If an order of the Nebraska state 
railway commission is administrative or legislative in character 
as distinguished from the judicial function, the only question 
for decision on appeal is whether its action was unreasonable 
or arbitrary, within its jurisdiction, or violative of legal and 
constitutional rights. 

The prime object and real purpose of Nebraska state 
railway commission control is to secure adequate, sustained serv- 
ice for the public at minimum cost and to protect and conserve 
investments already made for this purpose. In doing this, pri- 
mary consideration must be given to the public rather than to 
individuals. 

3. Railroads. The service and facilities to be furnished by a rail- 
road company at any station need only be just, reasonable and 
adequate to the requirements of the station, and should in a 
measure be commensurate with the patronage and receipts from 
that portion of the public to whom such service is rendered. 
Whether a railroad company may change a station from agency 
to caretaker service depends upon the facts and circumstanres 
of the particular case. 

A final order of the Nebraska state railway commission 

granting or denying a railroad company permission to substi- 

tute a caretaker for an agent is unreasonable and arbitrary un- 
less its findings and conclusions conform to the law and are sup- 
ported by the evidence. 


APPEAL from the Nebraska State Railway Commission. 
Reversed, with directions. 
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Wymer Dressler and Robert D. Neely, for appellant, 


Walter R. Johnson, Attorney General, and Edwin Vail, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Charles M. Thomson, trustee of the property of the Chi- 
cago & Northwestern Railway Company, made application 
in writing to the Nebraska state railway commission for an 
order authorizing discontinuance of the agent at Oak, Ne- 
braska, and substitution of a caretaker. The application 
was denied, one of three commissioners dissenting, and ap- 
peal is taken to this court. We reverse the order of the 
Nebraska state railway commission, bearing in mind that 
the ruling of the railway commission or of this court on 
the question of discontinuance of. an agency and substitu- 
tion of a caretaker at any given time does not amount to 
an adjudication for the future, but is only a judgment on 
the circumstances presented by the application, and relates 
only to the time and conditions presented. Rules of law 
applicable and controlling under the presented facts and 
circumstances have been clearly established by this court 
and other jurisdictions. In this opinion we first set forth 
these rules of law and then apply them to the facts. 

If an order of the Nebraska state railway commission is 
administrative or legislative in character as distinguished 
from the judicial function, the only question for decision 
on appeal is whether its action: was unreasonable or arbi- 
trary, within its jurisdiction, or violative of legal and con- 
stitutional rights. Thomson v. Nebraska State Railway 
Commussion, 141 Neb. 697, 4 N. W. (2d) 756; Thomson v. 
Nebraska State Railway Commission, 142 Neb. 477, 6 N. W. 
(2d) 607; Furstenberg v. Omaha & C. B. Street R. Co., 132 
Neb. 562, 272 N. W. 756. 

The prime object and real purpose of Nebraska state 
railway commission control is to secure adequate, sustained 
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service for the public at minimum cost and to protect and 
conserve investments already made for this purpose. In 
doing this, primary consideration must be given to the pub- 
lic rather than to individuals. In re Application of Chica- 
go, B. & Q. R. Co., 188 Neb. 767, 295 N. W. 389. 

Whether a railroad company may change a station from 
agency to caretaker service depends upon the facts and cir- 
cumstances of the particular case. Thomson v. Nebraska 
State Railway Commission, 141 Neb. 697, 4 N. W. (2d) 
756; Lowden v. State, 182 Okla. 549, 78 Pac. (2d) 1059; 
In re Chicago, Milwaukee, St. P. & P. R. Co., 26 P. U. R. 
n. s. 390; State, ex rel. Railroad Commissioners, v. Atlantic 
Coast Line R. Co., 77 Fla. 366, 81 So. 498. The facilities 
and services to be furnished by a railroad company at any 
station need only be just, reasonable and adequate to the 
requirements of the station, and should in a measure be 
commensurate with the patronage and receipts from that 
portion of the public to whom such service is rendered. 
The need for agency service should not be measured by 
financial results alone, but should be measured also by the 
agent’s usefulness to the company as well as to the public. 
See Lowden v. State, 188 Okla. 106, 106 Pac. (2d) 801. 

In the performance of an absolute duty imposed upon a 
railroad company the question of expense is not considered, 
but when the duty sought is convenience rather than neces- 
sity the questions of expense to the company, the volume 
of business done, service required in meeting community 
needs, revenue returned therefrom, and relative benefit to 
the public served, are factors which cannot be disregarded. 
Lowden v. State, 189 Okla. 491, 118 Pac. (2d) 238; 51 C. J. 
988, 994. Contemplated future increase in railroad trans- 
portation and resulting increase in station business is also 
a factor which should be given consideration, but it is un- 
reasonable to deny permission to substitute a caretaker for 
an agent on that premise unless well-defined business pros- 
pectives are established by the evidence with reasonable 
certainty. Thomson v. Nebraska State Railway Commis- 
sion, 141 Neb. 697, 4 N. W. (2d) .756; Thomson v. Nebras-. 
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ka State Railway Commission, 142 Neb. 477, 6 N. W. (2d) 
607. 

Permission should be authorized to change from agency 
to caretaker service where the cost of agency service and 
the time necessarily devoted by the agent to performance 
of duty required is substantially out of proportion to rev- 
enue derived from that portion of the public benefited, es- 
pecially when the proposed substitution although less con- 
venient affords the same essential service without abandon- 
ment of physical facilities. Atchison, T. & S. F. Ry. Co. v. 
State, 189 Okla. 485, 118 Pac. (2d) 202; Lowden v. State, 
189 Okla. 495, 118 Pac. (2d) 242; State v. Thomson, 210 
Minn, 147, 297 N. W. 715; Kurn v, State, 18 P. U. R.n.s, 
521, 179 Okla. 440, 66 Pac. (2d) 52; Thomson v. Nebraska 
State Railway Commission, 141 Neb. 697, 4 N. W. (2d) 
756; Thomson v. Nebraska State Railway Commission, 142 
Neb. 477, 6 N. W. (2d) 607. 

A final order of the Nebraska state railway commission 
granting or denying a railroad company permission to sub- - 
stitute a caretaker for an agent is unreasonable and arbi- 
trary unless its findings and conclusions conform to the law 
and are supported by the evidence. In re Application of 
Chicago, B. & Q. R. Co., 188 Neb. 767, 295 N. W. 389; 51 
C. J. 60, 63. 

The record in this case discloses that the evidence is un- 
disputed. Oak is a village of 177 population, located on the 
Fremont-Superior branch of appellant’s railroad in Nuck- 
olls county, Nebraska. The village is seven and six-tenths 
miles west of Davenport, six and eight-tenths miles east of 
Nora, and eighteen and eight-tenths miles east of Superior, 
the terminus connecting with three other railroads. All are 
agency stations. 

Train service at Oak is tri-weekly, mixed passenger and 
freight, west-bound on Monday, Wednesday and Friday at 
1:40 p. m., and east-bound on Tuesday, Thursday and Sat- 
urday at 11:00 a. m. Agency service now given is excel- 
lent, cooperative and accommodating. In spite of this ef- 
fort, business has declined during the past five years until 
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the agent now would be able to do all of a year’s required 
work in not to exceed one week. The total cost of opera- 
tion and maintenance at this station in 1941 was $1,875.29. 
Appellant is not ordinarily required to pay a salary to a 
caretaker, the latter being furnished living quarters, heat 
and light as compensation. Authorization of the proposal 
will save the company the salary of an agent, payroll taxes, 
and incidental office expenses. 

Assigned revenue at this station, both local and inter- 
line, show a decline from $4,321.64 in 1937 to $1,851.38 in 
1940 and $1,760.60 in 1941 (10 months). The gross pas- 
senger service revenue including baggage, milk and miscel- 
laneous declined from $209.19 in 19387 to $26.53 in 1940 and 
$14.60 in 1941 (10 months). Comparison shows that the 
percentages of station expenses to station revenue were 
38.96 in 1937, 95.19 in 1940 and 88.04 in 1941 (10 months). 
It is interesting to note that the average percentages of 
station expenses to station revenue at stations over the 
whole of appellant’s system in this period were 8.30 in 1937, 
8.27 in 1940, and 7.43 in 1941 (10 months). 

Carload station business consists of fuel and lumber 
inbound, with grain and live stock outbound and going be- 
yond appellant’s line. In the last five years only 94 car- 
loads were outbound and 110 received, and less than car- 
load shipments, both received and forwarded, were less 
than two a day. There were only 98 less than carload ship- 
ments outbound during this whole period. 

The business establishments are such as are ordinarily 
found in a village of the size and location of Oak. Its ad- 
jacent gravel and black-surface highways, while not the 
best, are adequate. Eleven trucking operators are serving 
the village. Approximately two-thirds of the less than car- 
load inbound shipments and a part of the outbound ship- 
ments were carried by truck. 

People in the surrounding territory are engaged in farm- 
ing and such live stock raising and dairying as are inciden- 
tal. Live stock in the community has declined 50 per cent. 
since 1930. There is some live stock feeding but not enough 
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present or prospective to be of importance. There is a flour 
mill one and three-fourths miles south of Oak which cor- 
templates modernization and operation, if crop conditions 
improve. It has not operated for four years except for lo- 
cal grinding, with no shipments. Crops have been general- 
ly drouth-stricken or winter-killed for several years, but 
were slightly improved in 1941. If there is any evidence 
of a contemplated increase in business at this station it 
is merely speculative and conjectural, purely prospective 
without tangible prospects. 

The proposed change from agency to caretaker service 
contemplates no alteration of train service and schedules, 
abandonment of property facilities or discontinuance of es- 
sential service, although there will undoubtedly be some in- 
. convenience. The station is equipped with living quarters 
where the caretaker will reside. He will keep the station 
lighted, clean and warm, and be available when his services 
are required. Free toll telephone service will be main- 
tained to Davenport and Nora, adjacent stations. When 
requested the caretaker will secure information relating to ’ 
train service or rates; order cars spotted for shippers, or 
forward and receive telegrams. He will not register com- 
plaints, handle money, or do any paper work. All ship- 
ments received must be prepaid, but the caretaker wil! pro- 
tect and release them to consignees. All shipments for- 
warded will be waybilled by the next agent in line of traf- 
fic. Shipments of cream and baggage will be handled as 
usual but will be waybilled and checked by the baggage- 
man. Passengers will buy tickets from the conductor on 
the train at no higher rate. 

This appellant is now in process of reorganization under 
section 77 of the bankruptcy act. It is still in litigation 
and operating with a trustee under a plan announced by 
the interstate commerce commission. This plan squeezes 
out investments, substantially cuts returns to bondholders, 
and reduces interest charges on funded debt. In 1941, for 
the first time since 1930, this appellant’s system had a bal- 
ance after paying expenses. This increase was largely due 
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to business resulting from long hauls necessitated by a 
great war, still in progress. Upon its duration or future 
needs we cannot speculate. A railroad company, under 
these circumstances, is under obligation to the public gen- 
erally to effect all reasonable economies so long as reason- 
ably adequate and SAUSEACIOY. service is still rendered to 
the public. 

After giving careful consideration to all the evidence and 
applicable precedent, we conclude that the order of the Ne- 
braska state railway commission is unreasonable and arbi- 
trary. It should be, and hereby is, reversed and the cause 
remanded, with directions to such commission that an or- 
der be entered by it as provided by law allowing a discon- 
tinuance of the agency at Oak, Nebraska, and the substitu- 
tion of a caretaker as prayed in the application. 

REVERSED. 


LINCOLN JOINT STOCK LAND BANK, APPELLEE, V, LAFAYETTE 
P. BARNES ET AL., APPELLEES: WILLIAM NIKLAUS 


ET AL., APPELLANTS, 
8 N. W. (2d) 545 


Firep MARcH 19, 1948. No. 31516. 


1. Appeal. When an appeal is taken without a bill of exceptions, 
the court will determine whether the pleadings sustain the de- 
cree entered and it will presume that an issue of fact raised by 
the pleadings received support from the evidence and that such 
issue was correctly decided, and where, as here, the pleadings 
do sustain the decree only questions of law will then be consid- 


ered. 

2, Mortgages. The foreclosure of a mortgage is an equitable pro- 
ceeding. 

3. The purpose of a foreclosure action is to determine the 
existence of a mortgage lien, to ascertain the amount thereof 
and its priority, and to obtain a decree directing the sale of 
premises in satisfaction thereof in case no redemption is made. 

4. The plaintiff in a mortgage foreclosure action has no 


such interest in the premises by reason of the mortgage that he 
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can therein litigate the title of any persons claiming a right to 
the mortgaged premises prior, adverse and paramount to that 
of the mortgagor and such persons are not proper parties to the 
foreclosure suit. However, the grantee ‘of a deed from the 
mortgagor and his successors in title, which deed is recorded 
subsequent to that of the mortgage, are proper parties in order 
to determine whether said deed is void pursuant to the pro- 
visions of section 76-218, Comp. St. 1929. 

5. Limitation of Actions. Whenever a person is prevented from ex- 
ercising his legal remedy by some paramount authority, the 
time during which he is thus prevented is not to be counted 
against him in determining whether the statute of limitations 
has barred his right. 

6. Mortgages. Ordinarily, when one having a mortgage on real es- 
tate becomes the owner of the fee the former estate is merged in 
the latter. But the mortgagee may in such case keep his mort- 
gage alive when it is essential to his security against an inter- 
vening title. If there was no expression of his intention in rela- 
tion to the matter at the time he acquired the equity of redemp- 
.tion, it will be presumed, in the absence of circumstances indi- 
eating a contrary purpose, that he intended to do that which 
would prove most advantageous to himself. 

7. Appeal. An order is not final when the substantial rights of the 
parties involved in the action remain undetermined and when the 
cause is retained for further action. In such a case, the order 
is interlocutory. When no further action of the court is re 
quired to dispose of the cause pending, the order becomes final 
and from which an appeal or proceedings in error will lie. 

8. Pleading. So long as the court can see that the identity of the 
cause of action is preserved, the particular allegations of the 
petition may be changed and others added in order to cure im- 
perfections and mistakes in the manner of stating the plaintiff's 
case, 


APPEAL from the district court for Lancaster county: 
ERNEST G. KROGER, JUDGE. Affirmed. 


Herbert W. Baird and O. B. Clark, for appellants. 
Fred M. Deweese and C. A. Sorensen, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER and WENKE, JJ. 
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WENKE, J. 

This is an appeal by William Niklaus, Mary V. Niklaus, 
and the Loup River Public Power District, a corporation, 
defendants and appellants herein, from a decree of fore- 
closure rendered by the district court for Lancaster county 
in favor of the Lincoln Joint Stock Land Bank of Lincoln, 
Nebraska, plaintiff and appellee herein, against the appel- 
lants and other defendants foreclosing a mortgage on cer- 
tain lands located in Lancaster county. 

There being no bill of exceptions, this court will deter- 
mine whether the pleadings sustain the findings of fact of 
the lower court and the decree entered thereon (Wheeler v. 
Boiler, 129 Neb, 792, 263 N. W. 123), and it will be pre- 
sumed that an issue of fact raised by the pleadings received 
support from the evidence and that such issue was correct- 
ly determined (Prokop v. Mlady, 136 Neb. 644, 287 N. W. 
55). From an examination of the second amended and sup- 
plementa] petition of the plaintiff, upon which this case was 
tried, we find that it sustains the findings of fact of the 
lower court and the decree entered thereon; therefore, the 
only questions here for consideration are questions of law. 
Lutkart v. Heelan, 136 Neb. 492, 286 N. W. 780. 

A brief statement of the proceedings in the lower court 
will help to clarify a discussion of the case, although the 
findings of fact of the lower court will be referred to only 
as they are applicable to the law as discussed. This is a 
mortgage foreclosure action commenced on June 7, 1928, in 
the district court for Lancaster county to foreclose a mort- 
gage on certain lands located therein. Summonses were is- 
sued and served upon the several defendants. On Decem- 
ber 17, 1930, the federal court having on March 9, 1929, re- 
strained the plaintiff from proceeding therein, the case was 
removed from the docket but remained pending with leave 
to reinstate. On December 30, 1938, the plaintiff made ap- 
plication to reinstate the case to the docket, to which objec- 
tions were filed, and on January 24, 1939, the objections 
were sustained and the motion overruled. On July 12, 1939, 
plaintiff filed a supplemental petition for revivor and rein- 


VoL, 143] JANUARY TERM, 1943 61 


Lincoln Joint Stock Land Bank v. Barnes 


statement, and on March 18, 1940, the court ordered the 
reinstatement of the action and revived the same against 
Paul W. Erickson and Amanda J. Erickson as heirs and 
devisees of H. E. Erickson, deceased, and further granted 
leave to file an amended and supplemental petition instan- 
ter which was thereupon filed. Thereafter on July 18, 1940, 
the court granted leave to plaintiff to file its second amend- 
ed and supplemental] petition which was filed instanter. To 
the second amended and supplemental petition the defend- 
ants Lafayette P. Barnes, William Niklaus, Mary V. Nik- 
laus, Loup River Public Power District, Ann Louise Erick- 
son, Amanda J. Erickson, and Paul W. Erickson filed an- 
swers, to-which plaintiff filed replies. Trial was had on 
May 19, 20, and 21, and on May 21, 1942, the court extend- 
ed its findings of fact and conclusions of law pursuant to 
which a decree of foreclosure was entered for the plaintiff. 

The principal contention of the appellants is that in an 
action to foreclose a real estate mortgage questions of title, 
paramount and adverse, cannot be litigated therein, and 
that they were therefore neither necessary nor proper par- 
ties and as provided in section 6, art. I of the Constitution, 
and section 20-1104, Comp. St. 1929, their right to jury tri- 
al was denied. This action, as set forth in the original pe- 
tition and in the second amended and supplemental peti- 
tion, is to foreclose a real estate mortgage upon the prem- 
ises therein described. ‘The foreclosure of a mortgage is 
an equitable proceeding. It is a matter of which chancery 
has inherent original jurisdiction, and in the many states 
where statutes have been enacted conferring jurisdiction 
of such matters upon equity courts, and in those where the 
distinction between law and equity has been abolished, the 
foreclosure of mortgages follows the principles and rules 
of practice already established by courts of equity in the 
exercise of their general jurisdiction.” Note, 68 Am. St. 
Rep. 354. A foreclosure action is not a suit to quiet title 
but for the purpose of determining the existence of a mort- 
gage lien, to ascertain the amount thereof and its priority, 
and to obtain a decree directing the sale of the premises in 


62 NEBRASKA REPORTS [VOL. 143 


Lincoln Joint Stock Land Bank v. Barnes” 


satisfaction thereof in case no redemption is made and the 
mortgagee has no such interest in the premises that he can 
question any title that is paramount and adverse and such 
persons generally cannot be made parties thereto. The gen- 
eral rule as stated in 42 C. J. 55, is: “A person setting up 
a claim of title to the mortgaged premises adverse and par- 
amount to that of the mortgagor, and not derived from him, 
is not a proper party to the foreclosure suit, as he has no 
interest in the subject-matter of the action and his rights 
or title could not properly be litigated therein.” However, 
in the same paragraph it goes on to state: “A person as- 
serting a right or title under. the mortgagor prior to the 
mortgage sought to be foreclosed is a proper party, partic- 
ularly where by failing to record his deed or by other con- 
duct he has precluded himself from asserting his prior 
rights.” In the case of Shellenbarger v. Biser, 5 Neb. 195, 
we have stated: “A person claiming adversely to the title 
of the mortgagor, and prior to the execution of the mort- 
gage, cannot properly be made a party, for the purpose of 
trying the validity of such adverse claim of title.” The ex- 
act situation herein, where the mortgagor executed a deed 
prior to the mortgage but which deed was not recorded un- 
til after the mortgage, has never been passed upon by this 
court, and the question is, can the grantee and his succes- 
sors in title be made parties for the purpose of determining 
whether the mortgagee became such in good faith and with- 
out notice under section 76-218, Comp. St. 1929, and there- 
by declare the deed void as to the mortgagee? The only 
case similar in fact is the case of Clements v. Doak, 140 
Neb. 265, 299 N. W. 505. In that case the grantee and her 
successors in title were not made parties in the original ac- 
tion to foreclose the mortgage; subsequently the purchaser 
at the foreclosure sale brought an action to quiet title as 
against the successors in title of the grantee. The court 
' stated: “In a foreclosure case only the mortgagee, the 
mortgagor, and those who have acquired any interest from 
either of them subsequent to the mortgage are necessary 
parties. * * * The interest acquired by Mrs. Doak’s mother 
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preceded the mortgage, and, under the conditions, the con- 
veyance was absolutely void as to the mortgagee. She was 
not a necessary party defendant.” While a mortgage fore- 
closure is not in effect an action to quiet title and the inter- 
est of the mortgagee created by the mortgage does not per- 
mit him to litigate adverse and paramount titles thereto, 
however, the very purpose of a mortgage foreclosure is to 
make available for the mortgagee, in case redemption is not 
made, the sale of all the interests that the mortgagor had 
in the premises at the time of giving the mortgage free of 
all rights acquired therein subsequent thereto. Section 20- 
317, Comp. St. 1929, provides: “Any person may be made 
a defendant who has or claims an interest in the contro- 
versy adverse to the plaintiff, or who is a necessary party 
to a complete determination or settlement of the question 
involved therein,” and section 20-323, Comp. St. 1929, pro- 
vides in part: ‘The court may determine any controversy 
between parties before it, when it can be done without prej- 
udice to the rights of others, or by saving their rights.” 
We have frequently held: “A court of equity which has ob- 
tained jurisdiction for any purpose will retain jurisdiction 
for the purpose of administering complete relief with re- 
spect to the subject-matter. * * * ‘The preventing of a mul- 
tiplicity of suits in connection with other grounds of equi- 
table cognizance may justify a court of equity in entertain- 
ing jurisdiction’.” Parsons Construction Co. v. Gifford, | 
129 Neb. 617, 262 N. W. 508. Courts of equity, in order to 
prevent a multiplicity of suits, as in Clements v. Doak, su- 
pra, where a failure to make the grantee a defendant in the 
foreclosure required another action to quiet title, have al- 
ways endeavored to administer complete relief in respect 
to the subject-matter. We have, therefore, come to the con- 
clusion that the grantee of a deed from the mortgagor, ex- 
ecuted prior but recorded subsequent to a mortgage, to- 
gether with his successors in title are not necessary, but 
are proper, parties in a foreclosure of said mortgage, and 
the question of the mortgagee’s having taken the mortgage 
in good faith without notice so as to make the deed void as 
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to the mortgagee under section 76-218, Comp. St. 1929, may 
be determined therein. This does not place any undue bur- 
den on the grantee and his successors in title for it is his 
neglect in filing his deed that creates this situation and the 
mortgagee is entitled to have the priority of his mortgage 
determined as to all matters affecting the mortgagor’s title 
subsequent thereto. The trial court having found that the 
mortgagee at the time of taking the mortgage had no ac- 
tual notice thereof nor any information or notice of any 
fact that would put it upon inquiry as to any outstanding 
conveyance and that they acted in good faith, the deed was 
therefore void as to the mortgagee. This would in no way 
affect the rights as between the grantor and grantee. 
The appellants further contend that appellee’s rights 
herein as against them have been barred by the statute of 
limitations. From March 9, 1929, until sometime in 1938 
the appellee herein was restrained and enjoined by the fed- 
eral court from proceeding further and the trustee of said 
court during that period was in possesssion of the prem- 
ises. The rule as announced in 34 Am. Jur. 194, sec. 237, 
is: “That during the period of the restraint, incident to 
other legal proceedings which are of such a character that 
the law forbids one of the parties to exercise a legal rem- 
edy against another, the running of the statute of limita- 
tions is postponed, or, if it has commenced to run. is sus- 
pended.” In Macke v. Jungels, 102 Neb. 123, 166 N. W. 
191, which was an action to prevent the collection or trans- 
fer of certain notes and mortgages given in settlement of 
a claim for damages, the court held the notes and mortgag- 
es were obtained by coercion by others than the payee and 
therefore void. In discussing the rights of the payee tc sue 
for damages and the application of the statute of limita- 
tions thereto the court said: “This action, enjoining the 
defendant from bringing suit on the note, was begun April 
14, 1915. It would be inequitable that defendant’s claim 
for damages should be lost by running of the statute of lim- 
itations during the time this action has been pending. * * * 
During its pendency she has not been free to otherwise 
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prosecute it,” and it was therein held: “The payee should 
in an action in equity be permitted to prosecute her claim 
of damages for tort, and that the statute of limitations does 
not run during the period covering the pendency of said 
action.” The courts of other jurisdictions in passing on 
this question have held: “Whenever a person is prevented 
from exercising his legal remedy by some paramount au- 
thority, the time during which he is thus prevented is not 
to be counted against him in determining whether the stat- ° 
ute of limitations has barred his right.” St. Paul, M. & M. 
Ry. Co, v. Olson, 87 Minn. 117, 91 N. W. 294; Johnson v. 
Johnson, 182 Okla. 293, 77 Pac. (2d) 745; Note, Ann. Cas. 
1914C, 1183. Statutes of limitations are statutes of repose 
and they are enacted upon the presumption that one having 
a well-founded claim will not delay enforcing it beyond a 
reasonable time if he has the right to proceed. But the ba- 
sis of the presumption is gone whenever the ability to re- 
sort to the courts has been taken away. The appellee hav- 
ing been restrained from proceeding further by a para- 
mount authority, the period thereof should not be consid- 
ered in computing the time for the statute of limitations 
to run and therefore none of its rights have been barred 
thereby. 

It is the further contention of the appellants that, when 
the appellee took a deed to the premises from Frank Ru- 
therford and wife, Dora F., on July 19, 1934, said Ruther- 
ford having prior thereto on July 1, 1925, obtained a deed 
from Lafayette P. Barnes and wife, Lottie M., the mort- 
gagors, this deed had the effect of dismissing plaintiff's 
action as to all defendants. The appellee did not release its 
mortgage nor dismiss its action. In Wyatt-Bullard Lum- 
ber Co. v. Bourke, 55 Neb. 9, 75 N. W. 241, we stated: 
“Ordinarily, when one having a mortgage on real estate 
becomes the owner of the fee the former estate is merged 
in the latter. * * * But the mortgagee may in such case 
‘keep his mortgage alive when it is essential to his security 
against an intervening title. If there was no expression of 
his intention in relation to the matter at the time he ac- 
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quired the equity of redemption, it will be presumed, in the 
absence of circumstances indicating a contrary purpose, 
that he intended to do that which would prove most ad- 
vantageous to himself.” Which we also held in Edney v. 
Jensen, 116 Neb. 242, 216 N. W. 812. The trial court found 
that the appellee by taking the deed did not intend to merge 
it with the mortgage. This is further evidenced by the 
continuation of the foreclosure proceeding to terminate all 
intervening claims. The appellee had a legal right to do. 
this and his taking of the title with the intention not to 
merge it with the mortgage did not dismiss its actions and 
it had a right to proceed therewith to a final determination. 

The appellants further contend that the ruling of the tri- 
al court made on January 24, 1939, overruling the appel- 
lee’s motion to reinstate this action and sustaining the ob- 
jections thereto was a final order which has neither been 
vacated or set aside nor appealed from and therefore the 
appellee would have no right to proceed further. At the 
time of appellee’s motion for reinstatement the action was 
pending but had been dropped from the docket by order of 
the court on December 17, 1930. Subsequently on March 
18, 1940, the action was revived and reinstated. In order 
to entitle one to appeal there must have been a final order 
or judgment rendered in the cause. This court has without 
exception held to this rule. In Huffman v. Rhodes, 72 Neb. 
57, 100 N. W. 159, this court said: ‘An order is not final 
when the substantia] rights of the parties involved in the 
action remain undetermined and when the cause is retained 
for further action. In such a case, the order is interlocu- 
tory. When no further action of the court is required to 
dispose of the cause pending, the order becomes final and 
from which an appeal or proceedings in error will lie.” Is 
the order of January 24, 1939, a final order? Applying this 
rule we hold that the order was interlocutory and not final 
for it neither dismissed nor disposed of the action, but it 
remained pending for further proceedings to be had there- 
in, and it did not make any final disposition of the substan- 
tial rights of the parties involved and such rights remained 
undetermined. 
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From a careful analysis of the original petition filed and 
of the second amended and supplemental petition upon 
which the case was tried, we find that the cause of action 
therein is the same, being for the purpose of foreclosing 
the same mortgage upon the same premises. While addi- 
tional parties were made necessary due to the death of H. 
E. Erickson during the time that appellee was prevented 
from proceeding herein and to subsequent conveyances from 
his heirs and successors in title, and that additional allega- 
tions were necessary and permissible under section 20-856, 
Comp. St. 1929, however, tested by our holdings in Myers 
v. Moore, 78 Neb. 448, 110 N. W. 989, wherein we stated: 
“So long as the court can see that the identity of the cause 
of action is preserved, the particular allegations of the pe- 
tition may be changed, and others added, in order to cure 
imperfections and mistakes in the manner of stating the 
plaintiff’s case,’’ and in Zelen v. Domestic Industries, 181 
Neb. 123, 267 N. W. 352: “By the phrase ‘cause of action,’ 
* * * ig meant, not the formal statement of facts set forth 
in the petition, but the subject-matter upon which the plain- 
tiff grounds his right of recovery,’ and in the light of the 
ultimate facts alleged, the second amended and supplemen- 
tal petition introduced no new cause of action. 

After a careful examination of all the contentions of the 
_ appellants, we have come to the conclusion that the actions 
and proceedings in the trial court were proper and are in 
all matters affirmed. 

AFFIRMED. 
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BENTON F’. MARSHALL, APPELLEE, V. CLARA M. REED 
CASTEEL ET AL.,: LEE CARD ET AL., APPELLANTS. 
8 N. W. (2d) 690 


FILED Marcu 26, 1943. No. 31501. 


1. Attorney and Client. Except as provided by statute an attorney 
has no lien for services performed by him. 

Section 7-108, Comp. St. 1929, does not give a right to 

a lien to the plaintiff’s attorney upon the real estate involved in 

a foreclosure action. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


Anson H, Bigelow, for appellants. 


Robert R. Wellington, Allen, Requartte & Wood and James 
L. Brown, contra. 


Lee Card, pro se. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


Srmmmons, C. J. 

In this action plaintiff sues several defendants seeking 
to quiet his title to lands against clouds of record. This ap- 
peal relates only to the defendant Lee Card, who claims an 
attorney’s lien, and resists plaintiff’s right to have a decree 
until plaintiff does equity and pays or offers to pay the 
amount of defendant’s claim. The trial court entered a de- 
cree for plaintiff. Defendant appeals. We affirm the judg- 
ment of the trial court. 

This case arises as a result of the following factual sit- 
uation. 

March 17, 1920, James W. Good and wife executed a note 
for $3,000 payable to C. Harris Reed, secured by real es- 
tate mortgage upon the land involved in this action. This 
mortgage was assigned by Reed on September 3, 1920, to 
the Chadron State Bank as security for a loan. The Reed 
loan was not paid to the bank and the Good note and mort- 
gage were in default. With the consent of the bank Reed 


VoL. 143] JANUARY TERM, 1943 69 


Marshall v. Casteel 


brought a foreclosure action on the Good: mortgage, the pe- 
tition being filed June 16, 1923, the defendant representing 
Reed as his attorney. The case took its way through the 
courts, including an appeal to this court, Reed v. Good, 114 
Neb. 777, 209 N. W. 619. An amended petition was filed 
April 29, 1927. Reed died and his administratrix was sub- 
stituted as a party plaintiff. The matter went to decree on 
November 7, 1927. 

Under date of October 28, 1927, defendant prepared a 
“Claim of Attorney’s Lien” reciting that as attorney for the 
plaintiff he claimed a lien “against the decree entered here- 

‘in and the title affected by the proceedings in this cause” 
for professional services in the sum of $700. This: he filed 
in court on January 4, 1928. 

January 28, 1928 the Chadron State Bank intervened, 
set up that it was the owner of the note and mortgage and 
the court entered an order that the bank was the beneficial 
plaintiff, and that the action was to proceed for its use and 
benefit. In the same decree a sale previously made was set 
aside and new sale ordered. Subsequently sale was had to 
the bank and confirmed on March 5, 1928. Defendant con- 
tinued to act as attorney for the plaintiff and delivered 
the sheriff's deed to the bank. .On January 30, 1929, the 
bank paid defendant $100. Defendant in his answer alleg- 
es that on or about April 18, 1928, a hearing was held in 
the district court, on citation of the bank seeking to have his 
claimed lien declared null and void, and that the court de- 
nied the request of the bank. Defendant testified to this 
hearing and that the court “arose from his chair * * * and 
went out and denied them the relief they asked for.” No 
record is shown of this proceeding, no order was made and 
it cannot be determined what issues were presented nor 
what action taken. The judge who heard this matter is the 
same judge who has heard this matter throughout. The 
bank failed, and on July 26, 1933, the court confirmed a sale 
to one G. Kennedy who on February 20, 1941, conveyed the 
land to the plaintiff. It was stipulated that the plaintiff 
and his predecessors in title had had possession and legal 
title of said lands since February 14, 1930. 
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Defendant bv answer alleged this general history and 
prayed that the petition be dismissed as inequitable and 
unconscionable and that he recover costs. 

On October 7, 1941, the trial court quieted title in plain- 
tiff against the claimed lien of the defendant. 

Section 7-108, Comp. St. 1929, provides: “An attorney 
has a lien for a general balance of compensation upon any 
papers of his client which have come into his possession in 
the course of his professional employment; upon money in 
his hands belonging to his client, and in the hands of the 
adverse party in an action or proceeding in which the at- 
torney was employed from the time of giving notice of the 
lien to that party.” 

Construing this statute this court has said: “Except as 
provided by statute, an attorney has no lien for services 
performed by him.” Card v. George, 140 Neb. 426, 299 
N. W. 487. 

Defendant’s position is that at the time he filed the lien 
the title to the land was in the adverse party, Good; that 
the land was used to pay the decree; that it was, therefore, 
“money in the hands of the adverse party” and subject to 
an attorney’s lien; that the title passed to the bank and its 
successors in title subject to that lien; that the statute of 
limitations does not destroy the lien but denies only a rem- 
edy; and that equity will follow the land and require the 
plaintiff to do equity as a condition of relief. Defendant 
seeks a modification of the trial court’s decree so as to re- 
quire payment of the lien as a condition to equitable relief. 

The trial court based its decision on the ground, among 
others, that the statutes do not provide for an attorney’s 
lien against real estate. 

The inception of defendant’s lien rights, if any, must be 
determined as of the date he filed his claim of lien. At that 
time the land here involved was real estate (not money), the 
title to which was in the “adverse party,” Good, subject to 
the foreclosure decree. This the defendant recognized when 
he filed his claim of lien against the decree and the “ti- 
tle affected by the proceedings.” That land never became 
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money in the hands of the adverse party. The legislature, 
clearly, did not intend that an attorney should have an at- 
torney’s lien under such circumstances. Had they so intend- 
ed it would have been a simple matter to have so stated the 
law. The court does not have the power to extend the act 
by construction beyond its plain terms, so as to give a right 
to a lien where under the statute no lien right is granted. 
The plaintiff was entitled to a decree removing the cloud 
of the claimed lien. 
The judgment of the district court is affirmed. 
AFFIRMED. 


The following opinion on motion for rehearing was filed 
November 26, 1943. Motion for rehearing denied. 


Mortgages. In a foreclosure action, where plaintiff’s attorney filed an 
attorney’s lien against the decree and the land involved, and the 
land was sold to the judgment creditor to satisfy the decree, the 
attorney secured a confirmation of the sale and delivered the 
deed to the purchaser, title to the land passed to the purchaser 
free from the lien. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

On motion for rehearing it is urged that the case of Zent- 
mire v. Bratley, 89 Neb. 158, 130 N. W. 1047, is control- 
ling in the instant case. There an attachment action was 
brought and an attorney’s lien filed in the attachment ac- 
tion. Subsequently the plaintiff dismissed the action with- 
out the consent or knowledge of his attorney. The attor- 
ney then proceeded promptly to secure a reinstatement of 
the attachment suit to the extent of his lien‘and proceeded 
to enforce his lien in the attachment action as an adverse 
party to his former client. There the attorney used the 
processes of the court to protect and enforce his lien in the 
action where the services were rendered. 

Here the attorney proceeded for his client. He secured a 
confirmation of the sale under foreclosure decree. He de- 
livered the deed to his client. Here the attorney actively 
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conducted the proceedings by which the land was sold to 
satisfy the decree upon which he claimed the lien. He at 
no time took any steps to enforce his lien in the foreclosure 
action. He does not here undertake to enforce his alleged 
lien. He merely asks that an equity court refuse to quiet 
title against the alleged lien until he is paid. 

Syllabus point number two of the original opinion is 
more comprehensive than the facts here warrant. It is 
withdrawn and the following substituted in its stead. “In 
a foreclosure action, where plaintiff’s attorney filed an at- 
torney’s lien against the decree and the land involved, and 
the land was sold to the judgment creditor to satisfy the 
decree, the attorney secured a confirmation of the sale and 
delivered the deed to the purchaser, title to the land passed 
to the purchaser free from the lien.” 

The motion for rehearing is denied. 

PAINE, J., concurring. 

I hesitate about adding anything to the opinion released 
March 26, 1948, and found ante, p. 68, 8 N. W. (2d) 690, 
and the supplemerital opinion to which this is attached, for 
the reason that these two concise opinions, with which I 
concur, written by the Chief Justice, definitely dispose of 
the matters before us in the case at bar. However, while 
the only question involved is the validity of an attorney’s 
lien, I personally believe that a little further discussion of 
the subject and a review of some of our early Nebraska de- 
cisions may prove helpful. 

In the case at bar, an action in equity was brought to 
quiet title to land in Dawes county, and to cancel and re- 
move several clouds of record from plaintiff’s title. By de- 
cree entered October 7, 1941, all defects in and clouds upon 
the title of plaintiff were forever removed, and plaintiff's 
title forever quieted against all defendants, and he was de- 
creed to be the sole owner in fee of said land. The attor- 
ney’s lien of defendant Lee Card was thus canceled and an- — 
nulled, and he was enjoined from asserting any right, title, 
or lien in and to said lands. Lee Card is the only defend- 
ant appealing therefrom. 
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In Nebraska, an attorney’s retaining lien, as provided in 
section 7-108, Comp. St. 1929, may be defined as the right 
of an attorney at law to retain possession of such docu- 
ments, money, or other property of his client coming into 
his hands by virtue of the professional relationship, until he 
has been paid for his services, or until he voluntarily sur- 
renders possession of the property, with or without pay-. 
ment. See 2 Thornton on Attorneys at Law, 970, sec. 573. 

An attorney ordinarily has no lien for fees against land 
which client acquired by reason of attorney’s services in 
foreclosure proceeding (Guthrie v. Home Building & Loan 
Co., 116 Fla. 822, 156 So. 882), in the absence of a special 
contract or agreement, unless the statute gives him right 
thereto. See Hagearty v. Ryan, 123 Conn, 372, 195 Atl. 
730; Keehn v. Keehn, 115 Ia. 467, 88 N. W. 957; Martin v. 
Harrington, 57 Miss. 208. 

There are a few states in which the statute gives an at- 
torney a lien upon land, among them Alabama, Georgia, 
Kentucky and Indiana. See Owens v. Bolt, 218 Ala. 344, 
118 So. 590; Booram v. Day, 216 Ind. 508, 25 N. E. (2d) 
329. 

By a Georgia statute, attorneys have lien upon all suits 
for the recovery of real or personal property. This not only 
covers the judgments received, but attaches to the real 
property which they have recovered. See Prudential Ins. 
Co. v. Byrd, 188 Ga. 527, 4S. E. (2d) 175. 

Under section 107 of the Kentucky statutes, it has been 
steadily held that the attorney’s lien applies to property as 
well as money, and where the suit is for land, the attorneys, 
if successful, are entitled to a reasonable fee with a lien on 
the land. See Getaz v. Eversole, 234 Ky. 164, 27 S. W. (2d) 
688. Therefore, cases cited from any state where the stat- 
utes give an attorney a lien on land are not helpful in decid- 
ing a Nebraska case. 

By the great weight of authority, an attorney, in the ab- 
sence of specific statute or a contract providing therefor, 
has no charging lien against land involved in the litigation, 
which he has recovered for his client, or the title to which 
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he has successfully defended against attack. See Annota- 
tion, 93 A. L. R. 670, supported by citations from more than 
12 states. See, also, 6 C. J. 780;70C. J. 8. 1174. 

We will now consider several cases very closely in point. 
In Enos v. Keating, 39 Wyo. 217, 275 Pac. 131, the attor- 
neys made a written contract with Enos, an Indian, that 
they should receive one-half of the moneys or land which 
they recovered, the property having been conveyed by Enos 
during his minority. The attorneys gave notice of the lien 
and brought suit. In this long opinion Justice Riner re- 
viewed many of the early cases, and stated that the contract 
did not undertake to establish a lien, it was merely an at- 
torney’s contingent fee contract, and the action, if success- 
ful, would simply have revested the title to the land in Enos, 
it would not have secured a money judgment. Therefore, 
at the time that Enos severed his connection with his coun- 
sel and dismissed the action, the contract with his attorneys 
was simply an executory agreement, which did not give his 
attorneys any legal or equitable interest in the land which 
was the cause of action. 

In a New York case, the Berkat Realty Company em- 
ployed an attorney to foreclose a bond and mortgage of 
$70,000 made by the Elkat Realty Company, defendant. Af- 
ter the action was commenced, the mortgagee became insol- 
vent, and assigned its entire interest in the bond and mort- 
gage to the Progressive Merchants’ Company, who refused 
to pay the original attorney, and substituted its own attor- 
ney. It was held that the lien of the original attorney was 
in no wise impaired by the assignment, and such lien, of 
the reasonable value of $2,000, is in full force and effect, 
and that, in the event the property is sold under judgment 
of foreclosure, the lien will carry on to the funds to the ex- 
tent indicated. Progressive Merchants’ Co. v. Elkat Realty 
Co., 244 N. Y. Supp. 17, 136 Misc. 682. 

A leading case, referred to in nearly al] text-books and en- 
cyclopedias in discussing attorneys’ liens, is Gist, Ex. v. 
Hanly, 33 Ark. 233, released in 1878. Thomas B. Hanly was 
employed as attorney by William H. Ford, a nonresident, to 
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bring suit by attachment against Thomas C. Gist on two 
notes given by Gist for $3,500 each, dated December 27, 
1859. The attorney was paid $225 retainer, and in addi- 
tion thereto was to have 8 per cent. of what he recovered. 
Suit was brought on each note, and at the same time the at- 
torney levied attachments on 1,500 acres of the defendant’s 
land. 

Motions were filed to dismiss on the ground that the notes 
were given for purchase of slaves, but before motions were 
ruled upon Gist died, and the suits were revived against his 
executor, Thomas Gist. Without the knowledge of his at- 
torney, plaintiff and the executor settled the suits, the exe- 
cutor paying $1,500, and plaintiff gave an order on his at- 
torney to deliver the notes to the executor. The attorney 
refused, and filed action in equity to enforce his liens upon 
the notes for the remainder of his fees and the costs. 

The court found for the attorney, and said that a client 
may compromise or settle a suit without the consent of the 
attorney, but in no way does it take away the lien of the at- 
torney upon the papers and securities in the case. It was 
held that the lien of the attachment inured to the benefit of 
the attorney, and the parties for that reason had not the 
right to make settlement between themselves and release 
the attachments upon the land. 

I will now consider several Nebraska cases which have 
been cited as controlling the case at bar. . 

In Rice & Gorum v. Day, 33 Neb. 204, 49 N. W. 1128, re- 
leased in 1891, Judge Maxwell said that the lien of an at- 
torney upon a judgment obtained by him to the extent of 
his reasonable fees and disbursements is paramount to any 
rights of the parties in the action, or any set-off. This case 
has been cited as though it applied to liens against real es- 
tate, but the facts are as follows: 

An examination of the original transcripts, still in our 
court, in cases Nos. 4413 and 4414 discloses that Rice & 
Gorum, plaintiffs in error, secured a judgment in the jus- 
tice court for Blue Springs precinct, Gage county, against 
George Day for rent past due on his livery stable, in the 
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sum of $100, and a writ of attachment was issued, under 
which the constable levied upon ten head of horses, one 
stallion, four buggies, a carriage, two sleighs, and other 
property, and said property was all appraised for $700, but 
it is alleged was worth $1,400; that said property was seized 
on March 21, 1889, by the constable and held until April 
18, 1889, 

Thereupon, suit was brought in county court for $700 
damages for malicious attachment and breaking up his liv- 
ery business, and verdict rendered for $1, but upon appeal 
said action was tried to a jury in the district court, and a 
verdict rendered for $110 against Rice & Gorum. Imme- 
diately upon the bringing in of said verdict, attorney Cob- 
bey, by Pemberton & Bush, his attorneys, filed an attorney’s 
lien with the clerk of the district court for $100, and after 
trial the court finds that the attorneys are entitled to a lien 
on the judgment in the amount of their attorneys’ lien of 
$100. 

This case settled the question that the lien of an attorney 
for his reasonable fees and disbursements for obtaining a 
judgment for his client is paramount to any rights of the 
parties, or to any set-off, but it does not shed any light on 
whether an attorney’s lien can attach against land. 

In the case of Cones v. Brooks, 60 Neb. 698, 84 N. W. 85, 
Judge Sullivan said that the attorney’s lien depends upon 
possession, and attaches only to papers, books, documents, 
or money in the hands of the attorney, and it is effective 
without notice to any one; also that an attorney has a 
charging or specific lien upon money in the hands of the ad- 
verse party to an action or proceeding. Such lien is not 
perfected until notice has been given to the party in pos- 
session of the fund, and any notice that the claim is made 
and that it will be asserted is sufficient. 

This attorney’s lien law (Comp. St. 1929, sec. 7-108) has 
not been changed since it first appeared in chapter 3, p. 15, 
sec. 8, Rev. St. 1866, and is simply declaratory of the com- 
mon law. Primarily it simply amounts to a mere right to 
retain possession of the papers and documents as against 
the client until the attorney’s fee is fully paid. 
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It is argued that if we affirm the case at bar, which we 
have done, then the opinion of Zentmire v. Brailey, 89 Neb. 
158, 180 N. W. 1047, must be set aside. Therefore, I have 
examined the original transcript in that case, which dis- 
closes that Frank Stanley employed D. O. Dwyer, an attor- 
ney of Plattsmouth, to sue John P. Dodson, a resident of 
Illinois, for $1,760, commission in real estate sale, and at 
the time the petition was filed a portion of two lots in South 
Omaha belonging to Dodson was attached, and thereafter, 
on October 12, 1908, Dwyer filed an attorney’s lien in said 
attachment suit for $500. Thereafter, and on October 27, 
1908, the plaintiff and defendant privately settled the cause 
of action, and plaintiff dismissed the action and discharged 
the lien of his attorney, all without knowledge of attorney 
Dwyer, who was that day in another town, taking deposi- 
tions for this same client. Defendant immediately deeded 
these lots, now supposedly freed from the lien, to W. P. 
Zentmire, his father-in-law. 

Three days thereafter attorney Dwyer learned these facts, 
and intervened in said cause, and showed that such order of 
dismissal was procured from District Judge Sutton, with- 
out informing him of the fact that the attorney’s lien filed 
in said cause was unsatisfied, and that said court was there- 
by misled and imposed upon in permitting such dismissal 
to be entered. Whereupon, the court conditionally set aside 
such dismissal and entered an order that the defendant Dod- 
son should show cause why the order of dismissal should 
not be permanently set aside, and held that the transfer of 
said property was made without the knowledge of, and sub- 
ject to, the lien of attorney Dwyer and his right to the 
attached property as security for the payment of the said 
lien. 

Thereafter, the dismissal of the case was vacated only to 
the extent of the attorney’s lien, and a judgment entered 
thereon for $500, and a decree of foreclosure ordered on 
this lien against the attached real estate. The action for 
injunction was then brought by Zentmire against Sheriff 
Brailey and Attorney Dwyer to prevent the sale of the prop- 
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erty. It was held in this case that “An attorney’s lien in 
due form, when filed in a pending action, binds realty pre- 
viously attached therein to satisfy the client’s claim.” 

It is quite clear that Judge Rose in this opinion held that 
the attorney’s lien was enforceable against the attached 
land, not because it was a lien on the land, but because it 
was a lien on the attachment, and only because of that fact, 
and in that particular case, it was in effect a lien on the 
land, for while the attached property was not a judgment, 
it was a lien obtained through court process. 

It cannot be contended that Judge Rose’s opinion holds 
that an attorney’s lien would in all cases attach to land as 
such, because the opinion, when carefully analyzed, does not 
go beyond the point of holding that the attorney’s lien fol- 
lows the attachment. 

A very late case on attorney’s lien is that of Spethman v. 
Hofeldt, 141 Neb. 88, 2 N. W. (2d) 620. Hannah Hofeldt, 
about 80 years of age, had signed a contract for attorney’s 
services, providing that he should receive 25 per cent. of all 
property and money received by her. She was entitled to 
$720 a year interest, payable on an $18,000 mortgage owned 
by her children. The son failing to pay the interest due on 
the mortgage, it was necessary to bring foreclosure. Her 
interest in the mortgage was of the value of about $5,750, 
but she was induced, in the absence of her attorney, to set- 
tle her claim with a banker, who was seeking control of the 
property, for $900. Her attorney would not accept 25 per 
cent. of that small an amount, and intervened in the fore- 
closure suit. This court held that, because of the terms of 
the written contract of employment, the attorney’s lien was 
a lien against the share and interest of the widow in the 
foreclosure action, and that “A party adverse to attorney’s 
client cannot, after an attorney’s lien has attached, destroy 
it by a voluntary settlement made without the knowledge 
of such attorney.” An attorney’s lien based upon a writ- 
ten contract of employment binds all who have knowledge 
thereof. 
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We will next consider the case of Card v. George, 140 
Neb. 426, 299 N. W. 487, in which Lee Card, an attorney cf 
Chadron, performed legal services for several years for 
Margaret E. Kurt, and on May 16, 1938, he executed an af- 
fidavit for attorney’s lien for his unpaid fees, in which he 
claimed an attorney’s lien upon all the real estate owned by 
his client. Six days before her death on June 25, 1938, Mar- 
garet E. Kurt conveyed all her rea] estate to her daugh- 
ter, Anna George, by warranty deed. No estate was left 
for administration. Attorney Card sought to set aside the 
transfer as fraudulent, and to impose his lien on the real 
estate and, if the amount found due was not paid, to have 
the land sold to satisfy the attorney’s lien. 

The district court denied relief on this attorney’s lien, 
and this court affirmed that judgment on the ground that - 
the statute, section 7-108, does not give an attorney a lien 
upon any real estate belonging to his client, and the claim 
of an attorney’s lien was a nullity. 

“Where a judgment is a lien upon real estate, and this is 
about to be sold under execution, an attorney‘s lien upon 
the judgment will not be protected by a stay of a sale under 
the execution, but the sheriff may be stayed from paying 
the proceeds of sale to the plaintiff or his assignee under the 
execution until the amount of the attorney’s compensation 
can be ascertained.” 1 Jones, Liens (8d ed.) 242, sec, 232. 
See 5 Am. Jur. 407, sec. 242. 

I find in one case that another court pointed out to a dil- 
igent attorney the means of protecting himself in case of 
the purchase of the property by the client, i. e., by an ap- 
peal to the court to withhold its confirmation of the sale 
and approval of the deed, or to direct a resale of the prop- 
erty unless the attorney’s fees are provided for. See Prich- 
ard v. Fulmer, 22 N. M. 134, 159 Pac. 39, 2 A. L. R. 474. 

In the case at bar, the attorney’s lien was filed against 
the decree of foreclosure and the title effected thereby, and 
defendant now claims that his attorney’s lien attached to 
the land itself after it was sold to his own client to satisfy 
the decree; in other words, that his attorney’s lien filed 
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against the decree detached itself from the decree and at- 
tached itself to the land sold to satisfy the decree. The 
question is, can an attorney’s lien thus follow land after it 
is sold under the decree? It cannot, because no one can 
anticipate the difficulties and confusion that would result 
from such a decision. Every tract of land which had once 
been in litigation would lose some of its marketable value 
because of a very legitimate apprehension that there might 
be some latent lien against it in favor of an attorney. 


IpA MAE YOST, APPELLEE, Vv. ARTHUR H. YOST, APPELLANT. 
8N. W. (2d) 686 


FILep MARcH 26, 1948, No. 31547, 


1. Divorce. A divorce from bed and board is in the nature of a 
conditional decree, leaving the status of the parties unchanged 
in many respects, but relieving both parties from all obligations 
and rights as to cohabitation, while the amount of support there- 
after is fixed by the decree. 

This court will not require a party in a divorce action, 

who has prayed for a divorce from bed and board only, to accept 

an absolute divorce when she does not request such a decree, 
where the other party is not entitled to relief. 


APPEAL from the district court for Lancaster county: 
JOHN L. POLK, JUDGE. Affirmed as modified. 


C. Russell Mattson and Perry, Van Pelt & Marti, for ap- 
pellant. 


Field, Ricketts & Ricketts, contra. 


Heard before PAINE, CARTER, MESSMORE, YEAGER, CHAP- 
PELL and WENKE, JJ. 


PAINE, J. 

A limited divorce from bed and board granted plaintiff, 
with support and alimony. Defendant appeals. ° 

In the amended petition filed in this action, the plaintiff 
‘alleged that the parties were married September 9, 1916, 
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at Harvard, Nebraska, and since 1917 have resided in Lin- 
coln, Nebraska; that the children born to said marriage are 
Arthur H. Yost, Jr., born October 24, 1917, and Gloria Yost, 
born April 1, 1927. The defendant is charged with extreme 
cruelty, and also that he is addicted to the excessive use of 
intoxicating liquor, which cruelty has destroyed plaintiff's 
happiness, injured her health, and made it impossible for 
the parties to live together as husband and wife, and plain- 
tiff prays that she may. be divorced from the bed and board 
of the defendant, and that she be awarded custody of the 
minor daughter, Gloria, and the use of the family home and 
personal property therein contained, located at 2900 Strat- 
ford avenue in Lincoln, together with the use of one auto- 
mobile, with permanent alimony, attorney’s fees, and child 
support, as may be just and equitable. 

In his amended answer and cross-petition, defendant ad- 
mits the marriage and the birth of the children, and denies 
the other allegations in said amended petition contained, 
and by way of cross-petition charges that the plaintiff has 
been guilty of extreme cruelty towards the defendant, which 
has destroyed the objects of matrimony and made further 
marital relations between the parties impossible, and the 
defendant in his cross-petition prayed for an absolute di- 
vorce. 

In regard to the matter of alimony, the amended petition 
set out that the defendant was the president of the J. H. 
Yost Lumber Company, and has an interest in his father’s 
estate, and alleges that his income is in excess of $1,000 
a month. Plaintiff further alleges that it would require 
$450 a month for the support and maintenance of herself 
and daughter. 

At the trial of the case the plaintiff called many witness- 
es to prove acts of cruelty not alleged in the amended peti- 
tion, and ample evidence of much drinking of intoxicants 
on the part of defendant. 

In the findings and decree the district court set out at 
length evidence relating to these matters, and found that 
the allegations ‘of the plaintiffs amended petition were sup- 
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ported by the evidence, and awarded to the plaintiff a lim- 
ited divorce from bed and board, with separate mainte- 
nance and the custody and control of the minor daughter, 
Gloria. 

The court found that the fair and reasonable value of 
the defendant’s estate could be conservatively placed at the 
sum of $250,000, and awarded to the plaintiff the sum of 
$300 a month for her maintenance, and further sum of $25 
a month for the care and support of the minor daughter, 
and that said sum of $325 should be paid to the clerk of the 
district court for Lancaster county on the first day of each 
and every month, beginning June 1, 1942, and continuing 
until further order of the court. 

It was further ordered that, in addition thereto, the de- 
fendant should pay all of the expenses of educating the mi- 
nor daughter, including tuition, school supplies, transpor- 
tation, board and room, with the expense incurred in mem- 
bership in sororities or other school organizations, and in 
addition should pay the reasonable expense of vacations of 
said minor daughter. 

The decree further provided that the plaintiff should 
have the exclusive use and possession of the family home, 
with all furnishings and equipment contained therein, lo- 
cated at 2900 Stratford avenue in Lincoln, and that the de- 
fendant should pay all upkeep thereof, such as repairs, 
heating expenses, and taxes thereon, and that the plaintiff 
should have the use of one of the family automobiles, to wit, 
a Buick sedan, but that the plaintiff should individually be 
required to pay for the repairs, expenses and operation 
thereof. The decree taxes the costs to the defendant, in- 
cluding an attorneys’ fee of $2,000 to the plaintiff’s attor- 
neys. 

The defendant for a reversal relies upon the following 
assignments of errors: (1) In granting a divorce from 
bed and board and in not granting an absolute divorce; (2) 
in the court’s finding as to the total value of defendant’s 
estate; (3) in fixing the amount of the separate mainte- 
nance of the plaintiff; (4) in not placing a limit upon the 
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sum expended by plaintiff for the education of the minor 
daughter and for vacation expenses for the minor daugh- 
ter, all of which under the decree, without limitation as to 
amount, is charged to and ordered paid by the defendant; 
(5) in granting the exclusive use of the family home at 
2900 Stratford avenue to plaintiff; (6) in assessing attor- 
neys’ fees in the sum of $2,000 in favor of plaintiff. 

We will first consider the alleged error of the trial court 
in granting a limited divorce instead of an absolute divorce, 

A divorce from bed and board may be decreed for the 
cause of extreme cruelty, as provided in section 42-302, 
Comp. St. 1929. It is argued by the defendant that the 
court erred in this respect because, while great discretion 
is lodged in the trial court in determining whether to grant 
an absolute decree of divorce or a divorce from bed and 
board, yet it is argued that the policy of the law is that ab- 
solute divorces are to be preferred. 

We realize that in Phillips v. Phillips, 185 Neb. 318, 281 
N. W. 22, the court denied the wife a decree of separate 
maintenance and dismissed her petition and granted the 
husband an absolute decree of divorce, but in this case the 
husband had a ground for divorce, because the wife drank 
to excess at home and elsewhere, causing him great humil- 
iation. 

In the case of Sutherland v. Sutherland, 182 Neb, 558, 
272 N. W. 549, the wife first received a decree for separate 
maintenance, but in a second trial the husband was granted 
an absolute divorce. It was held that the first decree of the 
wife did not preclude the husband from seeking a divorce 
at a subsequent term. 

In McKnight v. McKnight, 5 Neb. (Unof.) 260, 98 N. W. 
62, there is a thorough discussion of this matter, and the 
trial court had granted only a divorce from bed and board, 
and had denied the wife an absolute divorce, for which she 
had prayed, but on appeal it was modified in this court for 
excellent reasons, and an absolute divorce was granted to 
her. 

The ecclesiastical courts possessed only authority to de- 
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cree a divorce a mensa et thoro for adultery or cruelty, and 
in an early day in England only parliament could grant an 
absolute divorce. 

In those states giving the court authority to grant either 
form of divorce, it appears to be the rule that, to grant an 
absolute divorce, the party seeking same must be innocent 
of any misconduct, while in other cases only a divorce from 
bed and board is granted. Conant v. Conant, 10 Cal. 249, 
70 Am, Dec. 717. 

This divorce from bed and board is in the nature of a 
limited or conditiona] decree, leaving the status of the par- 
ties unchanged in many respects, but relieving both parties 
from all obligations and rights as to cohabitation, while the 
support and maintenance in effect thereafter are fixed in 
the decree. 

A wife under a divorce from bed and board is free to 
have a separate domicile from her husband, as her domi- 
cile does not follow his when he moves. See Tiernan v. 
Tiernan, 112 Neb. 707, 201 N. W. 145; Atkeson v. Sover- 
eign Camp, W. O. W., 90 Okla. 154, 216 Pac. 467, 32 A. L.R, 
1108; Estate of Kehl, 215 Wis. 353, 254 N. W. 639; Dixon 
v, Dizon, 107 Misc. 666, 177 N. Y. Supp. 63; 27 C. J. S. 785, 
sec. 160; 95 A. L. R. 234, Ann.; 17 Am, Jur. 164, sec. 26; 
McClintock v. McClintock, 147 Ky. 409, 144 S. W. 68, 39 
L. R. A. n. s. 1127, 

It is ordinarily true that one who is entitled to a divorce: 
on the ground of cruelty prays for an absolute divorce, but 
the Nebraska statute above cited is clear that the injured 
party may ask for a limited divorce from bed and board 
only, and if adequate proof is made by the evidence to grant 
such relief it is not the province of the court to dictate 
what relief shall be granted. In the case at bar the plain- 
tiff desires simply a divorce from bed and board, which the 
trial court granted. In some cases it has appeared that an 
absolute divorce was not asked for on religious grounds, but 
that does not enter into the facts in the case at bar. If in 
this instant case, as in some others, each party had proved 
grounds for divorce, the trial court might choose which 
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prayer to grant, but in the case at bar, while the defendant 
asked for an absolute divorce, he failed to offer evidence 
which justifies the granting of a divorce to him. 

In the case of Stocker v. Stocker, 112 Neb. 201, 199 N. W. 
23, plaintiff sued for divorce, but defendant on her cross- 
petition was granted only separate maintenance, as prayed. 
This court held that the plaintiff had no right to insist that 
his wife receive an absolute divorce, “nor will this court 
impose upon the defendant the necessity of submitting to 
the severance of the marital] relation when she does not ask 
for such relief.” 

The defendant attacks the amount allowed for separate 
maintenance allowed to the wife, which was a proper 
amount, and complains of the unlimited allowance for edu- 
cation and vacation expenses allowed the minor daughter. 
However, the decree provides for a definite payment of but 
$25 a month for the daughter, Gloria. In his testimony the 
defendant said that Gloria was a very obedient child, and 
indicated a father’s love for her, and that he is carrying a 
$15,000 insurance policy on his life in favor of his daugh- 
ter, Gloria, all of which implies his willingness to give her 
an education, including vacation trips. The record and de- 
cree are both silent as to the cost of these items. This 
court makes no specific award for such education and vaca- 
tion trips of the daughter, Gloria, and directs that, in case 
of disagreement of the parties as to the amounts to be ex- 
pended on these items, jurisdiction be retained by the dis- 
trict court to determine the amount thereof, when and if 
the occasion demands. 

There is a strong argument made that there will be a 
continuing discord between the parties over the upkeep of 
the home at 2900 Stratford avenue in Lincoln. This home 
should be maintained for the minor daughter as well as for 
the wife, and the decree requires the defendant to meet cer- 
tain expenses thereof. However, in the opinion of this 
court, it will avoid constant annoyance if a definite amount 
is fixed, as far as possible, which the defendant is required 
to pay to maintain this home. We therefore direct that the 
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defendant shall pay the real estate taxes and the fire and 
tornado insurance; that in addition thereto he shall pay 
reasonable repairs, and heating expense in a sum not to ex- 
ceed $275 a year, which defendant testified was the aver- 
age cost of those two items. The other expense of the house 
should be paid by the plaintiff out of her allowance of $300 
a month. 

It is charged that the attorneys’ fee of $2,000 allowed in 
the district court is greatly excessive. We notice in the rec- 
ord in this case that certain preliminary orders for tem- 
porary support were required, and the trial itself lasted 
four days, a number of depositions had been taken, and 
many consultations were held between the plaintiff and her 
attorneys, the kind of evidence produced showing that it 
required patient investigation and time in securing the wit- 
nesses to testify to the facts. 

The plaintiff’s brief lists assets of the defendant as fol- 
lows: Real estate, $40,000; bonds, $23,150; stocks, $124,- 
320; the defendant’s interest in his father’s estate, $157,- 
915.37; and other personal property, and cash surrender 
value of insurance, making total assets of $360,579.42, less 
total liabilities of $58,618.74, or a net worth of $301,960.68, 
which amounts are not all admitted by the defendant. 

Considering the amount of property involved, the inves- 
tigations and preparation necessary for the trial, as well 
as the length of the trial, it is our opinion that the fee of 
$2,000 allowed by the trial court was proper, and to that 
we add a fee of $750 for plaintiff’s attorneys in this court. 
The decree of the district court appears to be right and 
just under all the evidence, and no good reason appears for 
changing it, except as modified for the upkeep of the house. 
It therefore follows that it should be, and hereby is, af- 
firmed as modified. 

AFFIRMED AS MODIFIED. 
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1. Appeal. A trial court is vested with wide discretion in disposing 
of an application for a continuance filed on the eve of trial, and 
a refusal to grant such continuance will not constitute reversible 
error unless there has been an abuse of sound legal discretion. 

2. Sales. Where the party rescinding a contract would be entitled 
to retain the money or property received, either by virtue of an 
original liability if the contract’ be rescinded, or under the con- 
tract itself if rescission be refused, no tender or offer of res- 
toration is required. 

If the restoration consists of money, the amount of 
which can be credited in partial cancelation of the injured par- 
ty’s claim, a failure to restore will not preclude a suit to recover 
the consideration paid. : 

4. Fraud. Representations of positive facts pertaining to the quality 
of the thing sold and relied upon by the purchaser, which are 
calculated to mislead and deceive, do not constitute sales talk, 
puffing, or mere opinion, and, if proved false, they ordinarily 

_ constitute actionable fraud. 

5. Corporations. In fixing the value of the assets of a corporation 
for the purpose of determining the worth of its capital stock it is 
the reasonable market value of such assets, and not a speculative 
actual value, that is material to the issue. 

6. Our former opinion, Aron v. Mid-Continent Co., 141 Neb. 806, 
4 N. W. (2d) 884, reversing the judgment of the district court, 
is hereby vacated and, the record being free from prejudicial er- 
ror, the judgment is affirmed. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Opinion on motion for 
rehearing of case reported in 141 Neb, 806. Former judg- 
ment of reversal vacated and judgment of district court 
affirmed. 


Littrell & Patz, for appellant. 
Tra D. Beynon and J. R, Dudgeon, contra. 


Frank D. Eager, amicus curte. 
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Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J. 

This is an action at law to recover the purchase price of 
certain corporate stock after a rescission of the contract of 
purchase because of fraud. The verdict was for the plain- 
tiff in the amount of $3,728.50. Defendant appeals from 
the judgment entered, 

The record shows that on or about May 11, 1987, plain- 
tiff purchased 300 shares of the capital stock of the Mid- 
Continent Company for the amount of $3,000. Plaintiff 
urges that he was induced to purchase the stock because of 
the representations made to him, which proved to be false. 
Plaintiff claims that the Mid-Continent Company, through 
its agents, represented that the Mid-Continent Company 
was a good, sound, substantial company, that its stock had 
a par value of $10 a share and an actual value of $12.50 a 
share, that the stock of the company was earning in excess 
of 10 per cent. per annum, that the company maintained a 
reserve by means of which plaintiff’s stock would be repur- 
chased whenever he desired to sell, that all the expenses of 
the company did not exceed 5 per cent. of the company’s 
income, that the expense of the company for each year was 
restricted to three-fourths of one per cent. of its total in- 
vested capital, and that the company was managed by sub- 
stantial, financially responsible businessmen of long expe- 
rience in the oil business. Plaintiff testified that he discov- 
ered the falsity of the foregoing representations on or af- 
ter September 21, 1939, and on January 6, 1940, he made 
formal tender of the shares of stock purchased and one div- 
idend check in the amount of $15. 

The defendant Mid-Continent Company denied generally 
that plaintiff had been defrauded and that any fraud, if 
any, committed by its officers or salesmen, was chargeable 
to it. The evidence is sufficient to sustain the verdict of the 
jury. There is evidence that the repesentations were made, 
that they were relied upon, that they were false and that 
they resulted in damage to the plaintiff. 
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The case is very similar to Vavricka v. Mid-Continent 
Co., p. 94, post, 8 N. W. (2d) 674. The stock involved in 
each of these cases was purchased at approximately the 
same time. The condition of the defendant company, as 
shown by the records in the two cases, was the same when 
the purchases were made by the plaintiffs in each case. 
Without reciting the evidence here we find that it was suf- 
ficient to sustain the finding of the jury that the stock, 
when purchased by plaintiff, was impaired to such an ex- 
tent as to reduce its worth materially below its par value. 
The evidence also sustains the finding that the company 
was not earning 10 per cent. and that the dividends paid in 
that amount consisted partly of capital assets. It is fur- 
ther shown that no reserve for the repurchase of stock was 
ever set up. It is likewise shown that the expenses of the 
company were not in fact limited to 5 per cent. of the in- 
come from the royalties owned by the company, salaries 
and additional expenses having been shown to have been 
paid under the guise of profits to the Royalty Purchasing 
Company, or George C. Vance, when they purchased and 
resold oil royalties to the Mid-Continent Company at a 
marked up price. It was also established that the corpo- 
ration was not managed by substantial, financially respon- 
sible businessmen of long experience in the oil business. 
The evidence from which the jury could properly find that 
the representations were false is set out in Vavricka v. © 
Mid-Continent Co., supra, and will be incorporated here by 
reference only. 

Defendant complains of the trial court’s action in refus- 
ing to grant a continuance of the case because of the ab- 
sence of J. F. Sanmann and Elva E. Erskine, codefendants 
with the Mid-Continent Company who were subsequently 
dismissed from the case. The record shows that defend- 
ant’s counsel relied upon the fact that these two witness- 
es would be present because they were parties defendant. 
There iis evidence, however, that defendant’s attorney had 
been advised previously by counsel for the two absent wit- 
nesses that it was uncertain if they would be present. The 
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record shows that the diligence required by the law, under 
such circumstances, was not had by the defendant. We 
think the record is in such a condition that it was within 
the sound discretion of the trial court to decide this ques- 
tion. The rule is correctly stated in Smith v. State, 109 
Neb. 579, 191 N. W. 687, wherein the court said: “Wide 
discretion is vested in the trial court on application for 
continuance filed on the eve of trial. No reversal should be 
had in this court for the refusal of a trial court to grant a 
continuance upon application of a defendant, unless there 
has been an abuse of sound legal discretion on its part.” 
The evidence was such that no abuse of discretion on the 
part of the trial court is shown. 

Defendant alleges that the tender made by plaintiff on 
January 6, 1940, was insufficient. The record shows that 
on that date plaintiff tendered back the 300 shares of stock 
and a $15 dividend check, while retaining $565 previously 
received as dividends on the stock. This identical question 
was decided in Vavricka v,. Mid-Continent Co., supra, 
wherein we said: 

“Consequently, even though the general rule is that a 
person rescinding a contract for fraud is required to re- 
.Store whatever has been received under the contract in the 
way of money, property or other consideration as a condi- 
tion precedent to an action at law for the recovery of the 
purchase price, yet, in order to effect justice between the 
parties, the following exception, among others, has become 
a part of the law of rescission in this state: Where the 
party rescinding would be entitled to retain the money or 
property received, either by virtue of an original liability 
if the contract be rescinded, or under the contract itself if 
rescission be refused, no tender or offer of restoration is 
required. If, then, the thing to be restored consists of 
money, the amount of which can be credited in partial can- 
celation of the injured party’s claim, a failure to restore 
will not preclude a suit to recover the consideration paid.” 

We think the tender made on January 6, 1940, comes 
squarely within the foregoing rule and that the trial court 
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properly ruled that it constituted a sufficient offer of res- 
toration upon the rescission of the contract to permit a 
suit at law for the recovery of the purchase price. 

The defendant Mid-Continent Company urges that the 
trial court erred in not ruling as a matter of law that the 
company is not chargeable with the knowledge nor bound 
by the acts of its officers committed in furtherance of a 
fraudulent scheme for private profit. This question was 
considered and determined in Vavricka v, Mid-Continent 
Co., supra, upon a similar set of facts. The court said: 

“Where an authorized agent of a corporation engaged in 
selling the stock of a corporation induces a person to pur- 
chase such stock by fraudulent representations or conceal- 
ments, the person defrauded will ordinarily be entitled to 
a rescission of the contract in the same manner and to the 
same extent as between two natural persons. 

“While actionable fraud may not be predicated upon sales 
talk, puffing, or the expression of a mere opinion as to value 
honestly made under circumstances that do not give anoth- 
er the right to rely thereon, representations of positive 
facts pertaining to the quality of the thing sold and relied 
upon by the purchaser, which are calculated to mislead and 
deceive, if proved false, constitute actionable fraud.” 

The stock involved in this action was sold to plaintiff by 
one John E. Craig. That he was the agent of the Mid-Con- 
tinent Company is amply borne out by the record. He was 
formally appointed such agent by the Mid-Continent Com- 
pany, such appointment appearing in the record as a part 
of exhibit No. 18. It is urged, however, that Craig was 
without authority to bind the Mid-Continent Company be- 
cause of limitations upon his authority contained in the 
prospectus delivered to the plaintiff by Craig. It is shown 
by the evidence that certain representations contained in 
the prospectus did not constitute the true facts. To this 
was added the representations of the agent as an inducing 
factor. To give the financial status and method of opera- 
_ tion of the company was necessarily incumbent on the sales- 
man if he was to make a sale. This was strictly in the line 
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of his duties and the company is responsible for any such 
positive misrepresentation of fact. Upon the authority of 
Vavricka v. Mid-Continent Co., supra, we hold that the 
jury could properly find that Craig was acting within the 
scope of his authority when he made the representations 
to the plaintiff as to the financial status and method of op- 
eration of the Mid-Continent Company. 

Complaint is made of the action of the trial court in re- 
fusing to permit one Ellinghausen, an expert witness, to 
testify to the “actual value” of the royalties owned by the 
Mid-Continent Company on or about the date plaintiff pur- 
chased his stock. The offer of proof shows that defendant 
was tendering the evidence of this witness to show that al- 
though the market value was from $115,000 to $125,000, 
the actual value, based on geological estimates as to the 
quantity of oil remaining in the ground evidenced by the 
royalties owned by the Mid-Continent Company and an esti- 
mated market value when and if taken therefrom, amount- 
ed to $210,000 to $225,000. We think the trial court prop- 
erly limited the testimony to the reasonable market value 
of the royalties at the time the fraudulent representations 
were made and the stock sold to plaintiff. Defendant con- 
tends, however, that this proof tends to support the truth 
of the representations made by Craig to the plaintiff. 
Whatever may have been the basis for the representations 
as to the value of the stock by defendant’s agent, the rep- 

_resentations contained no mention of any special basis for 
the value placed upon the stock. Even if the representa- 
tions were made upon a factual basis, they were calculated 
to mislead and deceive the plaintiff, who would naturally 
give the language used its plain and ordinary meaning. 
The trial court ruled correctly in excluding the proffered 
evidence. 

Defendant complains of the refusal of the trial court to 
permit the history of the defendant company, subsequent 
to its abandonment by Vance, Sanmann, Foster, Erskine 
and Fair, to be shown. This evidence was offered for the 
bearing that it has upon the value of the stock. The offer 
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of proof does not indicate that it would even tend to estab- 
lish that the stock had a value equal to the amount it was 
represented to plaintiff to be worth at the time he pur- 
chased it. If the stock was worth $3,000, there would be 
no occasion for a lawsuit. If it was not worth that amount 
it was not as represented. We think the evidence had lit- 
tle if any bearing upon the issues of the case. It would 
seem that evidence of a receivership proceeding and the 
‘replacement of its officers in toto would tend to discredit 
rather than enhance the value of the stock. We fail to see 
where the defendant company has been prejudiced by the 
action of the trial court in excluding the evidence offered. 

It is urged that the evidence does not satisfactorily show 
that plaintiff relied upon the representations made or that 
they resulted in damage to the plaintiff. The situation in 
that respect in this case is identical with that in Vavricka 
v. Mid-Continent Co., supra, and is governed by the same 
result,—that the evidence was sufficient to sustain the ver- 
dict of the jury to the contrary. 

Complaint is made as to the correctness of the instruc- 
tions and of the court’s refusal to give certain instructions 
tendered by the defendant company. We have examined 
all the alleged errors pertaining to the instructions and 
have concluded that they fairly presented all of the issues 
to the jury. 

We have decided after a further consideration of the case 
that we were in error in our former opinion, Aron v. Mid- 
Continent Co., 141 Neb. 806, 4 N. W. (2d) 884. The for- 
mer opinion is therefore vacated, and the judgment entered 
by the trial court is found to be correct. 

AFFIRMED. 

Rose and Eberly, JJ., not participating. 
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Sales. Ordinarily a person rescinding a contract for fraud is 
required to restore whatever has been received under the con- 
tract in the way of money, property or other consideration as a 
condition precedent to an action at law for the recovery of the 
purchase price. 

There are, however, exceptions to the foregoing rule, 
one of which is: Where the party rescinding would be entitled 
to retain the money or property received, either by virtue of an 
original liability if the contract be rescinded, or under the con- 
tract itself if rescission be refused, no tender or offer of restora- 
tion is required. 

It the restoration consists of money, the amount of 
which can be credited in partial cancelation of the injured par- 
ty’s claim, a failure to restore will not preclude a suit to recover 
the consideration paid. 

Corporations. Where an authorized agent of a corporation en- 
gaged in selling the stock of the corporation induces a person to 
purchase such stock by fraudulent representations or conceal- 
ments, the person defrauded will ordinarily be entitled to a re- 
scission of the contract in the same manner and to the same ex- 
tent as between two natural persons. 

Fraud. While actionable fraud may not be predicated upon sales 
talk, puffing, or the expression of a mere opinion as to value hon- 
estly made under circumstances that do not give another the 
right to rely thereon, representations of positive facts pertaining 
to the quality of the thing sold and relied upon by the purchaser, 
which are calculated to mislead and deceive, if proved false, con- 
stitute actionable fraud. 

Evidence examined and held to be sufficient to sustain 
plaintiff’s right to rescind his contract for the purchase of cor- 
porate stock because of fraud and to recover judgment for the 
purchase price. 


APPEAL from the district court for Lancaster county: 


FREDERICK EB. SHEPHERD, JUDGE. Affirmed. 


Littrell & Patz and Frank D. Eager, for appellant. 


Ira D. Beynon, contra. 
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CARTER, MESSMORE and YEAGER, JJ. 


CARTER, J. 

This is an action at law to rescind a contract for the pur- 
chase of corporate stock because of fraud and to recover 
the purchase price. The jury returned a verdict for $1,- 
527.60, for which amount judgment was entered. The de- 
fendant Mid-Continent Company appeals. 

On May 5, 1937, plaintiff purchased 120 shares of the 
capita] stock of the defendant company for $1,200. On Jan- 
uary 6, 1940, he demanded the return of the purchase price 
immediately after he claims to have discovered that the sale 
of the stock to him had been fraudulently made. The de- 
fendant first contends that the tender of plaintiff’s stock 
certificate and a dividend check for $6, while retaining $226 
received as dividends, was insufficient to support an action 
for the purchase price. 

The general rule is that a party who seeks to rescind a 
contract must return, or offer to return, the property ac- 
quired by the contract within a reasonable time. The pur- 
pose of the rule is to prevent enrichment by the rescinding 
party at the expense of the other party to the contract. 
There are, however, exceptions to the rule. For instance, 
“one who attempts to rescind a transaction on the ground 
of fraud, mistake, or otherwise, is not bound to restore that 
which he has received by virtue thereof, when, in any event, 
he is entitled to retain it as indisputably his own whatever 
may be the fate of his effort to rescind the transaction.” 
5 Williston, Contracts (Rev. ed.) sec. 1530. 

An authoritative text states the rule as follows: ‘A fail- 
ure to return or offer to return performance received in ac- 
cordance with the rule stated in subsection (1) does not 
preclude avoidance if the performance * * * (c) is merely 
money paid, the amount of which can be credited in partial 
cancelation of the injured party’s claim * * * .” Restate- 
ment, Contracts, sec. 480. We think the rule in this state 
is in accord with this. The development of the exceptions 
to the general rule in this state will be found by an exami- 
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nation of the following cases: Symns & Co. v. Benner, 31 
Neb. 593, 48 N. W. 472; Phenix Iron Works Co, v. Mc- 
Evony, 47 Neb. 228, 66 N. W. 290; Collins v. Hughes & 
Riddle, 134 Neb. 380, 278 N. W. 888. In the last case cited 
the court said: ‘Nor can defendants’ contention in this 
case that plaintiff may not sustain his action until he has 
tendered back the $15 he received be conceded. It appears 
that ‘An exception to the rule requiring the restoration of 
the consideration as a condition precedent to rescission 
exists in those cases in which the party rescinding would 
be entitled to retain the money or property received, even 
though the compromise be set aside, or where the payment’ 
was a gratuity or related to a part of the cause of action. 
An offer to return is also unnecessary if the judgment asked 
for will accomplish that result, or where plaintiff is not 
suing to rescind the new agreement, but his action is on 
his original demand.’ 12 C. J. 356.” While it is true that 
some of our earlier cases adopted more strict rules in re- 
quiring restoration as a condition precedent to the bring- 
ing of an action for the purchase price after a rescission of 
the contract for fraud, the tendency has been toward a less 
stringent rule in the furtherance of justice between the par- 
ties. This has resulted in several well-established excep- 
tions, including the one which we have applied to the case 
at bar. The exception to the general rule here invoked has 
been generally adopted as is evidenced by the following cas- 
es: Beverly v. Richards, 255 Mich. 508, 288 N. W. 270; 
Keefe v. Jefferson, 151 Minn, 368, 186 N. W. 789; Damerel 
v. North American Bond & Mtg. Co., 1383 Cal. App. 290, 24 
Pac. (2d) 287; Kyser v. Southern Bldg. & Loan Ass’n, 224 
Ala. 678, 141 So. 648. For a concise statement of the dif- 
ference between rescission in equity and law, see Corse & 
Co. v. Minnesota Grain Co., 94 Minn. 331, 102 N. W. 728. 
Consequently, even though the general rule is that a per- 
son rescinding a contract for fraud is required to restore 
whatever has been received under the contract in the way 
of money, property or other consideration as a condition 
precedent to an action at law for the recovery of the pur- 


VoL, 143] JANUARY TERM, 1943 97 


Vavricka v. Mid-Continent Co. 


chase price, yet, in order to effect justice between the par- 
ties, the following exception, among others, has become a 
part. of the law of rescission in this state: Where the par- 
ty rescinding would be entitled to retain the money or prop- 
erty received, either by virtue of an original liability if the 
contract be rescinded, or under the contract itself if re- 
scission be refused, no tender or offer of restoration is re- 
quired. If, then, the thing to be restored consists of mon- 
ey, the amount of which can be credited in partial cancela- 
tion of the injured party’s claim, a failure to restore will 
not preclude a suit to recover the consideration paid. We 
conclude that the trial court properly held that a sufficient 
tender was made in the instant case. 

The record in this ease shows the following: Prior to 
1987 one George Vance organized a corporation known as 
Midwest Company Number One with a capital stock of 
$25,000. When the stock had been sold he organized Mid- 
west Company Number T'wo with a capital stock of $25,- 
000. When the stock in this company had also been sold, a 
third company known as Midwest Company Number Three 
was organized with a capital stock of $25,000, and its stock 
similarly disposed of. The Mid-Continent Company was 
thereupon organized with a capital stock of $25,000, which 
authorized capital stock has been increased from time to 
time until it reached the amount of $250,000 on January 
11, 19387. On January 31, 1937, the three Midwest compan- 
ies were consolidated with the Mid-Continent Company, the 
defendant herein. On December 14, 19386, Vance also or- 
ganized the Mid-Continent Sales Company with an author- 
ized capital stock of $5,000, and on December 29, 1937, the 
Royalty Purchasing Company was also incorporated with 
an authorized capital stock of $10,000. The purpose of the 
three Midwest companies and the Mid-Continent Company, 
with which they were later consolidated, was to engage in 
the purchase of oil royalties for profit. The purpose of the 
Mid-Continent Sales Company was to sell the stock of the 
Mid-Continent Company and any stock or securities of 
which they might become possessed by trading Mid-Conti- 
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nent Company stock therefor. The purpose of the Royalty 
Purchasing Company was to engage in the buying of oil 
royalties in Oklahoma, Texas, Kansas and other oil produc- 
ing states primarily, we think the evidence shows, for re- 
sale to the Mid-Continent Company at a marked up price. 

The record further shows that all of these corporations 
maintained their offices at the same location. That Vance 
participated in the organization of all these corporations is 
established. He was the president of all of them. The oth- 
er incorporators of the Mid-Continent Company were B. V. 
Foster, E. E. Erskine and G. P. Fair, all of whom had been 
connected with the three Midwest companies prior to their 
consolidation with the defendant company. The incorpor- 
ators of the Mid-Continent Sales Company were E. M. San- 
mann, Georgia P. Fair and E. E. Erskine, the latter two 
of whom were officers of the Mid-Continent Company. 

The plaintiff alleges, and there is evidence to sustain the 
allegations, that on May 5, 1937, the Mid-Continent Com- 
pany, through its agents, in order to induce plaintiff to pur- 
chase 120 shares of its capital stock, represented to plain- 
tiff that the Mid-Continent Company was a good, sound and 
substantial company whose stock had a value of $10 per 
share and would soon be valued at $12.50 per share, that 
the stock was earning in excess of 10 per cent. per annum, 
and that a reserve was being maintained for the repurchase 
of the company’s stock whenever plaintiff desired to sell. 
It was also represented that the expenses of the corpora- 
tion did not exceed 5 per cent. of the income of the com- 
pany and that the men in control of the company were ex- 
perienced oil men. Plaintiff contends that these represen- 
tations were all false. 

The evidence shows that the Mid-Continent Company 
paid a 20 per cent. commission for the sale of its stock, 
which resulted in a total expenditure as of May 7, 1937, of 
$26,913.50 for organization and stock-selling expense. No 
reserve was established to wipe out this impairment of cap- 
ital. The evidence also shows that all of the royalties pur- 
chased by the Mid-Continent Company were bought from 
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the Royalty Purchasing Company, or George Vance, at an 
amount much in excess of their cost. The evidence reflects 
that the Mid-Continent Company paid approximately $20,- 
000 more for the royalties owned by it on May 7, 1937, than 
the Royalty Purchasing Company or Vance paid for them, 
although the money used was on all occasions that of the 
Mid-Continent Company. The evidence further shows that 
the dividends paid out by the defendant company exceeded 
the income of the company as of February 28, 1941, by 
$12,653.18, some part of which not shown by the record 
amounted to an impairment of the capital stock of the com- 
pany prior to May 5, 1937. It is further shown by the rec- 
ord that oil royalties are depleting assets requiring, as a 
matter of good business, the setting up of a reserve in ex- 
cess of 25 per cent. of the annual income from the royalties 
to implement the capita] assets of the company when they 
no longer produce a profit. As of May 7, 1937, the total of 
the items amounting to deductions from capital assets in- 
cluding selling expense and organization, cost of royalties 
over and above the cost to Vance or the Royalty Purchasing 
Company, the depletion of royalties and the deficit shown 
by the books of the company, was $53,564.74. At the same 
time the companies’ assets amounted to $154,570.10. It 
can readily be seen that this evidence indicates a capital 
impairment of more than one-third of the capital assets of 
the company on the day that plaintiff purchased his stock. 
It is true that there is expert evidence in the record that 
the royalties held by the Mid-Continent Company on May 7, 
1937, were worth from $275,000 to $300,000, even though 
the market value in Tulsa, Oklahoma, the place where most 
of the royalties were purchased, was from $87,000 to $90,- 
000. The evidence shows that the dividends paid out ex- 
ceeded the company’s earnings and that it was not in fact 
earning annual dividends of 10 per cent. as represented. 
The evidence further shows that no reserve was set up for 
the repurchase of any of the company’s own stock as rep- 
resented to the plaintiff. It is further shown that the 5 
per cent. of income deducted for expenses did not cover all 


100 NEBRASKA REPORTS [VoL. 143 


Vavricka v. Mid-Continent Co. 


the expenses of the company, especially the expense con- 
nected with the purchase of royalties which was paid in the 
form of a profit to the Royalty Purchasing Company, or 
Vance, as the case might be. It was further disclosed from 
the record that the officers of the company were not men 
experienced in the oil business. In fact, it is shown that 
B. V. Foster was Beulah V. Foster, the mother of George 
Vance, that E. E. Erskine was Elva E. Erskine, a stenog- 
rapher in the office, and that G. P. Fair was Georgia P. 
Fair, a beauty shop operator and friend of Vance. There 
is no attempt made to show that any of these three officers 
of the company had any knowledge of the business of han- 
dling oil royalties. 

The record is replete with evidence that J. F. Sanmann, 
the salesman who sold the stock to plaintiff, was closely as- 
sociated with Vance and the various companies organized 
by him. In fact, Vance was one of the organizers and the 
president of the Mid-Continent Sales Company of which 
Sanmann was a former officer and the agent who sold the 
stock to plaintiff. We think the evidence was such that it 
was for the jury to appraise the whole situation and de- 
termine whether the alleged representations were made, 
whether or not they were true, whether the representations 
were relied on to plaintiff’s damage, the relationship of the 
parties to the whole transaction and the intent with which 
the acts complained of were done. These questions have 
been resolved favorably to the plaintiff and we think the 
evidence is ample to sustain the finding of the jury. 

The defendant company contends that it is not charge- 
able with the independent conduct of its officers while en- 
gaged in a fraudulent scheme for private profit adverse to 
the best interests of the company. The fraud complained 
of, however, was that perpetrated by the company when it, 
through its agents, sold the stock to the plaintiff. The rep- 
resentations made by Sanmann and those contained in the 
prospectus were the ones which rendered the contract void- 
able for fraud. We think that the manner of operation of 
the Mid-Continent Sales Company in having the same office, 
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the same officers, and the same domination by Vance as the 
Mid-Continent Company, indicates that the Mid-Continent 
Sales Company was the agent of the Mid-Continent Com- 
pany in the sale of its stock and that representations made 
by it through Sanmann, its stock salesman, were those of 
the Mid-Continent Company. Defendant contends that San- 
mann was not authorized to make the representations re- 
garding the financial standing and methods of operation of 
the company. We think he was. In Jacobson v. Skinner 
Packing Co., 118 Neb. 711, 226 N. W. 321, we said: ‘De- 
fendant claims that there was no proof that the company 
had authorized its salesman to make the alleged misrepre- 
sentations and had no knowledge that they had been made, 
and therefore the defendant company is not liable in an ac- 
tion for deceit or fraud of the agent. The company had em- 
ployed the salesman to solicit and receive subscriptions for 
stock. The natural inquiry of a proposed purchaser would 
be directed to the condition and situation of the company, 
its officers and promoters, the kind of business proposed to 
engage in, the profits, and like questions. To give such 
facts was necessarily incumbent on the salesman and was 
strictly in the line of his duties, and the company is respon- 
sible for any misrepresentations in an action for fraud and 
deceit.” 

In Griffin v. Bankers Realty Investment Co., 105 Neb. 
419, 181 N. W. 169, we also said: “We recognize the appli- 
cation of the law as laid down in Joyce & Co. v. Eifert, 56 
Ind. App. 190, wherein it was held: ‘Whenever an agent 
of a corporation duly authorized to procure subscriptions 
to its capital stock, induces persons to subscribe to shares 
of such stock by fraudulent representations or conceal- 
ments, any person so defrauded will be entitled to a rescis- 
sion of the contract in the same manner and to the same 
extent as between two natural persons.’ ” 

Clearly, if Sanmann was the agent of the Mid-Continent 
Company, as the jury found, he was authorized to make the 
representations as to its financial status and its methods 
of operation. 
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The defendant also contends that plaintiff failed to es- 
tablish that he believed and relied upon the statements 
made by Sanmann. The record contains many statements 
of the plaintiff that he believed the representations made 
and that he would not have purchased the stock otherwise. 
It is true, as alleged by the defendant, that plaintiff entered 
into a repurchase agreement whereby Sanmann agreed to 
repurchase the stock if plaintiff should need his money 
within twelve months and that plaintiff, on being asked on 
cross-examination if this repurchase agreement was not the 
sole and only inducing factor that caused him to purchase 
the stock, answered in the affirmative. If plaintiff in buy- 
ing the stock relied solely upon the agreement of Sanmann 
to repurchase, as this one answer indicates, it would dis- 
prove his claim that he relied upon the representations 
made concerning the quality of the stock. The record 
shows, however, that this was an answer given during sev- 
eral hours of testifying. No particular point was made as 
to the use of the words “sole and only inducing factor.” It 
must be treated as an isolated statement which the jury 
were entitled to consider in connection with other evidence 
on the question of the reliance of the plaintiff on the rep- 
resentations made, 

It is urged that the representations made were not ac- 
tionable because they constituted mere sales talk and the 
agent’s opinion as to their value. Defendant cites Leichner 
vw. First Trust Co., 183 Neb. 170, 274 N. W. 475, which holds 
as follows: ‘Under the circumstances shown in the rec- 
ord, one could not reasonably find that Suffa at the time of 
the sale of the bonds involved knew that the representa- 
tions alleged, assuming that any or all of them were made, 
were false, or that such representations were made as pos- 
itive statements without knowledge of whether or not they 
were true. To say that the bonds were as ‘good as gold’ 
and that the security for their payment was ‘good’ could 
not reasonably be construed in this case to amount to more 
than the expression of an opinion relating to value. Ac- 
tionable fraud may not be predicated upon the expression 
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of a mere opinion as to value honestly made, under circum- 
stances that do not give another the right to rely thereon. 
* * * The evidence does not show that Suffa knew that any 
of said representations were untrue. He made no state- 
ment importing knowledge on his part. For aught that. the 
record shows, he had full knowledge of all facts existing at 
the time the bonds were sold.” 

But the situation recited in the Leichner case does not 
exist here. The agent Sanmann made positive representa- 
tions concerning the quality of the stock. Among others, 
he represented that the officers of the company were men 
of experience in the oil royalty business, that the company 
had earned 10 per cent. dividends every year, that the ex- 
pense of the corporation was limited in a manner attractive 
to stock purchasers and that a reserve had been established 
which would entitle plaintiff to sell his stock to the defend- 
ant company at any time after one year at its liquidating 
value, all of which proved to be untrue. We think these 
were positive representations of fact upon which plaintiff 
could rely and which were calculated to mislead and de- 
ceive the plaintiff. They do not constitute sales talk or 
puffing in the sense which the law implies. 

It is further urged that plaintiff has failed to prove that 
he has been damaged. The evidence heretofore recited was 
sufficient to take that question to the jury. The impair- 
ment of capital assets heretofore shown is sufficient to sus- 
tain a finding that the stock was not of the value represent- 
ed at the time it was sold to the plaintiff. 

Defendant complains of alleged errors in the instructions 
and of the court’s refusal to give certain instructions ten- 
dered by it. We have examined all of the alleged errors 
pertaining to the instructions and have concluded that they 
fairly presented all of the issues to the jury. As a whole, 
they correctly state the law and fairly present the issues. 
No error prejudicial to the defendant has been found. 

AFFIRMED. 

Rose and Eberly, JJ., not participating. 
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MESSMORE, J., dissenting. 

I respectfully dissent from that part of the opinion with 
reference to tender. This is an action at law to rescind a’ 
contract for the purchase of stock. The general rule is stat- 
ed in Building & Loan Ass’n of Dakota v. Cameron, 48 Neb. 
124, 66 N. W. 1109, as follows: “It has been often held, 
and may be regarded as elementary law, that one who seeks 
to rescind a contract on the ground of fraud must offer to 
return the property or consideration received therefor by 
him, provided it be of any value, within a reasonable time.” 
Citing Clark v. Tennant, 5 Neb. 549; Brown v. Waters, 7 
Neb, 424; Babcock v. Purcupile, 36 Neb. 417, 54 N. W. 675. 
This rule has not been departed from by this court. 

The petition in the instant case (and it is important) al- 
leged, in substance, the purchase of 120 shares of stock on 
May 5, 1937, the fraud and discovery thereof, and an offer 
to return the stock certificate and one dividend of $6. The 
prayer was for judgment in the amount of $1,200, with in- 
terest at 6 per cent. from May 7, 1937. Plaintiff retained 
$226 dividends, received under the certificate, which he did 
not in his petition offer to tender back to the defendant. 
Upon the trial, and on November 17, 1941, plaintiff renewed 
his offer made January 6, 1940, which was an offer to re- 
turn the stock certificate and one 6-dollar dividend, and, in 
addition, for the first time offered to return all dividends 
received and interest thereon, then amounting to $272. The 
latter tender was objected to as not being within a reason- 
able time; that the plaintiff for two years affirmed that 
part of the contract beneficial to him, thus having the use 
and benefit of the dividends during that time. The facts 
developed that plaintiff’s demand upon the company was 
for the return of $1,200, plus interest from May 7, 1937, to 
January 6, 1940, or $192, making a total of $1,392. The 
petition and prayer of the petition verify this statement. 
The proper tender was to offer the return of the certificate 
of stock, dividends received thereon, plus interest received 
under the contract; then demand the $1,200, evidencing the 
certificate of stock, with interest at 6 per cent. to the date 
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of tender, as prayed in the petition. At the date of tender 
plaintiff’s dividends exceeded by $34 the 6 per cent. inter- 
est on the $1,200. In other words, there was never at any 
time a tender that would place the parties in statu quo, or 
in the same position they were in before the contract was 
made, the plaintiff at all times having received more from 
the defendant than he ever offered to return. 

In the case of Alfree Mfg. Co. v. Grape, 59 Neb. 777, 82 
N. W. 11, this court held: 

“A pleading for rescission of a contract for a breach in 
its conditions must allege the ground upon which a right to 
rescind is based—an offer to rescind without unnecessary 
delay by a tender of the property received, with a request 
for a return of the consideration. The offer to return the 
property must be continuous, and kept good by a proper 
averment to that effect. 

“A contract cannot be rescinded in part and a part re- 
main executed. If rescinded at all, it must be in toto, and 
the parties thereto placed in statu quo so far as the circum- 
stances will permit.” 

Suffice it to say that plaintiff’s petition did not make the 
proper tender as by law required. The tender must be a 
condition precedent to a law action to rescind a contract 
for the purchase of stock. The foregoing rule has been the 
law in this state and has been announced by the Massachu- 
setts court, which has been cited and approved by the de- 
cisions of this court. The case of Loomis v. Pease, 234 
Mass. 101, 125 N. E. 177, was based on rescission of a con- 
tract for purchase of stock. Plaintiff offered to return the 
stock before filing suit but did not offer to return the divi- 
dends received. The court said (p. 107): 

“To recover under this count (rescission) the plaintiff 
rmoust have disaffirmed the contract and restored to the de- 
fendant the benefits derived therefrom. He must have done 
everything within his power to return to the defendant the 
property received and restore him to the same condition as 
before the contract was made.” 

In the case of Rasmussen v. Hungerford Potato Growers 
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Ass’n, 111 Neb. 58, 195 N. W. 469, this court said: ‘“Imme- 
diately upon learning the facts he (plaintiff) should an- 
nounce to his adversary that he does not intend to be bound 
by the terms of the agreement made, and tender back what 
he has received under it. To maintain rescission at law, 
he must do this at or prior to the time of the commence- 
ment of his action. Due allegation of his acts of rescission 
should be made in the petition. Alfree Mfg. Co. v. Grape, 
59 Neb. 777; Pollock v. Smith, 49 Neb. 864; First Nat. Bank 
v. McKinney, 47 Neb. 149; American Bldg. & Loan Ass’n v. 
Rainbolt, 48 Neb. 484; Baker v. Thomas, 102 Neb. 401; 
First Nat. Bank v. Yocum, 11 Neb. 328; Symns & Co. v. 
Benner, 31 Neb. 593.” 

The rule of practice is too well established to be gainsaid 
in cases where objection is made as in the case at bar. It 
is a most salutary rule, having its basis in truth and nat- 
ural justice. The Rasmussen case was cited with approval 
by Circuit Judge Kenyon in Albert Lea Foundry Co. v. Iowa 
Savings Bank, 21 Fed. (2d) 515. The foregoing rule has 
been the rule in this state, adopted by this court, through- 
out its history since the case of Clark v. Tennant, 5 Neb. 
549, down to the case of Aron v, Mid-Continent Co., 141 
Neb. 806, 4 N. W. (2d) 884. 

The majority opinion eliminates consideration of the 
pleadings which is equivalent to saying: Regardless, the 
facts in this case come within the exception to the rule; 
then announces the exception as follows: “Where the par- 
ty rescinding would be entitled to retain the money or prop- 
erty received, either by virtue of an original liability if the 
contract be rescinded, or under the contract itself if re- 
scission be refused, no tender or offer of restoration is re- 
quired. If, then, the thing to be restored consists of mon- 
ey, the amount of which can be credited in partial cancel- 
ation of the injured party’s claim, a failure to restore will 
not preclude a suit to recover the consideration paid.” 

Aside from the text and citation, Restatement, Contracts, 
the opinion sites Symns & Co. v. Benner, 31 Neb. 593, 48 
N. W. 472. The facts in that case were: “Symns sold 
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goods to Benner on the representation that Benner was en- 
tirely free from debt; that the goods in his store were paid 
for, and he was in the habit of discounting his bills and 
would pay the same within 10 days, whereupon goods to the 
amount of $500 were sold to him by Symns. In 10 days 
from the date of purchase Benner paid $100, and soon 
afterwards executed a mortgage for a large amount to his 
brother and surrendered possession thereunder of his goods. 
Attachments were thereupon levied upon the goods, where- 
upon Symns brought an action in replevin to recover the 
goods previously sold by him, and on the trial paid into 
court the amount of money paid by Benner under the pur- 
chase, less the amount of goods sold by Benner. It was 
held that, as there was uncertainty as to the amount of 
goods sold by Benner, and as the offer to pay the $100 res- 
idue was made on the trial, and as soon as the amount was 
ascertained, it was within a reasonable time. The above 
decision naturally falls within the exception and is based 
upon the proposition that the person guilty of the fraud has 
put it out of the power of the party defrauded to make such 
return; that is, a return in toto. In the case at bar this 
situation did not arise. The party guilty of fraud has not 
put it out of the power of this plaintiff to make a return 
in toto, and no exception is made because it constitutes a 
return of money. 

The case of Phenix Iron Works Co. v. McEvony, 47 Neb. 
228, 66 N. W. 290, is cited: The court held, with reference 
to the tender: ‘When a vendor seeks to rescind a sale for 
fraud he must return or offer to return any portion of the 
purchase money which he may have received; but he need 
not do so when the property has been damaged by the 
fraudulent vendee to an amount equal to the purchase mon- 
ey so received.” The above case likewise meets the excep- 
tion and is not analogous to the case at bar. 

Collins v. Hughes & Riddle, 134 Neb. 380, 278 N. W. 888, 
is cited. This was a damage action for personal injuries 
received by the plaintiff by virtue of an automobile acci- 
dent, based on negligence of the defendant. A release had 
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been procured by defendant for $15 in complete settlement. 
The case proceeded to trial on the negligence of the defend- 
ant. A verdict for $15,000 was returned for the plaintiff ; 
a remittitur of $10,000 was required, and the case was re- 
manded for the reason that the verdict was excessive and 
constituted prejudicial error. The release was set aside, 
and the exception to the rule, as heretofore announced, was 
stated. 

The instant case is one to rescind the purchase of a cer-- 
tificate of stock, wherein the purchase was induced by 
fraud, and does not admit of the exception, and never has 
until the decision in the instant case. There are no other 
Nebraska cases cited in the majority opinion to sustain the 
exception, and it is respectfully submitted that the forego- 
ing cases are not authority for the application of the excep- 
tion to the facts in the instant case. The mere statement 
of the exception refutes itself for the reason that the divi- 
dends the plaintiff received were under, and by right cre- 
ated by, the contract. To effectuate a rescission of this 
contract is to destroy it and all rights created under it, in- 
cluding the right to retain the dividends received. When 
counsel argues that the contract is rescinded, plaintiff has 
no remaining right, in any event, under the contract and 
especially any right to keep the benefits except by affirm- 
ance of the contract. The phrase, that ‘‘one need not offer 
to return that which he would be entitled to keep in any 
event,” has its origin in a different branch of the law,— 
compromise and settlement, accord and satisfaction, or 
where the property sold has been damaged or placed beyond 
the power of the defrauded party to make a tender in toto. 
The effect of rescission is to extinguish the contract so ef- 
fectively that, in contemplation of law, it never had had 
any existence. It puts an end to the contract for all pur- 
poses. Primarily, it is a rescission of an agreement to pur- 
chase stock, to put the parties in the same position they 
were prior to making the contract. 12 Am. Jur. 1038, sec. 
455. To permit the rescinding party to retain one species 
of property received under the contract, and not all the 
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property of value, does not create an exception, but is to 
ignore and destroy a well-established rule of law. 

The plaintiff in the instant case does not come within any 
of the legitimate exceptions to the rule. The property re- 
tained by him had value; its return was entirely possible. 
With the question of fraud, as presented in the instant case, 
I have no quarrel. It is my purpose to sustain a salutary 
rule of law and not to promiscuously create an exception 
to it and, in fact, adopt the exception as a rule of law, to 
govern this court in future cases involving a law action to 
rescind a contract for the purchase of stock. While this 
rule might do violence in some cases, it has been proved to 
be a definite, clear and salutary rule in a majority of cases 
involving a law action of this kind. 


LOUIE SCHREINER, APPELLANT, V. WILLIAM WITTE, JR., 
APPELLEE, 
8 N. W. (2d) 831 


FILED MaRcH 26, 1948. No. 31519. 


1. Chattel Mortgages. Section 20-2141, Comp. St. Supp. 1941, by 
the legislative use of the word “premises,” does not refer to de- 
ficiencies wherein chattel mortgages are involved. 

2. Estates. The word “premises” is used both in law and in com- 
mon speech to indicate lands and tenements, and is not used gen- 
erally-to include and designate personal property. 

3. Equity. It is a well-settled principle of equity jurisprudence 
that, where a court of equity has obtained jurisdiction of a 
cause for any purpose, it will retain it for all, and will proceed to 
a final determination of the case, adjudicate all matters in issue, 
and thus avoid unnecessary litigation. 

4, Chattel Mortgages. An application for a deficiency judgment 
may be heard on a motion after the return of the order of sale. 


APPEAL from the district court for Otoe county: WIL- 
MER W. WILSON, JUDGE. Reversed. 


Thomas E. Dunbar, for appellant. 


Moran & James and D. W. Livingston, contra. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is an action in equity to foreclose a chattel mort- 
gage. The petition contains the necessary allegations. The 
prayer reads in part: “In case of a deficiency existing af- 
ter the application of said proceeds of said sale that judg- 
ment be entered against defendant for same, and for such 
other and further relief as may be just and equitable.” De- 
fendant’s answer contained a general denial, and by an 
amended cross-petition alleged an ora] agreement of part- 
nership for the purpose of engaging in business, and that 
the plaintiff, without excuse, quit and abandoned the bus- 
iness, setting forth the factual situation, in that, as a re- 
sult of plaintiff’s acts, the defendant was damaged in the 
sum of $2,500; the second cause of action was based upon 
an amount due the defendant for failure of the plaintiff to 
pay half of the personal taxes, and a third cause of action 
based upon certain merchandise purchased by the plaintiff 
from the defendant. To defendant’s answer and amended 
cross-petition plaintiff replied, admitted the partnership, 
denied it was to continue indefinitely and stated it had ter- 
minated; denied that there was any duress or threat made 
by the plaintiff in disengaging in the business; stated that 
the defendant and his counsel were apprised of all facts 
with reference to the chattel mortgage; denied liability as 
to the second cause of action, with reference to personal] 
taxes; admitted that he owed the amount of $51 for mer- 
chandise purchased. The reply of defendant to plaintiff's 
answer to defendant’s amended cross-petition was, in ef- 
fect, a general denial. 

The court found generally for the plaintiff and against 
the defendant; that plaintiff was entitled to a decree of 
foreclosure of the chattel mortgage and sale of the mort- 
gaged property ; found the amount due, and that the same 
constituted a first lien on the chattels; found in favor of 
the defendant on the third cause of action in his cross- 
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petition, and awarded judgment against the plaintiff for 
$57.95 which plaintiff paid, and found against the defend- 
ant on the first and second causes of action set forth in his 
cross-petition, and entered a decree in accordance with such 
findings. Sale of the mortgaged chattels was held, plaintiff 
purchased the chattels, and the sale was confirmed. There- 
after the plaintiff filed a motion to have a deficiency judg- 
ment entered in the sum of $1,450.99. Defendant filed ob- 
jections to the jurisdiction of the court. The pertinent ob- 
jection to here consider is that the court had no statutory 
authority to render a deficiency judgment which might ex- 
ist in foreclosure of any mortgage on real or personal prop- 
erty; that the plaintiff has an adequate remedy at law for 
whatever is due herein on any contract or obligation, and 
the defendant is entitled, as a matter of law, to appear and 
defend in a jury trial any legal claim which plaintiff has 
against him. 

The court overruled the motion for deficiency judgment, 
finding that defendant is entitled to a jury trial, which he 
demands, on the amount of any deficiency due plaintiff. 
Plaintiff was given leave to file an action at law for any 
deficiency, and for such purpose may withdraw the origi- 
nal note. From this order plaintiff appeals. 

Plaintiff contends that the court erred in denying entry 
of a deficiency judgment for the reason that, where a court 
of equity obtains jurisdiction of an action, it retains it and 
administers full relief, both legal and equitable. 

The court based its refusal to enter the deficiency judg- 
ment on the language contained in section 20-2141, Comp. 
St. Supp. 1941, which reads: “When a petition shall be 
filed for the satisfaction of a mortgage, the court shall have 
the power only to decree and compel the delivery of the 
possession of the premises.” 

Defendant’s contention is: The legislative use of the 
word “premises” is broad and inclusive and covers chattels, 
and, foreclosure of chattel mortgages being grounded in 
the same jurisdiction courts of equity have to foreclose real 
estate mortgages, chatte] mortgage foreclosures are subject 
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to the same statutory limitations as the foreclosure of real 
estate mortgages. The word “premises” is used both in 
law and in common speech to indicate lands and tenements. 
Robinson v, Mercer County Mutual Fire Ins. Co., 3 Dutch. 
(N. J.) 134. It has on occasion been loosely applied to in- 
clude personal property, such as a vessel, and some cases 
apply the word to chattels. The application, however, is 
not generally accepted, and such cases are few in number. 
Webster’s New International Dictionary (2d ed.) defines 
the word “premises” as: “The property conveyed in a 
deed ; hence, in general, a piece of land or real estate; some- 
times, esp. in fire-insurance papers, a building or buildings 
on land; as, to lease premises; the premises insured.” 

We conclude that section 20-2141, Comp. St. Supp. 1941, 
by the use of the term “premises,” does not refer to defi- 
ciencies wherein chattel mortgages are involved. 

Section 20-101, Comp. St. 1929, provides: “The distinc- 
tions between actions at law and suits in equity, and the 
forms of all such actions and suits heretofore existing, are 
abolished; and in their place there shall be hereafter but 
one form of action, which shall be called a ‘civil action.’ ” 

This court in Hopkins v. Washington County, 56 Neb. 
596, 77 N. W. 53, held: ‘The distinction between law and 
equity is not abolished in this state. Section 2 of the Code 
of Civil Procedure, however, provides that there shall be 
but one form of action, called a ‘civil action,’ in which rules 
of law or doctrines of equity may, under proper pleading 
and proper states of facts, either or both be enforced.” See, 
also, City of Fremont v. Dodge County, 1380 Neb. 856, 266 
N. W. 771. 

The defendant in the instant case submitted himself to a 
court of equity, set up his defense by way of cross-petition, 
and affirmatively alleged damages, that plaintiff was in- 
debted to defendant for merchandise purchased and per- 
sonal taxes paid by defendant. 

“Tt is a well-settled principle of equity jurisprudence that 
where a court of equity has obtained jurisdiction of a cause 
for any purpose it will retain it for all, and will proceed to 
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a final determination of the case, adjudicate all matters in 
issue, and thus avoid unnecessary litigation.” Buchanan 
v. Griggs, 20 Neb. 165, 29 N. W. 297. See, also, Glissmann 
v. Bauermeister, 1389 Neb. 354, 362, 297 N. W. 617, 299 
N. W. 225. ; 

This court in Commercial Nat. Bank of Omaha v. Grant, 
' 73 Neb. 435, 103 N. W. 68, held: “In an action to fore- 
close the lien of a pledge, the district court has jurisdiction 
to render judgment for a deficiency remaining after the 
pledged property has been exhausted.” The petition in the 
above case contained a prayer that the plaintiff should have 
permission to apply for judgment for any deficiency which 
might remain after the sale of the stock. The petition in 
the instant case likewise prayed for a deficiency judgment. 
The main question presented in the Grant case is with ref- 
erence to the power of the court to enter a deficiency judg- 
ment in an action to foreclose a pledge. In speaking of the 
Code, this court said: 

“We have but one district court, and but one form of ac- 
tion, and may join as many causes of action as we may 
have whether they be legal or equitable or both.” And on 
page 437, the court said: “It was admitted upon the argu- 
ment that there is no distinction between actions of fore- 
closure of pledges and those of foreclosure of chattel mort- 
gages in this regard. That it is the proper practice to en- 
ter deficiency judgments in such cases is indicated or as- 
sumed, if not declared, and so far as we have observed has 
never been denied, in jurisdictions under code practice sim- 
ilar to ours. 7 Cyc. 102, and notes.’ The point decided was 
that the court unquestionably had jurisdiction to entertain 
the proceedings as instituted for the deficiency judgment. 
and to make the judgment for deficiency without a jury, as 
neither party demanded a jury trial. 

The case of Parratt v. Hartsuff, 75 Neb. 706, 106 N. W. 
966, involved the foreclosure of a real estate mortgage. The 
procedure would be no different in foreclosure of a chattel 
mortgage with respect to motion for deficiency judgment. 
In the above case plaintiff filed a motion for deficiency for 
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the balance due after the coming in of the report of sale 
against various defendants and others; defendants filed ob- 
jections and answers. It was held: “Application for a de- 
ficiency judgment may be heard on a motion after the com- 
ing in of the report of the sale.” 

The plaintiff in the instant case followed the correct pro- 
cedure. The defendant is not now entitled to a jury trial. 
He voluntarily brought a law issue into the case. He had 
a right, if he was so minded, to file his amended cross-peti- 
tion for damages in this equity suit. It was an independ- 
ent cause of action, existing in defendant’s favor, and would 
not be lost to him, or barred, if he had left it out of this 
suit. Morrissey v. Broomal, 37 Neb. 766, 56 N. W. 383. 

The familiar principle is, as heretofore stated: When a 
court of equity acquires jurisdiction over a cause for any 
purpose, it may retain the cause for all purposes, and pro- 
ceed to a final determination of all matters at issue in the- 
case. 1 Pomeroy, Equity Jurisprudence (5th ed.) sec. 181, 
and cases cited. 

We are unable to find a reason, under our decisions, why, 
in the foreclosure of a chattel mortgage, an exception 
should be made to the salutary rule of equity as heretofore 
pronounced. The effect of the trial court’s judgment is that 
plaintiff must again litigate the issues between himself and 
the defendant, so that defendant may submit the questions 
presented to a jury. 

The judgment of the trial court is reversed, and the court 
directed to enter a deficiency judgment in favor of the 
plaintiff for the proper amount due, 

REVERSED. 
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LESLIE WILLIAMS ET AL., PETITIONERS, V. NEIL OLSON, 
WARDEN OF THE NEBRASKA STATE PENITENTIARY, 
RESPONDENT. 

8 N. W. (2d) 830 


FILED MARCH 26, 1943. 


1. Habeas Corpus. Original jurisdiction to issue writs of habeas 
corpus is conferred upon this court by the Constitution. 

2. Courts. This court is primarily an appellate tribunal for the 
purpose of reviewing matters tried in the lower courts and while 
it is given original jurisdiction in a few limited cases it will not 
ordinarily entertain original actions therein, when the county 
and district courts, or either, have concurrent jurisdiction, unless 
some good reason is shown why the application was not made to 
a county or district court. 


Original proceeding upon the application of Leslie Wil- 
liams and Joe Bennett, for leave to file an original petition 
for a writ of habeas corpus against Neil Olson, Warden of 
the Nebraska State Penitentiary. Application denied. 


Leslie Williams and Joe Bennett, pro se. 


Walter R. Johnson, Attorney General, and Rush C. 
Clarke, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This matter is presented to the court upon the applica- 
tion of Leslie Williams and Joe Bennett for leave to file an 
original petition for a writ of habeas corpus. 

In February of 1937 petitioners were sentenced to the 
Nebraska State Penitentiary from Seward county, Nebras- 
ka. On May 26, 1941, the petitioners filed their petition 
for a writ of habeas corpus in the district court for Lan- 
caster county and upon application writ was issued and 
hearing thereon was had on June 23, 24, and 25. On July 
25, 1941, judgment was entered against petitioners dismiss- 
ing their petition. Appeal therefrom was taken to this 
court and on January 6, 1942, said appeal was dismissed 
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and motion for rehearing thereon was overruled on April 
4, 1942. Petition for writ of certiorari in the supreme court 
of the United States was denied on October 12, 1942. Sub- 
sequent thereto petitioners attempted to file an original ac- 
tion in the supreme court of the United States which was 
denied on January 4, 1943. 

The order of denial in the supreme court is as follows: 
“Tt does not appear that petitioners have exhausted their 
remedies under state law, especially in view of their failure 
to file an original application for habeas corpus in the Su- 
preme Court of Nebraska as is permissible under state law 
(Nebraska Compiled Statutes, 1929, section 27-204; In re 
White, 33 Neb. 812, 814), nor does it appear that the ques- 
tion presented here has been considered on the merits by 
the Supreme Court of Nebraska in any prior proceeding.” 

There is no question but what under section 2, art. V of 
the Constitution of Nebraska and section 27-204, Comp. St. 
1929, that as stated in In re White, 33 Neb. 812, 51 N. W. 
287: “The original jurisdiction of this court to issue a writ 
of habeas corpus is conferred upon this court by the Con- 
stitution.” Likewise there is no question but that under 
the Constitution of Nebraska original jurisdiction, includ- 
ing habeas corpus, has generally been conferred upon the 
district courts of our state and that by legislative enact- 
ment jurisdiction in habeas corpus has been conferred up- 
on the county courts in certain cases as provided in section 
29-2801, Comp. St. 1929. This jurisdiction of these several 
courts in matters of habeas corpus is concurrent. The leg- 
islature has provided for the procedure and disposition of 
such cases in the lower courts and for appeal therefrom to 
this court. In re Application of Selicow, 100 Neb. 615, 160 
N. W. 991. As stated in In re White, supra: “There is an 
abundant provision for the granting of the writ, as it may 
be applied for to any county judge or judge of the district 
court, and the several rulings thereon of the district court 
may be brought into this court for review on error (now 
appeal). As a general rule, therefore, the proceeding 
should be instituted in the county where the alleged unlaw- 
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ful restraint is being exercised, and where, if it is neces- 
sary to call witnesses, the parties will not be subjected to 
unnecessary expense and inconvenience.” 

This court is primarily an appellate tribunal for the pur- 
pose of reviewing matters tried in the lower courts and 
while it is given original jurisdiction in a few limited cas- 
es it will not ordinarily entertain original actions therein, 
where the county and district courts, or either, have con- 
current jurisdiction, unless some good reason is shown why 
the application was not made to a county or district court. 
This being essentially a reviewing court, no facilities are 
here available for the ordinary trial procedure and it would 
be difficult to have a trial while in each of the several coun- 
ty and district courts of the state, being courts of original 
jurisdiction, facilities for trial are available and no partic- 
ular difficulty in the trial thereof would present itself. 

In habeas corpus there may be cases where unusual cir- 

. cumstances present themselves where the application shows 
that it would be unavailing if made to the judge of a coun- 
ty or district court or where the matter is of such state- 
wide importance that it is necessary that the writ should 
be issued here and when that is made to appear this court 
will entertain jurisdiction. This case, however, does not 
fall within these classes and it is manifest that the ends of | 
justice will be equally promoted and the convenience of the 
parties and the courts better served if the application were 
made in the district court. 

Without in any way passing on the merits of the allega- 
tions of the petitioners’ petition or of the effect of the prior 
proceedings in this matter but for the reasons hereinbefore 
set forth, we hold that generally an application for a writ 
of habeas corpus should be made to either the judge of a 
county or district court of the state as their jurisdiction 
may appear and, therefore, the petitioners are denied leave 
to file their petition here. 

APPLICATION DENIED. 
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JOHN C, VANA, JR., ET AL., APPELLANTS, V. GRAIN BELT 
SUPPLY COMPANY ET AL., APPELLEES. 
8 .N. W. (2d) 837 


FILED APRIL 2, 1943. No. 31522. 


1. Waters: NUISANCE. The feeding of cattle, sheep and hogs along 
a small stream outside of any incorporated city, and where stock 
feeding is generally engaged in, may not be enjoined at the in- 
stance of a neighboring landowner in the absence of evidence 
showing that a nuisance was thereby created. 

2. Estoppel. The plaintiffs, having entered into a formal, written 
contract that hog-feeding operations might continue if a render- 
ing plant operated in connection therewith was entirely discon- 
tinued, and there being no evidence that a nuisance existed, will 
be held to be estopped to complain of the hog lot after the ren- 
dering plant was discontinued in strict accordance with the writ- 
ten contract. 


APPEAL from the district court for Sarpy county: WIL- 
MER W. WILSON, JUDGE. Affirmed. 


Fischer, Fischer & Fischer, for appellants. 
Tunison & Joyner, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

Plaintiffs sought an injunction to permanently restrain 
defendants from operating a hog-feeding lot, and in ad- 
dition asked for damages in the sum of $5,000. Issues 
were joined and trial had, and judgment entered dismiss- 
ing plaintiffs’ petition, each party to pay their own costs. 
Plaintiffs appeal. 

The petition discloses that John C. Vana, Jr., and wife, 
the plaintiffs, are owners of an 11-acre tract in Sarpy coun- 
ty, upon which they reside, and that defendants operate and 
maintain a hog-feeding lot just north of plaintiffs’ prem- 
ises; that running through the premises of defendants is a 
small fresh water creek, fed by a number of springs above 
defendants’ premises, and which continues through the 
premises of plaintiffs. 
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The petition alleges that defendants have a large num- 
ber of hogs, which are fed, among other things, tankage 
from a rendering plant. It is also alleged that large quan- 
tities of decaying and putrid animal matter are dumped in- 
to this creek daily, causing the stream to become corrupt- 
ed and rendered unwholesome and impure and unfit for 
either human or animal consumption; that defendants have 
permitted decaying and putrid hog dung to accumulate, 
which is offensive and dangerous to the health of plain- 
tiffs and their family ; that unless defendants are restrained 
they will continue to contaminate the stream and render it 
unfit for use in the future. Plaintiffs allege that the pres- 
ent operation of said hog-feeding lot constitutes a nuisance 
and a health menace, and injures plaintiffs in the proper 
enjoyment of their land and the stream flowing through it; 
that plaintiffs have no adequate remedy at law, since said 
nuisance is a continuing one; that by reason of the pollu- 
tion of said stream and the said odors, by which the value of 
plaintiffs’ property has been depreciated and the use there- 
of restricted, plaintiffs have been damaged in the sum of 
$5,000, and they pray for a permanent injunction. 

The defendants’ answer admits the ownership of the 
premises described in the petition, and the operation of the 
hog-feeding lot by defendants, and denies all other allega- 
tions of the petition. Defendants allege that the Grain Belt. 
Supply Company is engaged in the production, manufac- 
ture and sale of anti-hog-cholera serum and hog-cholera 
virus, and has held a license from the United States depart- 
ment of agriculture for the manufacture and sale of such 
products since 1914; that said products are necessary for 
the protection of swine health; that it is necessary in the 
manufacture of serum and virus to have adequate supplies 
of pigs and hogs, which must be kept available at a point 
reasonably convenient to the place of manufacture; that the 
manufacturing establishment of Grain Belt Supply Com- 
pany is located adjacent to the Union Stock Yards, Omaha; 
that defendants’ hog lot is located on an improved highway 
in Sarpy county, about 314 miles therefrom. 
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It is further alleged that Omaha is one of the largest live 
stock markets in the world; that for many years large num- 
bers of cattle, sheep and hogs have been fed at many sim- 
ilar premises within a radius of 2 to 15 miles of said Union 
Stock Yards; that a number of similar feed lots lie along 
and adjacent to the stream above the premises of plaintiffs 
and defendants; that the feeding of large quantities of cat- 
tle, sheep and hogs at feed lots such as that of defendants 
is a proper and necessary part of the marketing of large 
quantities of live stock; that the above mentioned stock- 
yards and the packing plants located adjacent thereto con- 
stitute a major industry in Nebraska and in that part of 
Sarpy county in which defendants’ premises are located. 

It is also alleged that at all times defendants have kept 
said feed lot in a clean and sanitary manner, and in as good 
condition with respect to odors of live stock as is practica- 
ble in the operation of a feed lot; that defendants have reg- 
ularly scraped out said feed lot with scrapers, and employed 
men to load the refuse upon wagons, and have hauled out 
each season many loads of manure and spread same upon 
fields in the vicinity of said feed lot for fertilizer ; that the 
operation of said feed lot has not depreciated the value of 
plaintiffs’ property and does not constitute a nuisance. De- 
fendants further allege that said feed lot is not within the 
corporate limits of any city, town or village; that said 
premises were operated as a feed lot by defendants and 
their predecessors in title for many years, longer than the 
period prescribed by the Nebraska statute of limitation re- 
lating to real estate, 

Defendants further allege that at the time plaintiffs pur- 
chased their property in 1934 they knew that defendants 
were operating their premises as a feed lot, and made no 
objection thereto ; that following the year 1934 defendants 
have erected valuable improvements on their premises for 
the purpose of facilitating the use thereof as a feed lot, and 
that plaintiffs, well knowing that said sums were being so 
expended, made no protest, and are now estopped to object 
to the use of said premises by defendants for that purpose. 
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Defendants further allege that on October 5, 1940, plain- 
tiffs filed a suit in the district court for Douglas county, 
complaining of the operation of defendants’ same hog-feed- 
ing lot and a rendering plant then located thereon, a copy 
of the petition being attached as exhibit A, and it was 
agreed between plaintiffs and defendants that, if defend- 
ants would discontinue the operation of the rendering plant, 
plaintiffs would make no objection to the operation of the 
hog-feeding lot and consent that said premises should con- 
tinue to be operated as a feeding lot in the future; that 
pursuant to said agreement, a copy being attached to the 
answer as exhibit B, the defendants, at a large loss in in- 
vestment in a profitable enterprise, sold, dismantled and 
disposed of said rendering plant, and fully performed all 
of the provisions of the agreement; that subsequent there- 
to-the suit of plaintiffs was dismissed with prejudice; that 
on April 8, 1941, plaintiffs filed a petition to vacate said 
order of dismissal and asked that the case stand for trial 
upon the plaintiffs’ original petition, to which petition a de- 
murrer was interposed by defendants; that said demurrer 
was sustained on July 7, 1941, and thereafter motion to dis- 
miss was sustained, which judgment has not been appealed 
from. Wherefore, defendants pray that the petition be dis- 
missed. No reply to this answer appears in the transcript. 

On May 18, 1942, the cause having been tried, argued 
and submitted on briefs, the court, having viewed the prem- 
ises at the request of parties, found against the plaintiffs 
and that their petition should be dismissed. 

The plaintiffs rely for reversal on the charge that the de- 
cision is not sustained by sufficient evidence and is contrary 
to law, and allege generally that there were errors of law 
occurring at the trial. Plaintiffs’ first argument is based 
on the fact that the pollution of the creek running through 
the premises of the plaintiffs and defendants is unlawful 
under section 28-1013, Comp. St. 1929, which provides that 
it is an offense to put filthy substances into running water 
of which use is made for domestic purposes, and the follow- 
ing section provides that one shall not contaminate creeks 
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to the annoyance of others, and shall abate the nuisance 
within 24 hours, and section 28-1017, Comp. St. 1929, pro- 
vides that it is an offense to maintain a nuisance which 
gives off offensive smells and becomes injurious to health, 
and attention is called to section 37-516, Comp. St. 1929, 
that it is an offense to dump or drain refuse near any 
waters of the state, and that refuse is broadly defined. 

The purport of these citations from our statute is to 
prove that the defendants were committing unlawful acts 
in conducting their hog-feeding operations, and while ad- 
mitting that such operations have been conducted for more 
than ten years, and were conducted prior to the time the 
plaintiffs purchased the premises, still the plaintiffs insist 
that one cannot gain a prescriptive right to commit an un- 
lawful act. 

This court has held that cattle- and hog-feeding yards 
are not in themselves a nuisance, and that they become such 
only when improperly maintained or conducted. Francisco 
v. Furry, 82 Neb. 754, 118 N. W. 1102. The evidence in the 
instant case does not justify a finding that a nuisance has 
been created, in violation of any of these sections of the 
statutes. 

Let us now examine the evidence in this case. The creek 
which flows through the yards of both plaintiffs and de- 
fendants drains over a thousand acres of land generally 
used for feed lots for cattle, hogs and sheep. Some of these 
feed yards at the upper end of this creek bed are dry ex- 
cept when hard rains come, which wash the manure into 
the creek, and in the hardest rains this creek has been 
known to become a raging torrent, 10 feet deep and 20 to 
30 feet wide at the top, and in such times would carry down 
débris of all kinds into the Pappio, into which this creek 
empties, and ultimately into the Missouri river. 

It may be admitted, as testified by Dr. Colien, of the 
department of bacteria of Creighton medical school, who 
made an analysis of the water in this creek, that it has coli- 
bacillus, which would not be allowed in public swimming 
pools, and would be condemned for human use. He testified 
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that the odor of this creek is the one that one would natur- 
ally get from swampy water, not exactly putrefaction but 
disagreeable, and in addition there was a definite odor of 
fecal material. 

The evidence indicates that the number of hogs usually 
kept in this tract by defendants is not more than ordinarily 
kept in such a hog lot. There is evidence that Omaha is a 
great live stock market, and that the operation of the many 
such hog lots in this territory, which is outside of the cor- 
porate limits of any city, is not only a lawful business but 
is a necessary business in connection with the live stock 
markets of Omaha. The evidence of the defendants indi- 
cates that they feed no decayed animal matter, but feed 
corn, oats, tankage, soy beans, linseed meal, alfalfa meal, 
salt and lime. There is evidence that the defendants main- 
tain this hog lot under conditions as clean and sanitary as 
can reasonably be maintained, considering the general fixed 
habits and characteristics of hogs. 

In 1923 a case came to this court from the city of Lin- 
coln, entitled Mathews v. Mozer, 111 Neb. 71, 195 N. W. 
943, involving a large establishment where an extensive 
poultry business was carried on, and thousands of chick- 
ens, turkeys, geese, ducks and calves were slaughtered and 
dressed on the premises, and the trial judge made a care- 
ful inspection of the premises, as did the court in the case 
at bar. In that opinion it was said that the place when 
properly conducted should not be a nuisance, either to the 
public or to the plaintiff; that the odor which came to the 
plaintiff was occasional rather than constant; that it was 
not injurious to health, and not worse than many city dwell- 
ers in business sections are required to endure. 

“As one man’s enjoyment of property must be consid- 
ered in connection with the reasonable and lawful use of 
other property by his neighbors, where pigs are raised un- 
der conditions as clean and sanitary as can reasonably be 
obtained, considering the characteristics of the animal and 
the necessity of confinement to close quarters, the fact that 
odors from those quarters are carried over the premises of 
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the summer residence of another will not make an action- 
able nuisance.” Clark v. Wambold, 160 N. W. 1039 (165 
Wis. 70). 

The defendants plead estoppel in this case. The facts 
with reference to this defense show that an injunction pro- 
ceeding was started some months before this one. The 
same trial judge went out and examined the place, issued 
an injunction, and required the defendants to modernize 
the rendering plant then conducted thereon. 

An appeal was taken from that decision to the supreme 
court, and while that appeal was pending in this court ne- 
gotiations were entered into between the parties. A copy 
of this agreement is attached to the answer, dated Novem- 
ber 30, 1940, and is signed by the two plaintiffs in this case, 
and witnessed by their attorney in the present case, and 
also by the defendants. 

In this agreement the defendant corporation, which was 
at that time also operating a rendering plant on these prem- 
ises, decided that it would discontinue and permanently 
cease the operation of the rendering works, and while said 
part of its business was then profitable, and would have been 
much more so since said time, the defendant absolutely dis-. 
continued that part of its business. This agreement pro- 
vided that the plaintiffs in this case would make no objec- 
tion to the continuation of the operation of the feeding lot, 
but were desirous of securing a discontinuance of the ren- 
dering works on said premises. The agreement provides 
in paragraph 3 that the defendant expressly reserves all 
rights to continue the operation of the feeding lot, and that 
the plaintiffs herein will hold second parties harmless from 
any and all claims for damages arising out of the opera- 
tion of the feeding lot. . 

In the argument in this court, the plaintiffs admit that 
in this agreement they agreed that the defendants could 
continue running the hog-feeding lot on these premises, 
but in defense of the instant case they argue that they have 
discovered since the signing of the agreement that the hog 
lot itself, as then and now conducted, is in every way as 
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great a nuisance as the rendering plant was which’ the 
defendants discontinued, and therefore insist upon their 
right to bring this action for damages and an injunction. 

Without setting out this contract in full, we believe that 
the defendants’ plea of estoppel has been fairly sustained. 
Plaintiffs contracted by solemn instrument, for a valuable 
consideration, that defendants might “continue to operate 
the feed lot,’ and they knew exactly what would be done 
in the conduct of that feed lot. They received a valuable 
consideration, viz., defendants’ dismissal of a valid appeal 
to the supreme court and an absolute discontinuance of the 
rendering plant then conducted thereon. This court be- 
lieves that the plaintiffs received great benefit from their 
contract, and in that contract they consented that the de- 
fendant had reserved the right to continue the hog-feeding 
operations, and this court believes it but fair to hold them 
to this part of their agreement. 

We fail to find in the evidence any evidence of any dif- 
ferent damage suffered by any and all of the owners of land 
along this creek, 

This court has reached the conclusion that the trial court, 
which had at least twice made a careful examination of 
these premises, reached the correct conclusion, and the 
judgment of dismissal of plaintiffs’ petition is affirmed. 

AFFIRMED. 


The following opinion on motion for rehearing was filed 
July 18, 1948. Rehearing denied. 


Nuisance. The feeding of cattle, sheep and hogs along a small stream 
outside of any incorporated city, and where stock feeding is gen- 
erally engaged in, may not be enjoined at the instance of a 
neighboring landowner in the absence of evidence showing that 
a nuisance was thereby created. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 
This case was argued to the court on March 1, 1943, and 
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opinion was released April 2, 1948, and is found ante, p. 
118, 8 N. W. (2d) 837, in which the judgment of the trial 
court was affirmed. 

On May 12, 1948, a motion for rehearing and brief in 
support thereof was filed by the plaintiffs-appellants. We 
. have carefully reconsidered our former opinion, and have 
reached the conclusion that the question of estoppel is not 
material to the issues, and its discussion is unnecessary. 
We do hereby set aside the former opinion, and adopt the 
following opinion in the place thereof. 

Plaintiffs sought an injunction to permanently restrain 
defendants from operating a hog-feeding lot, and in addi- 
tion asked for damages in the sum of $5,000. Issues were 
joined and trial had, and judgment entered dismissing plain- 
tiffs’ petition, each party to pay their own costs. Plain- 
tiffs appeal. 

The petition discloses that John C. Vana, Jr., and wife, 
the plaintiffs, are owners of an 11-acre tract in Sarpy coun- 
ty, upon which they reside, and that defendants operate and 
maintain a hog-feeding lot just north of plaintiffs’ premises; 
that running through the premises of defendants is a small 
fresh water creek, fed by a number of springs above defend- 
ants’ premises, and which continues through the premises 
of plaintiffs. 

The petition alleges that defendants have a large number 
of hogs, which are fed, among other things, tankage from 
a rendering plant. It is also alleged that large quantities 
of decaying and putrid animal matter are dumped into this 
creek daily, causing the stream to become corrupted and 
rendered unwholesome and impure and unfit for either hu- 
man or animal consumption; that defendants have permit- 
ted decaying and putrid hog dung to accumulate, which is 
offensive and dangerous to the health of plaintiffs and their 
family; that unless defendants are restrained they will con- 
tinue to contaminate the stream and render it unfit for use 
in the future. Plaintiffs allege that the present operation 
of said hog-feeding lot constitutes a nuisance and a health 
menace, and injures plaintiffs in the proper enjoyment of 
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their land and the stream flowing through it; that plain- 
tiffs have no adequate remedy at law, since said nuisance is 
a continuing one; that by reason of the pollution of said 
stream and the said odors, by which the value of plaintiffs’ 
property has been depreciated and the use thereof restrict- 
ed, plaintiffs have been damaged in the sum of $5,000, and 
they pray for a permanent injunction. 

The defendants’ answer admits the ownership of the 
premises described in the petition, and the operation of the 
hog-feeding lot by defendants, and denies all other allega- 
tions of the petition. Defendants allege that the Grain Belt 
Supply Company is engaged in the production, manufac- 
ture and sale of anti-hog-cholera serum and hog-cholera vi- 
rus, and has held a license from the United States depart- 
ment of agriculture for the manufacture and sale of such 
products since 1914; that said products are necessary for 
the protection of swine health; that it is necessary in the 
manufacture of serum and virus to have adequate supplies 
of pigs and hogs, which must be kept available at a point 
reasonably convenient to the place of manufacture; that the 
manufacturing establishment of Grain Belt Supply Com- 
pany is located adjacent to the Union Stock Yards, Omaha; 
that defendants’ hog lot is located on an improved highway 
in Sarpy county, about 3%2 miles therefrom. 

It is further alleged that Omaha is one of the largest 
live stock markets in the world; that for many years large 
numbers of cattle, sheep and hogs have been fed at many 
similar premises within a radius of 2 to 15 miles of said 
Union Stock Yards; that a number of similar feed lots lie 
along and adjacent to the stream above the premises of 
plaintiffs and defendants; that the feeding of large quanti- 
ties of cattle, sheep and hogs at feed lots such as that of de- 
fendants is a proper and necessary part of the marketing 
of large quantities of live stock; that the above mentioned 
stockyards and the packing plants located adjacent thereto 
constitute a major industry in Nebraska and in that part 
of Sarpy county in which defendants’ premises are located. 

It is also alleged that at all times defendants have kept 
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said feed lot in a clean and sanitary manner, and in as good 
condition with respect to odors of live stock as is practi- 
cable in the operation of a feed lot; that defendants have 
regularly scraped out said feed lot with scrapers, and em- 
ployed men to load the refuse upon wagons, and have hauled 
out each season many loads of manure and spread same up- 
on the fields in the vicinity of said feed lot for fertilizer; 
that the operation of said feed lot has not depreciated the 
value of plaintiffs’ property and does not constitute a nui- 
sance. Defendants further allege that said feed lot is not 
within the corporate limits of any city, town or village; 
that said premises were operated as a feed lot by defend- 
ants and their predecessors in title for many years, longer 
than the period prescribed by the Nebraska statute of lim- 
itation relating to real estate. Wherefore, defendants pray 
that the petition be dismissed. No reply to this answer ap- 
pears in the transcript. 

On May 18, 1942, the cause having been tried, argued and 
submitted on briefs, the court, having viewed the premises 
at the request of parties, found against the plaintiffs and 
that their petition should be dismissed. 

The plaintiffs rely for reversal on the charge that the de- 
cision is not sustained by sufficient evidence and is contrary 
to law, and allege generally that there were errors of law 
occurring at the trial. Plaintiffs’ first argument is based 
on the fact that the pollution of the creek running through 
the premises of the plaintiffs and defendants is unlawful 
under section 28-1013, Comp. St. 1929, which provides that 
it is an offense to put filthy substances into running water 
of which use is made for domestic purposes, and the follow- 
ing section provides that one shall not contaminate creeks 
to the annoyance of others, and shall abate the nuisance 
within 24 hours, and section 28-1017, Comp. St. 1929, pro- 
vides that it is an offense to maintain a nuisance which 
gives off offensive smells and becomes injurious to health, 
and attention is called to section 37-516, Comp. St. 1929, 
that it is an offense to dump or drain refuse near any wa- 
ters of the state, and that refuse is broadly defined. 
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The purport of these citations from our statute is to 
prove that the defendants were committing unlawful acts 
in conducting their hog-feeding operations, and while ad- 
mitting that such operations have been conducted for more 
than ten years, and were conducted prior to the time the 
plaintiffs purchased the premises, still the plaintiffs insist 
that one cannot gain a prescriptive right to commit an un- 
lawful act. 

This court has held that cattle- and hog-feeding yards 
are not in themselves a nuisance, and that they become such 
only when improperly maintained or conducted. Francisco 
v. Furry, 82 Neb. 754, 118 N. W. 1102. The evidence in the 
instant case does not justify a finding that a nuisance has 
- been created, in violation of any of these sections of the 
statutes. 

Let us now examine the evidence in this case. The creek 
which flows through the yards of both plaintiffs and de- 
fendants drains over a thousand acres of land generally 
used for feed lots for cattle, hogs and sheep. Some of these 
yards at the upper end of this creek bed are dry except 
when hard rains come, which wash the manure into the 
‘creek, and in the hardest rains this creek has been known 
to become a raging torrent, 10 feet deep and 20 to 30 feet 
wide at the top, and in such times would carry down débris 
of all kinds into the Pappio, into which this creek empties, 
and ultimately into the Missouri River. 

It may be admitted, as testified by Dr. Colien, of the de- 
partment of bacteria of Creighton medical school, who made 
an analysis of the water in this creek, that it has coli-ba- 
cillus, which would not be allowed in public swimming pools, 
and would be condemned for human use. He testified that 
the odor of this creek is the one that one would naturally 
get from swampy water, not exactly putrefaction but dis- 
agreeable, and in addition there was a definite odor of fecal. 
material. 

The evidence indicates that the number of hogs usually 
kept in this tract by defendants is not more than ordinarily 
kept in such a hog lot. There is evidence that Omaha is a 
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great live stock market, and that the operation of the many 
such hog lots in this territory, which is outside of the cor- 
porate limits of any city, is not only a lawful business but 
is a necessary business in connection with the live stock 
markets of Omaha. The evidence of the defendants indi- 
cates that they feed no decayed animal matter, but feed 
corn, oats, tankage, soy beans, linseed meal, alfalfa meal, 
salt and lime. There is evidence that the defendants main- 
tain this hog lot under conditions as clean and sanitary as 
can reasonably be maintained, considering the general fixed 
habits and characteristics of hogs. 

In 1923 a case came to this court from the city of Lin- 
coln, entitled Mathews v. Mozer, 111 Neb. 71, 195 N. W. 948, 
involving a large establishment where an extensive poultry 
business was carried on, and thousands of chickens, tur- 
keys, geese, ducks and calves were slaughtered and dressed 
on the premises, and the trial judge made a careful inspec- 
tion of the premises, as did the court in the case at bar. In 
that opinion it was said that the place when properly con- 
ducted should not be a nuisance, either to the public or to 
the plaintiff ; that the odor which came to the plaintiff was 
occasional rather than constant; that it was not injurious 
to health, and not worse than many city dwellers in busi- 
ness sections are required to endure. 

“As one man’s enjoyment of property must be considered 
in connection with the reasonable and lawful use of other 
property by his neighbors, where pigs are raised under con- 
ditions as clean and sanitary as can reasonably be obtained, 
considering the characteristics of the animal and the neces- 
sity of confinement to close quarters, the fact that odors 
from those quarters are carried over the premises of the 
summer residence of another will not make an actionable 
nuisance.” Clark v. Wambold, 165 Wis. 70, 160 N. W. 1039, 
L. R. A. 1917C, 211. 

We fail to find in the evidence any evidence of any differ- 
ent damage suffered.by any and all of the owners of land 
along this creek. 

The defendants also plead estoppel, as has been men- 
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tioned, but since we have concluded that there was not a 
nuisance as determined under the law, this question is im- 
material, and therefore we will not discuss it. The motion 
and brief filed for a rehearing are hereby overruled and 
denied. 

This court has reached the conclusion that the trial court, © 
which had at least twice made a careful examination of 
these premises, reached the correct conclusion, and the 
judgment of dismissal of plaintiffs’ petition is hereby af- 


firmed. 
AFFIRMED. 
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CARTER, J. 

This is a criminal proceeding in which the defendant 
Earl T. Platt and another were prosecuted for defrauding 
the state of Nebraska under the provisions of section 28- 
301, Comp. St. 1929. Defendant Platt, who will hereafter 
be referred to as the defendant, was tried separately. The 
jury returned a verdict of guilty and the court imposed a 
sentence of one year in the penitentiary. The defendant 
brings error to secure a review of the case in this court. 

The information alleged in substance that on or about 
September 1, 1938, and continuously thereafter until April 
J, 1941, the defendant and one Natalie Stromberger unlaw- 
fully conspired to defraud the state of Nebraska, with the 
intent to so defraud, by aiding and directing certain em- 
ployees of the University of Nebraska to make claim for 
and receive from the state large sums of money upon the 
false pretense that said employees had perfomed services 
for the state for which said money was owing. It is fur- 
ther alleged that defendant and Natalie Stromberger con- 
spired with each other and with other persons in so de- 
frauding the state. The information contains allegations 
of five separate and distinct overt acts with as many or 
more different persons all tending to establish the charge. 
The facts will be set forth more particularly in the discus- 
sion as to the sufficiency of the evidence to sustain the -con- 
viction. 

The record discloses that the defendant was the assist- 
ant director of University Extension in charge of super- 
vised correspondence study with a number of part-time em- 
ployees under his supervision and direction, and in addi- 
tion thereto a full-time stenographer and secretary, Na- 
talie Stromberger. The record shows that all university 
operations were conducted under an annual budget pre- 
pared by the Board of Regents. All claims for salaries were 
required to be approved by the person having immediate 
charge of the employees and by the head of the department. 
It was therefore the duty of the defendant to approve all 
salary claims in his department and refer them to the head 
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of the University Extension Division for approval before 
they were sent to the chancellor and finance secretary for 
final consideration. It is quite evident from the record that 
all the officers superior to the defendant were required by 
necessity to rely upon the approval of defendant as to the 
detail of each claim made by employees under his supervi- 
sion. 

The evidence further shows that defendant had a num- 
ber of students working in his department and under his 
immediate direction on a part-time basis. In order to com- 
pute their earnings they were required to register on time 
cards the actual hours they worked, a time clock being pro- 
vided by which the number of hours of employment could 
be correctly recorded and ascertained. During’the time 
mentioned in the information, the defendant informed five 
student employees that they were to manipulate the time 
clock and time cards in such a manner as to indicate thai 
they had performed more hours of service than they had 
actually performed. The students were then advised by 
defendant that each should pay back to him or to Natalie 
Stromberger the amount of money in excess of that which 
they had actually earned. In this manner defendant and 
Natalie Stromberger, according to defendant’s own state- 
ment, collected $411.74 from the five students. The claims 
in each case were falsely verified and approved by the de- 
fendant-and subsequently approved by the head of the de- 
partment, the chancellor and the finance secretary, without 
knowledge of their falsity. In this manner the state audi- 
tor and state treasurer were caused to issue warrants on 
the state treasury in payment of the fraudulent claims. 
There is evidence in the record that a large part of this 
money was used for the payment of an unauthorized salary 
increase to Natalie Stromberger, the defendant admitting 
that approximately $425 was paid to her for this purpose. 

The evidence further shows that four other employees 
were induced and directed by the defendant to falsely make 
out time cards in the names of their wives, when in truth 
and in fact the wives were not at the time in the employ of 
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the university. The money thus obtained was delivered to 
defendant, or Natalie Stromberger, or in some instances re- 
tained by the employee husbands of the false claimants as 
payments on amounts which defendant had promised the 
department would pay them. In one instance an employee 
made a trip to California to address an educational meet- 
ing only after defendant had promised that his department 
would bear the expenses of the trip. No money being avail- 
able for that purpose, defendant suggested the filing of 
fraudulent time cards by the employee’s wife until the sum 
of $150, the cost of the trip, had been paid back to him. 
The plan was carried out. There is evidence in the record 
that funds thus collected from other employees, were used to 
purchase an addressograph, a radio clock, venetian blinds, 
an air conditioning machine, an interoffice communication 
system and a number of small items of which no record was 
made, all of which totaled approximately $292.11 accord- 
ing to defendant’s own statement, and none of which pur- 
chases was authorized to be paid for from the funds of the 
state. Defendant testifies that he never received any part 
of these funds and there is no direct proof that he ever did, 
although a portion of the moneys collected is not accounted 
for. 

A recitation of the facts in detail can serve no useful 
purpose. That defendant and Natalie Stromberger con- 
spired with each other and with third persons to defraud 
the state and to use the money thus obtained for purposes 
not authorized is clearly established. We therefore con- 
clude that the evidence was amply sufficient to sustain the 
verdict, unless there was error in the record sufficient to 
vitiate the verdict and judgment. 

Defendant urges that there is no evidence-in the record 
sufficient to sustain a finding that a conspiracy existed 
within the meaning of the statute. The essence of a crim- 
inal conspiracy is an unlawful agreement to violate a crim- 
inal statute. It is not necessary that direct evidence of a 
positive agreement to jointly participate in the violation 
of a criminal] statute be produced in order to establish the 
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crime. A criminal conspiracy must necessarily be entered 
into with the intent to defraud the state or to violate a 
criminal law and, intent being a matter of the mind, it is 
rarely possible to prove that element of the crime except by 
circumstances. In the case before us the defendant and 
Natalie Stromberger participated in the falsifying of time 
cards and pay roll vouchers and caused the amount gained 
by padding the pay roll to be returned to them. The overt 
acts were established not only by the employees involved, 
but by the evidence of the defendant himself. The evidence 
is clearly sufficient to sustain the jury’s verdict that defend- 
ant, Natalie Stromberger and others, conspired to defraud 
the state. The statute contains the provision “and' one or 
more of such parties do any act to effect the object of the 
conspiracy.” This requires the allegation of an overt act 
in the information and proof thereof by evidence beyond a 
reasonable doubt. We think that an overt act done in fur- 
therance of the conspiracy was alleged and amply proved. 
The overt acts established by the evidence are proper to be 
considered by the jury in connection with all the other ‘evi- 
dence in determining whether a conspiracy existed, and 
where, as in this case, the overt acts tend to establish a 
scheme or plan to accomplish some unlawful object, they 
may be properly shown as evidence of a preexisting con- 
spiracy. We are of the opinion that the evidence of all the 
overt acts proved, all based on the primary object of obtain- 
ing unauthorized funds by falsifying claims against the 
state, participated in by defendant, Natalie Stromberger 
and other employees, is sufficient to sustain the jury’s find- 
ing that defendant, Natalie Stromberger and others, did 
have an agreement or understanding to secure funds from 
the state by the fraudulent method shown. 

As we have previously mentioned, under our statute an 
overt act effecting the object of conspiracy is an essential 
element of the crime. The information must therefore al- 
lege one or more overt acts in order to charge the offense. 
The defendant filed a motion to quash the information as 
to each and every overt act therein alleged. In view of the 
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fact that an overt act effecting the object of the conspiracy 
is a necessary element of the crime, the trial court properly 
overruled the motion to quash. See Comp. St. 1929, sec. 29- 
2014; also State v. Robinson, 124 Kan. 245, 259 Pac. 691. 
The action of the tria] court in overruling a motion for a 
bill of particulars was correct, as the information with clar- 
ity and detail informed the defendant of the charge against 
him. The motion to require the state to elect was also cor- 
rectly overruled. The motion was on the theory that more 
than one crime was charged. We can only reiterate that in 
this state the crime consists of one or more overt acts com- 
mitted pursuant to a conspiracy to defraud the state or to 
violate a criminal statute. The information was drawn in 
conformity with this interpretation and consequently it 
charged but a single crime. 

It is urged that a wrongful intent is an essential element 
of the crime and that the state has failed in its proof on 
this point. It is true that defendant states he had no in- 
tention of violating any law and assumed that his acts were 
mere irregularities. The defendant is a well educated man, 
and was holding an important educational position in our 
state university. We can hardly believe that such a person 
could engage in the practice of making false time cards and 
falsely certifying their correctness to his superior under an 
honest belief that he was doing no wrong prohibited by the 
laws of this state. And the fact that he encouraged and di- 
rected young students of the university, who undoubtedly 
respected his advice and directions because of his position, 
to participate in the scheme does not encourage a belief in 
our minds that defendant’s evidence of a want of a corrupt 
intent was a likely story. The jury were evidently im- 
pressed in the same way and we think with ample justifi- 
cation. The record indicates, not that defendant was free 
from a corrupt intent, but that he claimed to have commit- 
ted the unlawful acts at the direction of his superior. This 
the jury did not believe, but they apparently did believe 
that defendant conspired with an unlawful intent to wrong- 
fully obtain money from the state treasury. Intent being 
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a frame of mind difficult of discovery by direct evidence, it 
is usually necessary to determine it by the circumstances 
and conduct of the person involved rather than by his ex- 
pressed statements. We think there was ample evidence 
from which the jury could properly find that a corrupt in- 
tent existed. 

The defendant complains of certain of the instructions 
given by the court. The only one which warrants any dis- 
cussion here is instruction No. 17 which is: ‘Whether the 
money described as irregularly obtained from the state 
through the state treasury belonged to the state or to the 
university, you may determine from the evidence; but it 
was at least ‘in the state’s possession and in its treasury and 
was taken and obtained therefrom by the deceptive means 
employed and passed in part into the hands of the defend- 
ant.” As to the first part of this instruction, it clearly fa- 
vors the defendant as the state was entitled to an instruc- 
tion that as a matter of law the money admittedly obtained 
belonged to the state. While the latter part of the instruc- 
tion could have been stated in a much better way and the 
choice of words used therein is not to be commended, yet 
when considered with all the instructions and the evidence, 
it is not prejudicial to the defendant. The defendant in his 
testimony admitted that the money received was obtained 
by a scheme to circumvent the approved methods adopted 
by the state and university officials but treated it as an ir- 
regularity required of him by his superiors. The instruc- 
tion is in line with that part of the defendant’s case and 
we fail to see how it prejudiced his rights. We find no prej- 
udicial error in any of the instructions given. 

Defendant complains of the failure of the court to give 
the instructions by him tendered. An examination of the 
tendered instructions reveals that although they are gener- 
ally correct statements of the law, the same points have 
been adequately covered by the instructions given by the 
court. We have considered all objections to the instruc- 
tions given and refused and find that as a whole they fully 
and fairly submit the law of the case to the jury. No error 
has been found in not giving instructions offered. 
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The defendant urges that one person cannot conspire with 
himself, and where two persons are tried and one is ac- 
quitted, the other must also be acquitted. In this respect 
the record shows that defendant was convicted on April 21, 
1942. On June 138, 1942, the jury, impaneled to hear the 
separate trial of Natalie Stromberger, returned a verdict 
of not guilty. The defendant thereupon moved for a dis- 
charge upon the authority of Sherman v. State, 113 Neb. 
178, 202 N. W. 4138, as follows: “Upon an information 
charging two defendants with conspiracy to commit a fel- 
ony, separate trials were granted; the defendant first tried 
was convicted, and the second one acquitted. Held error to 
sentence the defendant first tried, as he was entitled to be 
discharged upon acquittal of his alleged coconspirator.” 
The defendant’s motion for a discharge and the motion in 
arrest of judgment subsequently filed were overruled by the 
trial court. Defendant contends that this was error. 

The attorney general forcibly insists that the rule an- 
nounced in Sherman v. State, supra, is erroneous and asks 
this court to overrule that decision. The authorities cited 
are such as to warrant a reconsideration of the rule an- 
nounced in that case. 

The Sherman case is decided on the authority of State v. 
Tom, 2 Dev. (N. Car.) 569, and Casper v. State, 47 Wis. 
535, 2 N. W. 1117. An examination of the briefs filed in 
the Sherman case shows that the defendant in error did not 
contend against or cite any authorities contrary to the rule 
announced therein. We think this is a further reason why 
this court should reexamine the reasoning behind the rule, 
with a view of ascertaining whether the rule announced is 
a correct statement of the law. 

There can be no question that there must be a degree of 
dependent criminality between coconspirators to violate a 
criminal statute in order for a conviction to stand. In oth- 
er words, the guilt of both must concur in order to establish 
the guilt of either. Undoubtedly, in more ancient times all 
persons charged with the crime were tried together, a rule 
which has been superseded by our statute granting sepa- 
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rate trials on the request of any defendant. In State v. 
Tom, 2 Dev. (N. Car.) 569, relied on in the Sherman case, 
the holding is to the effect that on an indictment for con- 
spiracy against two, the acquittal of one is the acquittal of 
the other. And it seems to be conceded in that case that if 
more than two be charged with a conspiracy and all are ac- 
quitted except two, the conviction will stand. This is on 
the theory that the verdicts are consistent because the min- 
imum number required to engage in a conspiracy have been 
convicted. The closing statement of the opinion is: “The 
principle to be elicited from the cases, and the preceding 
course of reasoning satisfy my mind, that with the excep- 
tion of the intermediate infliction of punishment, between 
the conviction of one and the subsequent acquittal of anoth- 
er, there is no difference between the case of a trial of all 
by one jury, and the separate trial of each by different ju- 
ries. The operation, on one, of the acquittal of the other 
does not arise from the mode of pronouncing it, but from 
the fact of the acquittal itself being in due course of law— 
the guilt of one being dependent upon that of the other.” 
The question of the correctness of this theory will be dis- 
cussed later in this opinion. 

The only other authority cited in the Sherman case is 
Casper v, State, 47 Wis. 535, 2 N. W. 1117. The holding in 
that case is similar to that in State v. Tom, supra. It is in- 
dicated in the opinion, however, that the announced rule is 
not based upon the necessity of convicting two of the con- 
spirators charged, but on the inconsistency of the verdicts 
rendered as is evidenced by the following language from 
the opinion: “Several of the English cases cited supra hold 
that where one only is found guilty of conspiracy, his co- 
defendants not being tried, judgment should go against him. 
When a prisoner is alone indicted for a conspiracy with oth- 
ers unknown, or when he is indicted with others who can- 
not be taken or brought to trial, there appears to be no val- 
id objection to that practice; for the verdict against him is 
that he was guilty with others who cannot be brought to 
trial, and there is no presumption in his favor of their in- 
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nocence. But where several are prosecuted together, tak- 
en, and may be brought to trial, for conspiracy, and, their 
trial being severed, one only has been tried and found guil- 
ty, there is manifest impropriety in proceeding to judgment 
against him before the trial of his codefendants. The ver- 
dict against him would raise no presumption against them, 
and their acquittal would be inconsistent with his convic- 
tion, and should operate in law to acquit him also. Judg- 
ment against him, in such case, would not only be a cruel 
injustice, but an absurdity, which the law ought not to 
sanction; for one only cannot be guilty of conspiracy, and 
judgment against one, upon acquittal of those charged with 
him, would be not only a wrong to the person, but a blun- 
der in law.” 

What then is the true rule? In answering this question 
it is necessary to examine into the origin of the rule, its his- 
torical development and the reasoning and logic upon which 
the rule must rest. 

It is the contention of the attorney general that where 
two are charged with a conspiracy and one is convicted, 
the acquittal of the other upon a separate trial does not af- 
fect the previous conviction of the former. It is urged that 
the true rule is that a verdict must be consistent with it- 
self and contain no inherent repugnancy and that the rule 
that the acquittal of one of two alleged conspirators oper- 
ates as a discharge of the other applies only, if at all, where 
they are tried together to one jury. 

The rule contended for by the defendant is an outgrowth 
of the principle that a verdict must be consistent and de- 
void of repugnancy. During the periods when the early 
English cases were written, the persons charged with con- 
spiracy were all tried together. The rule was then invoked 
that if two conspirators were tried together, necessarily on 
the same evidence and under the same circumstances, and 
the nature of the crime requiring the guilty confederation 
of at least two persons, the conviction of one and the ac- 
quittal of the other resulted in such an inconsistent verdict 
that it could not be permitted to stand. With this view, al- 
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though the situation is not now before us, we are in accord. 

That uncertainty has crept into the law where one of two 
defendants has been convicted and the other acquitted in 
separate trials is apparent from the decisions. A text-writ- 
er states the existing situation in the following language: 
“As a matter of procedure it would seem that if A. be in- 
dicted and tried alone for conspiring with others, he could 
be lawfully convicted, though the others referred to or in- 
cluded in the indictment had not appeared or pleaded (a), 
or were dead before (b) or after the indictment was pre- 
ferred (c), or before they pleaded not guilty (d), or were 
subsequently and separately tried. But it is not settled 
whether, in cases of separate trials of the conspirators, the 
acquittal of those tried later would avoid the conviction of 
one earlier tried and convicted for the same conspiracy.” 
1 Russell, Crimes and Misdemeanors (8th ed.) 152. 

The authorities cited in State v. Tom, supra, the case 
from which the rule announced in the Sherman case orig- 
inated in this country, do not appear to sustain that deci-_ 
sion. In fact the opinion states that upon the precise ques- 
tion then before the court, “I have been able to find no ad- 
judged case.” 

Briefly stated, the authorities cited to sustain State v. 
Tom, supra, are as follow: In Rex v. Sudbury, 1 Lord Ray- 
mond (Eng.) 484, several defendants were indicted for riot. 
The jury convicted two and acquitted the rest. More than 
two participants being required to constitute the crime, the 
court discharged all. They were all tried jointly, the dis- 
tinguishing feature. In Rez v. Scott, 3 Bur. (Eng.) 1262, 
six were indicted for riot; two were not tried, two acquit- 
ted, and two convicted. The court refused to discharge the 
guilty ones, although three participants in the act were nec- 
essary, on the theory that it must be presumed under such 
circumstances that the guilty defendants participated with 
those that were not tried. And in Rex v. Kinnersley, 1 Str. 
(Eng.) 193, and Rez v, Niccolls, 2 Str. (Eng.) 1227, the 
defendants were charged with conspiracy. As interpreted 
in State v. Tom, supra, in each of them, one defendant was 
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found guilty ; but in one of them the other was dead, and in 
the other, not in court. In both instances a discharge was 
denied “because the guilt of the codefendant was found, as 
against the convicted defendant, and there was then no re- 
pugnancy ; and where the one was dead, there could not be 
another trial, and therefore no contradiction; and where 
one had not pleaded, though he was not concluded by the 
first verdict, and might traverse his own guilt, and be sub- 
sequently acquitted, yet the possibility of it should not in- 
tercept the stroke of justice on him already found guilty.” 
The effect of the holdings prior to State v. Tom, supra, and 
cited in that case was that if two be charged and one only 
convicted, the other being dead or not in court, the convic- 
tion should stand. And if two were tried jointly, one being 
convicted and the other acquitted, such verdict was incon- 
sistent and repugnant and required the discharge of both. 
But there is no previous case holding that verdicts on sep- 
arate trials must be consistent as to result in such cases. 
After a consideration of the authorities we are convinced 
that the cases of State v. Tom, supra, Casper v. State, supra, 
and Sherman v. State, supra, rest upon the fallacy that be- 
cause one is acquitted in a separate trial, therefore the oth- 
er could not have been guilty of the offense together with 
the one that was acquitted. We think that the verdict of a 
jury on a separate trial, finding one of two persons charged 
with conspiracy to be guilty, concludes also the guilt of 
the other for the purposes of that trial, otherwise no con- 
viction could have been had. The guilt of the codefendant 
was found as against the convicted defendant. This ele- 
ment of the crime having been established as against the 
convicted defendant, the crime was complete and the con- 
viction final as to him, irrespective of what some other jury 
on different evidence might decide. The rule cannot logi- 
cally be otherwise. The subsequent acquittal of the other 
necessarily amounts to no more than that there was a fail- 
ure of proof as to him. But if they were tried together, a 
failure of proof as to one would amount to a failure of 
proof as to both because the evidence was the same. It 
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seems to us that reason and sound logic do not support the 
rule where one of two conspirators is convicted in a sepa- 
rate trial, that he shall be discharged because the second 
may be acquitted for a multitude of reasons having nothing 
to do with his guilt. The acquittal] of the second conspira- 
tor could well result from the death or absence of an im- 
portant state witness, the incompetency of a confession of 
the convicted conspirator in the second trial, the incompe- 
tency of a plea of guilty entered by the convicted conspira- 
tor at his trial, or for any other reason that would amount 
to a failure of proof. 

The rule contended for by defendant requires consistent 
verdicts at separate trials. We know of no sound reason 
for demanding such a result, unless such verdicts stem from 
the identical evidence. It is not unusual in other types of 
crimes for one of two defendants to be convicted and the 
other to be acquitted where both equally participated in the 
same crime. Can it be said that the law is so consistent 
that the acquittal of one affects a discharge of the other? 
The question answers itself. It seems illogical to say that 
after one conspirator has been properly convicted he may 
have a second opportunity to escape punishment by the ver- 
dict in another case in which the evidence was altogether 
different and in which he may not even appear or testify. 
If the charged conspirators desire all the benefits of a joint 
trial, a demand for a separate trial should not be made. If 
one desires a separate trial and the other does not, the stat- 
utory provision on the subject must be resorted to. But we 
can see no reason why the benefits, if any, of a joint trial 
should accrue to either or any of those charged where sep- 
arate trials have been demanded and granted as the stat- 
ute requires. We conclude therefore that the rule requir- 
ing the discharge of a convicted conspirator upon the ac- 
quittal of his coconspirator at a separate trial is not sup- 
ported by sound logic or well reasoned authority. We 
therefore overrule Sherman v. State, supra, and find that 
the trial court properly refused to discharge the defendant. 
upon the acquittal of Natalie Stromberger at a separate 
trial. 
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Misconduct of the jury is charged. We have examined 
the record and find that the alleged misconduct pertains to 
matters which clearly inhere in the verdict and consequent- 
ly does not constitute misconduct. 

The defendant complains of the prejudice of the trial 
court and refers to the “sordid attempt” of the trial court 
to compel defendant to waive his right of appeal. We think 
the statement is most unfair. The record discloses that the 
trial court held a lengthy hearing at which witnesses were 
heard and the evidence carefully considered concerning the 
advisability of a parole. It is evident from the record that 
the trial court was desirous of granting a parole to the de- 
fendant and that statements made by the defendant him- 
self precluded such a result. In an attempt by the court to 
discover the then state of mind of the defendant, whether 
after conviction he realized his guilt and disclosed a peni- 
tent attitude, the defendant persisted in stating that he had 
done no moral wrong and that he was then undecided as to 
whether he would continue to contest with the state as to 
his guilt. Such a state of mind is not one that requires the 
trial court to exercise his power to suspend the proceedings 
and grant a parole as provided in section 29-2214, Comp. 
St. 1929. 

AFFIRMED. 

Rose and Eberly, JJ., not participating. 


ALICE J. RAPP, APPELLEE, V. METROPOLITAN ACCIDENT AND 


HEALTH INSURANCE COMPANY, APPELLANT. 
8 N. W. (2d) 692 


FILED APRIL 2, 1943. No. 31535. 


1. Insurance. Where the insured voluntarily submitted to a major 
surgical operation, to determine the cause of an obstruction of 
the common bile duct and, as a result of his poor physical condi- 
tion, died on the operating table during the progress of such op- 
eration from surgical shock incident to the operation, and the op- 
erating surgeon and his assistants skilfully performed the opera- 
tion, insured’s death was not the result of accident. 


VoL, 143] JANUARY TERM, 1943 145 


Rapp v. Metropolitan Accident and Health Ins. Co. 


Upon an examination and analysis of the provisions of 
the accident, and health insurance policy in the instant case, 
held, that no cause of action exists in favor of the beneficiary for 
loss of life of insured by sickness. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed, with directions. 


Frost, Hammes & Nimtz, for appellant. 


Jay P. Gibbs and Rosewater, Mecham, Shackelford & 
Stoehr, contra. 


Heard before SIMMONs, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. . 


MESSMORE, J. 

This is an action to recover the principal sum for death 
from sickness or from accident on an insurance policy, is- 
sued to plaintiff's husband November 9, 1940. On April 
30, 1941, he died during the progress of an exploratory op- 
eration from surgical shock, incident to said operation and 
from the effects of carcinoma of the common bile duct, 
which defendant’s answer denied was an accident within 
the meaning of the policy, denying the insured died from 
any bodily injury or injuries effected solely and independ- 
ently of all other causes through accidental means. At the 
conclusion of plaintiff’s evidence the defendant offered no 
evidence and moved for a directed verdict which was joined 
in by the plaintiff. The court entered the following judg- 
ment: 

“That the insured, Frank W. Rapp, died * * * (as here- 
tofore stated) ; that the immediate and proximate cause of 
his death was surgical shock, induced by said operation, 
which condition was a wholly unanticipated, unexpected, 
and unforeseen contingency, and the death of * * * from 
said cause, therefore, constituted ‘loss of life * * * result- 
ing from bodily injuries * * * sustained * * * directly, 
independently and exclusively of all other causes * * * 
through accidental means,’ within the terms and meaning 
of said policy. * * * 


146 NEBRASKA REPORTS [VOL. 143 


Rapp v. Metropolitan Accident and Health Ins. Co. 


“That the plaintiff has been paid the weekly benefits for 
confining and non-confining illness in said policy provided, 
but is entitled to recover the ‘Principal Sum’” of $1,054.50, 
costs and attorney’s fee. From this judgment the defend- 
ant appeals. 

The record discloses: The insured, Frank W. Rapp, a 
practicing dentist, 52 years of age, was and had been in 
sound health. On or about March 21, 1941, he became af- 
flicted with yellow jaundice, caused by an obstruction of 
the bile duct. He consulted a physician on March 24. On 
April 10 he entered a hospital for observation. During the 
period of time from and after that date, he was in sound 
health, visited with friends, walked about, and helped to 
move into another room. However, he suffered from se- 
vere itching. Drugs were administered to relieve his con- 
dition brought about by his affliction. He, in addition, re- 
ceived “Glucose 5%” to run food into his veins as nourish- 
ment and to neutralize some of the bile, which was sent 
back, due to poor functioning of the liver, and to relieve 
the itching and treat the liver. On several occasions at- 
tempts were made to mechanically drain the gall bladder. 
These attempts were unsuccessful, which indicated a com- 
plete obstruction of the duct. No bile was getting into the 
intestines at all. At this time a medication, called “synka- 
min,” was administered by hypodermic, used in cases of 
this kind to prevent hemorrhage. He was given more med- 
icine each day, because his condition was becoming serious, 
his itching more intense and more difficult to relieve. With 
a complete obstruction, the patient would eventually die. 

It was concluded, with the insured’s consent, that on 
April 30 he would undergo an exploratory operation to de- 
termine his difficulty. The morning of the operation his 
pulse rate was normal, respiration normal, and, in the doc- 
tor’s opinion, he would have withstood an operation. On 
or about 11:15 in the morning the operation proceeded, and, 
as the attending physician testified, its purpose was “to de- 
termine the exact situation, of any definite situation, a di- 
agnosis which cannot be made through any other means,” 
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in a case of a jaundiced condition, an operation to ‘‘defi- 
nitely examine the liver ducts, the gall bladder and the liv- 
er itself to see just where the point of obstruction is.” The 
duration of such an operation is from one hour to an hour 
and a half. The customary gall bladder incision was made, 
which is an eight-inch incision; the abdomen was opened, 
the gall bladder raised, and the ducts examined. The op- 
eration had been in progress for about 37 minutes when 
it was noticed that there was something unusual. An an- 
esthetist called the attention of the operating surgeon to 
the fact that the patient’s pulse had been very rapid and 
thready, his respiration more shallow and morerapid. This 
indicated that the patient was going into a surgical shock, 
“a condition in which the body reacts to injury or trauma 
by causing a loss of fluids from the normal blood-flowing 
channels, which would be the heart and the arteries, caus- 
ing the fluids to go into these tissue spaces surrounding it, 
and causing a constriction of the blood vessels, so there is 
not the proper blood collected or being supplied to the vital 
tissues of the body. If this condition is not corrected read- 
ily, the shock or the condition becomes worse.” Every ef- 
fort was made, with all the proper equipment and imme- 
diately, to restore the insured, but without avail. The at- 
tendants were unable to administer any fluid due to the 
failure of the heart action. The patient died on the oper- 
ating table at 12:05 p. m. 

The insured was treated because his liver was not func- 
tioning; the bile was not getting through. There was com- 
plete destruction. In this condition he would not have 
lived out his normal expectancy and would have died with- 
out the operation the same day, or with the possible chance 
of living two or three days. The operation was an attempt, 
and the only chance of saving his life or prolonging it. 
This kind of operation is a major one, and surgical] shock 
is common to it. The physician did not expect the patient 
to die on the operating table. Previously to this one, he 
had never performed an operation where the bile had backed 
up and damaged the cells of the liver and where the condi- 
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tion was as bad as in this case. The evidence is persuasive 
that the insured’s condition was cancer of the common bile 
duct. If the shock had not intervened, the operation would 
have proceeded, and the gall bladder would have been used 
to make the by-pass; the duct would have been taken out, 
the bladder opened up through which the bile could flow 
from the liver into the intestines. If this had been done; 
that is, the obstruction been removed, and if the liver had 
been regenerated and come back at all the patient might 
have lived for months. The skill with which the operation 
was performed and the medical attention given are not 
questioned. 

The defendant contends that the court erred in its find- 
ing and judgment, as heretofore stated. 

“In suit on an accident insurance policy, the burden of 
proof is upon the plaintiff to show that death was acciden- 
tal.” Dodder v. Aetna Life Ins, Co., 104 Neb. 70, 175 N. 
W. 651; followed in Lebs v. Mutual Benefit Health & Acci- 
dent Ass’n, 124 Neb. 491, 247 N. W. 19. 

The undisputed facts show that the insured consented 
to an exploratory major surgical operation, during which 
nothing unusual, unexpected or extraordinary happened in 
the operation itself, except that the insured died on the op- 
erating table from surgical shock, incident to such opera- 
tion. 

In the case of Pope v. Prudential Ins. Co., 29 Fed. (2d) 
185, the court held: ‘When insured, or those acting for 
him with his consent, did precisely what they intended to 
do and in the way which they intended, knowing that in- 
jury often resulted and might be unavoidable, and there 
was no slip or misstep in performance, nor any ignorance 
of a material factor, injury resulting therefrom did not re- 
sult through ‘accidental cause,’ within meaning of insur- 
ance policy insuring against death resulting from bodily 
injuries effected solely through ‘external, violent, or acci- 
dental causes,’ even though death so resulting might prop- 
erly be called ‘accidental death.’ ” 

In the foregoing case, the plaintiff in error was the ben- 
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eficiary in the policy upon her husband’s life, which pro- 
vided, in the event of his death, she would receive $20,000, 
and double that amount if the death were the result, di- 
rectly and independently, of bodily injuries, effected solely 
through external violence and accidental causes, but not if 
death resulted, directly or indirectly, from disease in any 
form. The defense was that surgical shock, and death re- 
sulting therefrom, was not an accident, within the concept. 
of the policy issued by the company. The judgment of the 
trial court was for the defendant and affirmed in the ap- 
pellate court. In the opinion it was said: 

“Upon the whole, we are satisfied that if the words ‘ac- 
cidental means’ are taken ‘in the sense conveyed to the or- 
dinary reader’ * * * or in the usage of the average man 
and not of the scientist (Judge Cardozo in * * * ) they may 
not, merely because a reasonably anticipated condition was 
found to exist to such a degree that the inevitable risk was 
sharply increased, rightly be interpreted as covering the 
performance of a surgical operation with due skill and in 
the expected manner; and beyond this, the proof of ‘acci- 
dental means’ does not go.” 

And, as stated in Caldwell v. Travelers Ins. Co., 305 Mo. 
619, 267 S. W. 907, the insured was operated upon for a 
double hernia and died from an obstruction of the bowel, 
and thrombosis. The burden was on the plaintiff to show 
an accidental cause of insured’s death. The operation was 
voluntarily undertaken and admittedly performed in a skil- 
ful manner. The burden was on the plaintiff to show that 
something unforeseen, unusual, unexpected, or uninten- 
tional occurred during the progress of the operation, and 
that this something caused the insured’s death. She offered 
only proof tending to show that an unforeseen, unusual and 
unexpected result followed the performance of an appar- 
ently necessary surgical operation, performed on insured 
and which was skilfully performed. She was denied recov- 
ery. Cases holding in like manner are cited by the defend- 
ant, but the only case involving surgical shock cited by 
either party is Pope v. Prudential Ins. Co., supra. The anal- 
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ysis to be drawn from the cases cited by the defendant may 
be summarized as follows: 

If one dies unexpectedly during a major surgical opera- 
tion, where there is no mishap, slip or any unexpected, un- 
usual or unforeseen occurrence, his death is not the result 
of accidental means. In the instant case there was no ac- 
cident during the insured’s exploratory major surgical op- 
eration. True, no one expected insured to die on the oper- 
ating table, but an accidental death does not depend upon 
what one expects will or will not happen. Every one knows 
that there is much uncertainty about what will or will not 
happen during a major surgical operation, if the patient is 
in a poor physical condition and if the purpose of the oper- 
ation is to explore in order to prolong the life of the in- 
sured, who in this case would have died, as testified to by 
his attending physician, on the afternoon of the day of the 
operation, if surgical steps had not been taken in an effort 
to prolong his life. 

Plaintiff’s contention, which was sustained by the trial 
court, is: Where an unusual, unexpected and unforeseen 
injury or death results from an intentional act of the in- 
sured, the ensuing injury or death is caused by accidental 
means, even though no mischance, mishap or slip occurs in 
the doing of the act; citing Murphy v. Travelers Ins. Co., 
141 Neb. 41, 2 N. W. (2d) 576, and other cases to the same 
effect. 

In the instant case, Doctor Rapp consented to the opera- 
tion. In the Murphy case the external force was a cumu- 
lative overdose of X-ray exposure which was unexpected 
and unanticipated, and the result was the breaking down 
of the tissues of the body. Here the external force was a 
surgeon’s scalpel during an operation which was expected 
and anticipated and deliberately planned, and the result 
was surgical shock, incident to the operation, meaning lia- 
ble or apt to happen, and because the insured was not able 
to respond to the ordinary heart stimulants, and because 
they were unable even to administer the fluid, due to the 
failure of the heart action, Doctor Rapp died. 
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The cases cited by the plaintiff are not cases involving 
surgical shock or a major surgical operation. There are 
cases cited which show that the insured died under the an- 
esthetic from cardiac failure, superinduced by the admin- 
istration of the anesthesia, or where the insured had sus- 
tained a bad fall which started to change the events that 

- caused his death, the fall constituting the accident. If Doc- 
tor Rapp had died as the result of shock from a fall, or fall- 
en off the operating table, and the fall during the opera- 
tion was the proximate cause of death, the plaintiff could 
recover for death from accident under cases cited by her, 
such as Modern Woodman Accident Ass’n v. Shryock, 54 
Neb. 250, 74 N. W. 607; Moon v. Order of United Commer- 
cial Travelers, 96 Neb. 65, 146 N. W. 1087; Sweeney v. 
Midwest Life Ins. Co., 129 Neb. 521, 262 N. W. 47. 

In determining the issue as to whether the death was 
caused by an accident or through accidental means, within 
the contemplation of a policy, it is necessary to analyze the 
facts and circumstances of each case presented, and a care- 
ful analysis of the facts in the instant case discloses a dis- 
tinction between our holding in Murphy v. Travelers Ins. 
Co., supra, and cases of like nature, cited by the plaintiff, 
and Pope v. Prudential Ins. Co., supra, involving the ques- 
tion of surgical shock, cited by defendant. The distinction 
we have heretofore pointed out. The plaintiff, in carrying 
the burden of proof, failed to show that the insured’s death 
was accidental. The undisputed facts are that the insured 
submitted to an exploratory major surgical operation dur- 
ing which nothing unusual, unexpected or extraordinary 
happened in the operation itself, except that it caused in- 
sured’s blood pressure to fall, which is incident to said op- 
eration, and insured died on the operating table. Surgical 
shock is common and is expected to follow in all surgical 
operations, and because the insured was not able to respond 
to the stimulants, blood transfusions could not be given, 
and as a result thereof insured died during the operation, 
it does not follow that such caused accidental death of in- 
sured. : 
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From the doctor’s contact with the patient, the treatment 
administered, the patient’s reactions, the doctor’s observa- 
tions, the history found by the doctor in the operation and 
on the autopsy which the doctor attended, it was his opin- 
ion that the poor physical condition of the patient, existing 
in the period of time through which he attended him, caused 
the surgical shock suffered by the patient. This was due 
to severe damage to the cells of the liver and its inability 
to detoxicate or break down the poisonous substances which 
are put into it, thus lessening the resistance of all the tis- 
sues, so the patient could not react as readily as he could 
have done at some previous period; that is, it was the pa- 
tient’s general condition and the condition of his tissues 
which caused his failure to respond to the stimulant. The 
patient did not have sufficient strength or stamina to with- 
stand the operation. It caused the shock; it was not an 
accident. 

The plaintiff further contends that the policy insures 
against loss of life due to disease, and that she is entitled 
to recover for the reason that the insured died of a dis- 
ease. The trial court did not so find. 

From an examination of the policy, we find that it is not 
different from a number of other accident and health poli- 
cies which provide indemnity only for death from accident. 
An analysis of the wording of the heading and the insuring 
clause in the policy discloses that recovery may not be had 
for death from disease. We deem it unnecessary to set out 
in full such provisions, but conclude that there is no cause 
of action accruing to the beneficiary, under the terms of 
the policy, for death by disease. 

The judgment of the district court is reversed, and the 
cause remanded with directions to sustain the motion for 
a directed verdict and enter judgment for the defendant. 

REVERSED. 
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STATE, EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL, 
APPELLANT, V. CENTRAL NEBRASKA PUBLIC POWER 
AND IRRIGATION DISTRICT, APPELLEE. 

8 N. W. (2d) 841 


FILED APRIL 2, 1943. No. 31511. 


1. Public Lands. By section 1, of article VIII of the Constitution 
of 1875, the commission known as the board of educational lands 
and funds has control of management, preservation and disposi- 
tion of public school lands subject to direction by the legislature. 

The public school lands of the state of Nebraska are a 

trust held by the state and by constitutional provision are in the 

control of the board of educational lands and funds, which board 

is subject to control by the legislature within constitutional lim- 

itations. 


The provision of the enabling act making the grant of 
publie school lands, and of the Constitution of 1866 designating 
the lands, and the subsequent act admitting the state into the 
Union under the Constitution constituted a contract between the 
state and the national government with regard to such grant. 
By section 1, art. XVIII of the Constitution of 1875, 
it was “ordained and declared” that all laws in force at the time 
of the adoption of the Constitution not inconsistent therewith, 
and all contracts of the state should continue to be as valid as 
if the Constitution had not been adopted. 

By section 1, art. VIII of the Constitution of 1875, the 
power to sell, lease and manage educational lands of the state 
was conferred upon a distinct board or commission, and the 
power thus conferred, the legislature is without power to take 
away. 


The legislature may, by statute, provide upon what 
terms the public school lands shall be leased or sold but it can- 
not empower any person or body to do so except the board of 
educational lands and funds. 

Any act of the legislature by which the legislature 
seeks to assume direct control over the public school lands and 
remove the control of the board of educational lands and funds 
is unconstitutional, null and void. 

The legislature is without power to make a grant in 
fee of, or an easement over, public school lands without compen- 
sation for the damage for such taking or use. 

The state as trustee is without power through legisla- 
tive means or otherwise to bestow a special benefit upon the de- 
fendant or any other person or corporation, public or private, at 
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the expense of the cestuz que trust, the public school system of 
the state. 
10. 


The acts or parts of acts herein in question purporting 
’ to grant to public corporations engaged in construction, opera- 
tion and maintenance of works of internal improvement the 
right to obtain rights of way over and across public school lands 
without compensation are declared to be unconstitutional, null 
and void. 
APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Reversed. 


Walter R. Johnson, Attorney General, and Robert A. 
Nelson, for appellant. 


R. O. Canady, P. E. Boslaugh, R. H. Beatty and M. M. 
Maupin, contra. 


Heard before SIMMONS, C.J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action by the state of Nebraska on relation of 
Walter R. Johnson, attorney general, plaintiff and appel- 
lant, against the Central Nebraska Public Power and Irri- 
gation District, a corporation, defendant and appellee. The 
action is for damages on account of the construction of an 
irrigation canal across certain common school lands locat- 
ed in Lincoln county, Nebraska. 

In the petition on which the action was presented it was 
alleged that the plaintiff was the owner of certain lands, 
the description of which is not necessary to be set out here, 
in Lincoln county, Nebraska, which lands were granted to 
the state of Nebraska by the United States congress in 
the statehood enabling act for the support of the common 
schools; that the defendant is a corporation organized and - 
existing under and by virtue of the laws of the state of Ne- 
braska and is engaged in the construction and operation of 
power and irrigation works, including irrigation and wa- 
ter power canals and reservoirs which are works of inter- 
nal improvements; that in connection with its power and 
irrigation works, the defendant unlawfully entered upon 
and took possession of and appropriated 27.36 acres of said 
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lands and exercises control and supervision thereof to the 
exclusion of the plaintiff; that in addition to the right of 
way appropriated, the land has been divided into two ir- 
regular tracts, one of which comprises about 50 acres which 
is inaccessible and will remain so unless a bridge is con- 
structed across the canal; that the canal creates a danger- 
ous condition and that fences will be required to protect 
occupants of and live stock upon the lands; and that the 
plaintiff owns no other common school lands within the 
irrigable area of the defendant district. Plaintiff claims 
damages in the amount of $5,000. 

To the petition the defendant filed a general demurrer 
which was sustained. The plaintiff elected not to plead fur- 
ther. The petition was thereupon dismissed, from which 
action the plaintiff has appealed. 

The theory or ground on which the demurrer was sus- 
tained and the action dismissed was that the petition did 
not state a cause of action for the reason that, because of 
legislative enactment or enactments, the defendant had the 
right to take, use and occupy a right of way over and across 
these lands for the purposes to which it was put without 
compensating the state or the common school fund therefor. 

For the purpose of clarification of the issue presented 
and to avoid confusion it may be stated here that the mat- 
ter of the right of the defendant to have taken the right of 
way by eminent domain is in nowise in question in this ac- 
tion. 

The defendant is a public power and irrigation district 
organized and performing its functions agreeable to the 
provisions of Senate File No. 310 of the 1933 session of the 
Nebraska legislature, as amended, which act by its terms 
(Comp. St. Supp. 1941, sec. 70-707) declares all power 
plants and systems constructed or otherwise acquired, used 
or operated or to be constructed, acquired, owned, used or 
operated to be works of internal improvement. The act as 
amended also by its terms makes all provisions of law with 
regard to electric light and power corporations, irrigation 
districts and privately owned irrigation corporations and 
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their powers of eminent domain and the use and occupation 
of state and other public lands and highways available to 
public power and irrigation districts. 

It was on the basis of the power and authority thus 
granted,.and the legislative grant of authority contained in 
section 46-128, Comp. St. 1929, which is a part of the irri- 
gation act of 1895, together with sections 46-601 and 46- 
607, Comp. St. 1929, which are a part of the Civil Admin- 
istrative Code of 1929 dealing with irrigation which de- 
clares canals and other works constructed for irrigation or 
water power purposes, or both, to be works of internal im- 
provement, that the defendants assumed to appropriate 
without compensation the right of way in question and to 
construct its irrigation canal thereon and thereover, and 
of course this also furnished the ground for the demurrer. 

The particular portion of section 46-128, Comp. St. 1929, 
that is of concern here is the following: ‘The right of way 
is hereby given, dedicated, and set apart, to locate, con- 
struct and maintain such works over and through any of 
the lands which are now, or may be the property of the 
state; and also there is given, dedicated, and set apart for 
the use and purposes aforesaid, all water and water-rights 
belonging to this state within the district.” 

Section 46-601, Comp. St. 1929, is as follows: “Canals 
and other works constructed for irrigation or water power 
purposes, or both, are hereby declared to be works of inter- 
nal improvement; and all laws applicable to works of in- 
ternal improvement are hereby declared to be applicable to 
such canal and irrigation works.” 

Section 46-607, Comp. St. 1929, is, in part, the following: 
“All persons desirous of constructing any of the works 
provided for in the preceding sections, shall have the right 
to occupy state lands and obtain right of way over, and 
across any highway in this state for such purpose without 
compensation.” 

There is no contention in the briefs that the right of way 
taken and the canal constructed thereon do not come with- 
in the meaning of the term “works of internal improve- 
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ment” or that the defendant, in the performance of its stat- 
utory functions, does not have the power of eminent do- 
main or that the statutes herein cited and quoted from were 
not intended by the legislature to permit the persons or 
corporations engaged as is the defendant to appropriate 
without compensation rights of way as was declared to have 
been done by the defendant. 

The plaintiff here contends, and that is the only question 
for determination in this case, that the legislature is with- 
out power to grant rights of way across common school 
lands of the state and that the acts and parts of acts in 
question here purporting so to do are unconstitutional, null 
and void, and that in consequence of the pleaded wrongful 
taking the state is entitled to recover damages. The trial 
court held adversely to this contention, hence the sustain- 
ing of the general demurrer and the dismissal of the peti- 
tion. : ‘ 

In order to determine this question it becomes necessary 
to examine the historical background of and source of title 
to the schoo] lands of the state of Nebraska. 

From the date of the Louisiana purchase in 1803 until 
after May 30, 1854, what is now the state of Nebraska was 
unorganized territory. On May 30, 1854, an act of congress 
was approved, the purpose of which was the organization 
of the territories of Nebraska and Kansas. Section 16 of 
this ‘act, 10 U. S. St. at Large, p. 283, is as follows: “And 
be it further enacted, That when the lands in the said Ter- 
ritory shall be surveyed under the direction of the govern- 
ment of the United States, preparatory to bringing the 

_same into market, sections numbered sixteen and thirty-six 
in each township in said Territory shall be, and the same 
are hereby, reserved for the purpose of being applied to 
schools in said Territory, and in the States and Territories 
hereafter to be erected out of the same.” 

Nebraska came into the Union as a state by virtue of 
an enabling act of congress approved April 19, 1864. (13 
U.S. St. at Large, p. 47.) By the terms of this act (section 
7) sections sixteen and thirty-six of each township were 
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granted to the state for the support of common schools, ex- 
cept in cases where sales had been made. In lieu of lands 
sold, the state was granted other lands equivalent in area 
in subdivisions of not less than quarter-sections. 

A Constitution having been regularly approved within 
the territory in 1866, Nebraska was admitted into the 
Union on March 1, 1867. By its admission it assumed the 
privileges and duties of statehood, including those imposed 
by the congressional enabling act which included the ac- 
ceptance of the lands and funds for the common schools of 
the state. 

The Constitution of 1866 contained the following provi- 
sion: “The principal of all funds arising from the sale, or 
other disposition of lands or other property, granted or in- 
trusted to this state for educational and religious purposes, 
shall forever be preserved inviolate and undiminished; and 
the income arising therefrom shall be faithfully applied to 
the specific objects of the original grants or appropriations. 
The legislature shall make such provisions by taxation or 
otherwise, as, with the income arising from the school trust 
fund, will secure a thorough and efficient system of com- 
mon schools throughout the state; but no religious sect or 
sects shall ever have any exclusive right to, or control of, 
any part of the school funds of this state.” Const. 1866, 
art. VII, sec. 1. 

The Constitution of 1875 was adopted which was amend- 
atory of the Constitution of 1866 with regard to school 
lands and funds, their uses, and supervision and control 
thereof. The pertinent provisions are sections 1, 2 and 3 
respectively of article VIII, as follows: 

“The governor, secretary of state, treasurer, attorney 
general, and commissioner of public lands and buildings 
shall, under the direction of the legislature, constitute a 
board of commissioners for the sale, leasing, and general 
management of all lands and funds set apart for education- 
al purposes, and for the investment of school funds in such 
manner as may be prescribed by law. 

“All lands, money, or other property granted, or be- 
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queathed, or in any manner conveyed to this state for edu- 
cational purposes, shall be used and expended in accordance 
with the terms of such grant, bequest or conveyance. 

“The following are hereby declared to be perpetual funds 
for common school purposes, of which the annual interest 
or income only can be appropriated, to-wit: First. Such 
per centum as has been, or may hereafter be, granted by 
congress on the sale of lands in this state. Second. All 
moneys arising from the sale or leasing of sections number 
sixteen and thirty-six in each township in this state, and 
the lands selected, or that may be selected in lieu thereof. 
Third. The proceeds of all lands that have been, or may 
hereafter be, granted to this state, where, by the terms and 
conditions of such grant, the same are not to be otherwise 
appropriated. Fourth. The net proceeds of Jands and oth- 
er property and effects that may come to the state, by es- 
cheat or forfeiture, or from unclaimed dividends, or dis- 
tributive shares of the estates of deceased persons. Fifth. 
All moneys, stocks, bonds, lands, and other property now 
belonging to the common school fund.” 

No material change was made with regard to school 
lands and funds in the Constitution of 1920. Since that 
time the composition of the board of commissioners has 
changed, but the functions are as they were fixed in the 
Constitution of 1875. 

This history and these constitutional provisions fix the 
status of the common school lands of the state of Nebraska 
and their control and supervision. In these constitutional 
provisions must be found, if indeed it may be found, legis- 
lative power to give, dedicate and set apart rights of way 
to locate, construct and maintain works of internal im- 
provement over and through school lands as was attempt- 
ed by section 46-128, Comp. St. 1929, or the power to grant 
the right to occupy school lands and to obtain rights of way 
thereon and thereover without compensation as was at- 
tempted by section 46-607, Comp. St. 1929. 

Analysis discloses that the only grant of control to the 
legislature is contained in section 1, of article VIII of the 
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1875 Constitution. Specifically the commission has con- 
trol of management, preservation and disposition under the 
direction of the legislature with the requirement that the 
school funds shall be invested by the commission as may 
be prescribed by law. 

Is then this constitutional directive grant of control over 
the commission by the legislature of sufficient breadth to 
allow the legislature in the respect herein under examina- 
tion to assume control over the use or disposition of public 
school lands independent of the board of commissioners? 
This precise question has not heretofore been before this 
court. 

The appellee insists that it has been before the courts of 
some of our sister states and in the brief cites the decisions 
of those courts. 

Attention has been called to the case of [daho-Iowa Lat- 
eral & Reservoir Co. v. Fisher, 27 Idaho, 695, 151 Pac. 998. 
Section 8, art. 9 of the Constitution of Idaho, provided: 
“No school lands shall be sold for less than ten dollars per 
acre.” One phase of the controversy centered around the 
question of whether or not in the face of this provision the 
state legislature had power to grant rights of way across 
school lands for ditches, canals, reservoirs or other works 
for carrying or distributing public waters for irrigation 
without compensation. 

The court there held that such power did reside in the 
legislature. It so held substantially on three grounds. 
First, it held that the legislation was proper as a part of 
the sovereign right of eminent domain residing in the state 
and exercisable through the lawmaking body; second, that 
by reason of statutory classification of titles the granting 
of the right of way gave only the right to acquire an ease- 
ment and not a fee title, and third, that viewed from an 
economic viewpoint an interpretation should be made, if it 
might be done, that would effect a benefit rather than det- 
riment in the development of the state’s resources. 

The case of Ross v. Trustees of University, 30 Wyo. 433, 
222 Pac. 3, is one wherein the power of the legislature to 
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give to the state board of land commissioners the right to 
grant without compensation rights of way for public high- 
ways across lands which had been given to the state by the 
congress of the United States in the Act of Admission under 
the following restriction was brought into question: “None 
of said lands shall be sold for less than $10 per acre, and 
the proceeds shall constitute a permanent fund to be safely 
invested and held by said state, and the income thereof be 
used exclusively for university purposes.” Act of Admis- 
sion of Wyoming July 10, 1890, sec. 8. 

In acceptance of this grant with its restrictions the Con- 
stitution of the state of Wyoming contains the following: 
“Such lands shall be disposed of only at public auction. to 
the highest * * * bidder, after having been duly appraised 
by the land commissioners, at not less than three-fourths 
of the appraised value thereof, and for not less than $10 
per acre.” Const. of Wyoming, art. 18, sec. 1. 

The court sustained the power of the legislature to make 
the grant of authority to the board. It did so on the ground 
of necessity for and control of establishment of public high- 
ways, and under the power of eminent domain. The court 
said: “The power of a state to provide highways for pub- 
lic use has been likened to the power of taxation and said 
to be well-nigh as essential to the existence of government. 
Courts do not hold that the power has been surrendered ex- 
cept in those cases where there appears the deliberate pur- 
pose of the state to abandon it.’ On the application of emi- 
nent domain the court said: “ ‘Eminent domain’ is shortly 
defined as the power to take private property for public 
uses. * * * So understood, we think that power is not in- 
volved in this case, but if, in the exercise of it, the state 
may permit corporations and individuals to acquire the 
right to use property of this character for quasi public pur- 
poses, it is hard to see why the state itself may not consent 
to its use for a purely public purpose, especially where that 
would seem to further rather than defeat the objects of the 
grant.” 

In Grossetta v. Choate, 51 Ariz. 248, 75 Pac. (2d) 1031, 
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the question before the court was that of whether the legis- 
lature had power to permit the state land department to 
grant a right of way to a county for a public highway over 
state lands. The act under which the grant had been made 
extended the right to make such grants “for any purpose it 
deems necessary, and sites for reservoirs, dams and power 
or irrigation plants or other purposes, on and over state 
lands.” The case dealt only with a right of way for a pub- 
lic highway, and the discussion in the opinion is limited to 
that subject. The court quoted from the opinion in Ross v. 
Trustees of University, supra, the first quotation therefrom 
that we have set forth herein, and further quoting there- 
from said: “But the object and end of all government is to 
promote the happiness and prosperity of the community by 
which it is established; and it can never be assumed, that 
the government intended to diminish its power of accom- 
plishing the end for which it was created. And in a coun- 
try like ours, free, active, and enterprising, continually ad- 
vancing in numbers and wealth, new channels of communi- 
cation are daily found necessary, both for travel and trade, 
and are essential to the comfort, convenience, and prosper- 
ity of the people. A state ought never to be presumed to 
surrender this power, because, like the taxing power, the 
whole community have an interest in preserving it undi- 
minished.” The Wyoming court took the quotation from 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 9 L. 
Ed. 773. 

The case of Texas Central R. Co. v. Bowman, 97 Tex. 
417, 79 S. W. 295, is one involving in one of its phases the 
constitutionality of an act of the legislature permitting 
railroads to obtain rights of way across school lands. On 
this constitutional question the court said: “As we have 
said, the construction of railroads has been regarded, in all 
of our legislative history and in the Constitution itself, as 
a legitimate means of settling, improving, and developing 
the resources of the state. The power to grant rights of 
way over the state’s property had always been exercised as 
a proper means of securing these results. This power is 
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not expressly denied by the Constitution, and as, judged by 
our legislative history and the Constitution itself, it is to 
be regarded, not as an impediment, but as a help to the 
prescribed utilization of the school fund, it should not be 
held to have been denied by implication.” Further in the 
opinion it is stated: “Another view of the Constitution 
sustains this legislation. The Legislature is permitted to 
provide for the incorporation of railroad companies by gen- 
eral law only (article 3, sec. 56), and it is provided that 
such companies ‘shall have the right to construct and oper- 
ate a railroad between any points in this state.’ This gives 
the consent of the people of the state for the Legislature, 
in the laws to be enacted, to authorize such construction and 
operation as far as it affects the state only.” 

The next case to which attention is called is Imperial Ir- 
rigation Co. v. Jayne, 104 Tex. 395, 188 S. W. 575. One of 
the questions in the case was that of whether or not the 
legislature at the time of the passage of the act under in- 
vestigation had authority under the Constitution to grant 
an easement on any portion of the public school lands of 
the state for dam and reservoir sites for irrigation. The 
court said: ‘From the view we take of the law it seems to 
us to be settled by the decisions of this state that the Leg- 
islature has power to deal with the public school lands in 
any manner not inconsistent with the express denial of the 
Constitution.” It was held that there was no such express 
denial. 

From an examination of these decisions it has been as- 
certained that in some of these jurisdictions public school 
lands came to the states through similar enabling acts and 
that they have in much the same manner as in Nebraska 
been constitutionally accepted, but it must be noted that in 
none of the cases was the question of authority of the legis- 
lature to dispose directly of school lands or their use and oc- 
cupancy contrary to what appears to be an inhibition 
against such direct disposal by the legislature contained in 
our Constitution raised. It will be noted also that in those 
cases where it was held that the right resided in the legisla- 
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ture by reason of the state’s right of eminent domain, the 
right of eminent domain which the court considered as 
available was the inherent or sovereign right of eminent 
domain and not the right of eminent domain flowing from 
statutory enactment. 

It may therefore be observed that these cases are not 
fully in point here since, as has already been pointed out, 
the school lands of the state of Nebraska are a trust held 
by the state and, by constitutional provision, are in the 
control of the board of educational lands and funds which 
board is subject to control, within constitutional limita- 
tions, by the legislature. See State v. Bartley, 41 Neb. 277, 
59 N. W. 907; State v. Board of Commissioners, 141 Neb. 
172, 3 N. W. (2d) 196. 

With regard to the public school fund derived from sale 
or income from public school lands which received the same 
constitutional treatment as the lands, this court has said: 
“The provision of the enabling act making the grant, and 
of the Constitution of 1866 setting apart and pledging the 
principal and income from such grant * * * , and the sub- 
sequent act admitting the state into the Union under such 
Constitution constituted a contract between the state and 
the national government relating to such grants. By sec- 
tion 1, art. XVI (XVIII) of the Constitution of 1875, it was 
‘ordained and declared’ that ‘all laws in force at the time 
of the adoption of this Constitution, not inconsistent there- 
with, and all * * * contracts of this state * * * shall con- 
tinue to be as valid as if this Constitution had not been 
adopted.’ This provision carried forward into the new Con- 
stitution the pledge made in the Constitution of 1866.” 
State v. Brian, 84 Neb. 30, 120 N. W. 916. 

It therefore follows that by reason of this the state was 
and still is under a contractual as well as a constitutional 
obligation to refrain from disposition or alienation of the 
use of this property except as allowed by the enabling act 
and the Constitution. 

Prior to 1875 no constitutional agency had been set up 
for the handling of the public school lands and funds, so 
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doubtless that was a matter for legislative control within 
the constitutional and contractual limitations. However, by 
the Constitution of 1875 (art. VIII, see. 1), this direct 
control by the legislature was taken away and placed in the 
hands of a commission which was under the control of the 
legislature. : 

The court speaking of this point said in State v. Bartley, 
40 Neb. 298, 58 N. W. 966: “By this provision the power 
to sell, lease, and manage the educational lands of the state 
is conferred upon a distinct board, composed of the state 
treasurer and four other state officers. Likewise, upon the 
same board the Constitution has placed the duty of invest- 
ing the permanent school fund of the state. The authority 
thus conferred upon the board of commissioners, or board 
of educational lands and funds, as it is usually called, the 
legislature is powerless to take away. The legislature may, 
by statute, provide upon what terms the educational land 
shall be leased or sold, yet it cannot empower the governor, 
or any other state officer alone, to sell or lease such lands. 
So the legislature may, by statute, prescribe the mode or 
manner in which the permanent school fund shall be in- 
vested in the securities enumerated in the Constitution; but 
it has no power to relieve the board created by said section 
1 of article 8 of the duty of making such investment; nor 
can it authorize any other board or person to invest said 
funds.” See, also, State v. Bartley, supra; Faun Lake 
Ranch Co. v. Cumbow, 102 Neb. 288, 167 N. W. 75. 

If then the grant here in question by the legislature is 
an interference with the control of public school lands with- 
in the meaning of section 1, art. VIII of the Constitution of 
1875, we are required to hold that such legislation is un- 
constitutional, null and void. 

The appellee contends that this legislation falls within 
the legislative prerogative for the reason that the grant: is 
of an easement as distinguished from a fee title. 

We do not doubt that only easement is claimed and that 
this was all that the defendant sought here to acquire, but 
should that be the determining factor especially when in a 
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petition for damages, as here, it is declared that by the tak- 
ing of the right of way and construction of a canal thereon 
great damage to the land was occasioned and a large por- 
tion of it was rendered useless, without large expense for 
providing ingress thereto and egress therefrom, with no 
benefit to that or any other school land? 

It is true that in some of the other jurisdictions it has 
been held that constitutional inhibition against legislative 
disposition of public school lands contemplated only aliena- 
tion of the fee and did not embrace easements for internal 
improvements made in the interest of the general welfare 
and economic and social improvement and advancement. 
Public convenience and necessity under the given circum- 
stances appears to have been a prime motive in the conclu- 
sions reached. But whatever the motive or the reasons for 
the conclusions we do not consider them compelling or bind- 
ing here. 

Whether the grant be of the fee or of an easement for 
use and occupation temporarily or in perpetuity, the public 
school lands have been diminished permanently or for a pe- 
iod of time and the school fund suffers because of the loss 
of income therefrom, and the use of other portions of the 
tract is destroyed or diminished. In either event there is 
damage. According to the petition no benefit flows to this 
land or any other public school land, from the use of the 
part taken by defendant. The benefit flows to the defend- 
ant and to the people served by the district. 

Should the public schoo] land be depleted, and in conse- 
quence the revenues for the support of the public schools 
of the state be impaired, in the interest of a community 
within the state but not the state as a whole? Does not rea- 
son support the view that for such taking the recipient or 
recipients of the taking should bear the burden of the loss 
occasioned by such taking? We think there is but one rea- 
sonable answer to these questions. The former requires a 
negative and the latter an affirmative answer. 

In the light of the clear and explicit constitutional and 
contractual provisions referred to herein, the relationship 
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of the parties, the purposes to which these lands have been 
solemnly dedicated, the ultimate effect of the taking of this 
right of way, and the purposes to be accomplished thereby, 
we cannot observe any sound economic or social reason or 
constitutional ground upon which to declare or uphold the 
power of the legislature to make the grant with regard to 
public school lands of which the plaintiff here complains. 

It might also be added that it is probable that the state 
has power to grant an easement across public lands for 
roads, or other public improvements, which the sovereign 
has power to construct or authorize for the general public 
benefit or in the interest of public welfare, but here no such 
question is presented. The lands here, by the Constitution 
and congressional act, belong to the public school system of 
the state and the state is but the trustee thereof. The state 
as trustee is without power through legislative means or 
otherwise to bestow a special benefit upon the defendant or 
any other person or corporation, public or private, at the 
expense of the cestui que trust, the public school system of 
the state. 

The acts or parts of acts purporting to grant to public 
corporations or persons engaged in construction, operation 
and maintenance of works of internal improvement the 
right to obtain rights of way over and across public school 
lands without compensation are hereby declared to be un- 
constitutional, null and void. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in conformity with 
this opinion. 

REVERSED. 


HERMAN SEIBOLD, APPELLANT, V. FRED WHIPPLE, APPELLEE, 
9 N. W. (24) 154 


FILED APRIL 2, 1948. No. 31545. 


1, Waters. Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, swale or 
draw in its primitive condition, its flow cannot be arrested or in- 
terfered with by a landowner to the injury of neighboring pro- 
prietors. 
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2. For such injury injunction is a proper remedy and an 
injured party may recover such damages in the same action as 
he may have sustained by such wrongful act. 

3. In an action by a landowner for damages caused there- 


to by the diversion of surface waters thereon, where said land 
has during the same time been subject to flood waters from other 
sources either alone or commingling with the surface waters so 
diverted, it is incumbent upon the plaintiff to allocate damages 
arising from such surface waters from damages by reason of 
the flood waters and to show the extent of the damages arising 
therefrom and in the absence of proof of allocation a judgment 
cannot be entered therefor. 

4. Evidence examined and it is held that allocation of damages from 
the diverted surface waters has not been made nor has the extent 
of the damage therefrom been proved. 


APPEAL from the district court for Frontier county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Butler, James & Morrison, for appellant. 
Fred J. Schroeder and Perry, Van Pelt & Martt, contra. 


Heard before SIMMONS, C.J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced by Herman Seibold, plaintiff 
and appellant, in the district court for Frontier county, 
against Fred Whipple, defendant and appellee, for the pur- 
pose of restraining and enjoining the defendant from ob- 
structing the natural flow of water from Clifford Canyon 
and two ravines adjacent thereto and diverting said waters 
onto the land of the plaintiff by a ditch, and for an order 
requiring the defendant to remove the dam or embankment 
at the mouth of Clifford Canyon and to fill the ditch and to 
recover damages that plaintiff’s land has sustained by rea- 
son thereof. Upon the issues made by the defendant’s an- 
swer and the plaintiff’s reply thereto the matter was tried 
to the court. From a judgment of the lower court finding 
that appellee, who will herein be referred to as defendant, 
had, after the commencement of this action on March 21, 
1941, but before trial, caused the dam or embankment to 


VOL, 143] JANUARY TERM, 1948 169 
Seibold v. Whipple 


be removed and the ditch filled and therefore denying the 
appellant, who will be herein referred to as plaintiff, an in- 
junction but without prejudice to the renewal of the appli- 
cation therefor and taxing the costs to defendant but deny- 
ing the plaintiff damages, the plaintiff has appealed. 

The contention of the plaintiff here is that the trial court 
erred in failing to allow him- damages. 
That the plaintiff was entitled to recover for damages, if 
any, which he is able to establish is without question, for 
as is said in Todd v. York County, 72 Neb. 207, 100 N. W. 
299, and Shavlik v. Walla, 86 Neb. 768, 126 N. W. 376: “An 
owner’s right to discharge surface water from his premises 
does not extend so far as to permit him to collect it in a 
volume and by means of an artificial channel discharge 
it upon another’s land, contrary to the natural course of 
drainage, to the latter’s damage and detriment,” and in 
Leaders v. Sarpy County, 1384 Neb. 817, 279 N. W. 809: 
“Where surface water resulting from rain and snow flows 
in a well-defined course, whether it be a ditch, swale or draw 
in its primitive condition, its flow cannot be arrested or in- 
terfered with by a landowner to the injury of neighboring 

proprietors.” 

“For such injury injunction is a proper remedy and an 
injured party may recover such damages in the same ac- 
tion as he may have sustained by such wrongful act.” Gra- 
ham v. Pantel Realty Co., 114 Neb. 397, 207 N. W. 680. 

The facts, as admitted by the pleadings and disclosed by 
the evidence, show the plaintiff to be the owner of the east 
half of section 17, township 7, range 27 west of the 6th P. 
M. in Frontier county, which land he acquired in 1985 and 
prior to which it was known as the Barry farm; that E. E. 
Nelson is the owner of the east half of southwest quarter 
of said section 17 which lies immediately west of and ad- 
jacent to the southeast quarter of plaintiff’s land and which 
lands are divided by a county road located on the half-sec- 
tion line, this land formerly being owned by Frank Murray; 
the defendant was at all times for the purpose of this liti- 
gation the owner of the west half of southwest quarter of 
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section 17 and east half of southeast quarter of section 18, 
all in township 7, range 27 west, which lies immediately 
west of the land of Nelson, and also those lands immediate- 
ly south of and adjacent to the lands of the plaintiff and 
Nelson. Before 1921 Medicine Creek flowed through the 
lands of Nelson and defendant in sections 17 and 18 and the 
southeast quarter of section 17 of plaintiff’s land forming 
a meandering horseshoe on the lands of the defendant and 
Nelson which reached down to within a short distance of 
the outlet of Clifford Canyon and the ravines adjacent there- 
to on the east. In 1921 Whipple and Frank Murray, who 
was then the owner of the Nelson land, dug a ditch across 
the top of this horseshoe starting in the northwest part of 
the west half of southwest quarter of section 17 and run- 
ning thence southeasterly into the Nelson land and joined 
with Medicine Creek before it passed from the Nelson land 
to the Barry land through a bridge located on the county 
road. That at all times prior to 1936 Clifford Canyon and 
the two ravines adjacent thereto on the east, which will 
hereinafter be referred to as the canyon and which are nor- 
mally dry, drained their surface waters northeasterly from 
where it flowed out of the canyon onto the defendant and 
Nelson lands in Medicine Creek basin, which was subject to 
floods and overflow from heavy rains or other sources of 
water, and there commingled with the water of Medicine 
Creek and then flowed on east in the creek or across the 
county road and over plaintiff’s land. In the early part of 
1986 the defendant constructed an embankment or dam 
some 907 feet in length east and west across the mouth of 
the canyon and from the eastern end thereof dug a ditch 
extending east to where his land joined with that of Nel- 
son, which dam or embankment and ditch wil] hereafter be 
referred to as the diversion. From that time until it was 
removed in the latter part of March, 1941, all the waters 
collecting in the canyon flowed eastward through the ditch 
and across the Nelson Jand, then over the county road and 
across the plaintiffs land south of a cottonwood tree locat- 
ed on the county road some 15 or 16 rods north of the south 
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line of plaintiff’s land, then easterly to a gully or ditch on 
the east side of plaintiff’s land, which is south of Medicine 
Creek, and into Medicine Creek itself. Although there is 
some evidence of washing south of the cottonwood prior 
to 1935, the evidence generally shows the low part of the 
plaintiff’s land south of Medicine Creek was north of the 
cottonwood and between it and the bridge over Medicine 
Creek on the county road. There was a culvert at this lo- 
cation and the flow was generally east therefrom to the gul- 
ly or ditch running into Medicine Creek. In 1935 there was 
a very heavy flood in the Medicine Creek basin covering all 
of the lands here in question and it caused considerable 
silting or filling and also washing. It appears the culvert 
north of the cottonwood was either washed out or silted in 
by this flood and that the low ground north and east of the 
cottonwood was filled in and washing or erosion took place 
south of the cottonwood and in an easterly direction there- 
from. After the defendant constructed the diversion in 
1936 none of the waters collected in the canyon were per- 
mitted to flow into the Medicine Creek basin as they had 
formerly done but were forced across the lands of Nelson 
and then across plaintiff’s land and into Medicine Creek and 
such waters on occasions flowed across these lands exclu- 
sive of any water from any other source and this condition 
continued ‘until the time it was removed. There is evidence 
in the record that during this same period the flood waters 
arising solely from Medicine Creek flooded these lands and 
that on other occasions flood waters from Medicine Creek 
commingled with the waters from the canyon flooded these 
same lands and while the evidence shows that the washed 
area south of the cottonwood and extending easterly over 
the plaintiff’s land grew in size and depth during this pe- 
riod and that it was damaged by these waters, however, 
there is no evidence showing the damage caused by the wa- 
ter from any one of these sources or the extent thereof. 
As this court stated in Compton v. Elkhorn Valley Drain- 
age District, 124 Neb. 299, 246 N. W. 340, which was an ac- 
tion to recover against the drainage district for damages 
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arising out of the collection and discharge on plaintiff’s 
lands of surface waters from a foreign watershed: “The 
drainage district is liable for such damages to crops as may 
be found to have been caused by surface waters collected 
from foreign watersheds and brought to plaintiff’s lands 
and left there through the failure of the district to take 
care of such extra burden. Compton v. Elkhorn Valley 
Drainage District, 120 Neb. 94. But, in an action against 
the district to recover for damages to crops through the al- 
leged negligence of the district, it is incumbent on the plain- 
tiff to allocate the damage arising from foreign watershed 
from damage by prolonged and excessive rainfall and trib- 
utary sources, and to show the extent of such increased 
overflow as well as the amount of damages arising there- 
from.” Likewise in Harris v. Lincoln & N. W. R. Co., 91 
Neb. 755, 187 N. W. 865: “So it seems clear that the plain- 
tiffs’ claim that the new construction either caused or con- 
tributed to the overflow, of which they complain, is not sus- 
tained by the evidence, but rests upon assumption or con- 
jecture. In Treichel v. Great Northern R. Co., 80 Minn. 
96, it was said: ‘Damages cannot be predicated upon con- 
jecture or mere speculation.’ It would seem clear that in 
this case, to sustain a recovery, the plaintiffs must show 
the excess of the overflow, which was caused by the acts 
complained of, over that which would have resulted from 
natural causes, and the extent of the damages caused there- 
by, and upon this point the record contains no direct or 
competent evidence.” See, also, Brown v. Chicago, B. & Q. 
R. Co., 195 Fed. 1007. 

The evidence shows that plaintiff’s land was damaged by 
erosion during the period that the defendant diverted the 
surface waters onto his lands and the defendant is liable 
for such damages as may be found to have been caused 
thereby. Graham v. Pantel Realty Co., supra; Todd v. York 
County, supra; Leaders v. Sarpy County, supra. However, 
the burden of proof was on the plaintiff to establish the 
damage created thereby and the extent thereof. While it 
is established that the surface waters diverted by the de- 
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fendant did flow across the plaintiff’s land while the diver- 
sion remained across the mouth of the canyon, it is also es- 
tablished that flood waters from Medicine Creek alone and 
flood waters from Medicine Creek commingling with those 
of the canyon ran across and flooded this same land during 
this same period without any evidence being offered to show 
the damages from any of these various sources or the ex- 
tent thereof. Presumably whatever erosion or damage to 
this land took place during this period was occasioned by 
these flowing waters, but we have frequently held that ver- 
dicts of the jury or judgments of the court should not be 
based on conjecture or speculation, and it being incumbent 
upon the plaintiff to establish and allocate the damage to 
his land from the waters diverted from the canyon during 
the period they were so diverted as distinguished from the 
damages of other flood waters, and the plaintiff having 
failed to adduce any evidence on this question, any judg- 
ment of this or the lower court would necessarily have to 
be based on either conjecture or speculation; therefore, the 
judgment of the lower court denying damages is affirmed. 
AFFIRMED. 


C. J. VERGES AND WERNER MULLER, DOING BUSINESS AS THE 
VERGES SANITARIUM, APPELLANTS, V. MORRILL COUNTY, 
APPELLEE. 
9N. W. (2d) 221 


FILED APRIL 9, 1943. No. 31494. 


1. Counties. The provisions of section 26-119, Comp. St. Supp. 
1941, providing that “All claims against a county must be filed 
with the county clerk within ninety days,” etc., is mandatory 
both as to the filing and the time within which the filing must be 
made. 


Before an appeal can be taken to the district court as 
provided in section 26-119, Comp. St. Supp. 1941, the claim must 
be disallowed, in whole or in part, by the county board. 


APPEAL from the district court for Morrill county: CLAI- 
BOURNE G. PERRY, JUDGE. Affirmed. 
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Robert J. Bulger and H. G. Greenamyre, for appellant. 
Bern R. Coulter, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

This is an action taken by appeal from the county board 
of Morrill county to the district court of that county, to re- 
cover upon certain claims for hospital care rendered to an 
alleged resident of Morrill county, and which claims, it was 
alleged, had been disallowed by defendant’s county board. 
Upon trial the district court, at the close of plaintiffs’ case, 
instructed a verdict for defendant. Plaintiffs appeal. We 
affirm the judgment of the trial court. 

The plaintiffs’ evidence shows the following factual situ- 
ation. The Pletcher family lived in Morrill county, and re- 
moved therefrom some two and a half years before the 
claims here involved arose. Thereafter they were living in 
Madison county, when on August 31, 1939, Mrs. Magdeline 
Pletcher was taken to plaintiffs’ hospital in a condition re- 
quiring hospitalization, for which her husband was unable 
to pay. The plaintiffs took the matter up with the relief di- 
rector of Madison county, who in turn telephoned the relief 
director of defendant county. 

The relief director of defendant county had authority to 
act in emergency cases of “life or death.”’ All other cases 
were to be investigated by her and reported to the defend- 
ant’s county board for their decision. The defendant’s re- 
lief director questioned the place of residence of Mrs. Plet- 
cher, and the liability of the defendant county, but agreed 
to emergency care until Mrs. Pletcher could be taken to the 
University Hospital at Omaha. This understanding was 
between the relief directors of the two counties. 

The plaintiffs hospitalized and cared for Mrs. Pletcher, 
and sent a statement to defendant’s relief director for serv- 
ices covering the period from August 31, 1939, to October 
1, 1939, in the sum of $142. This the board considered, 
reduced to $117, and determined that it be paid. However, 
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a separate “bill” was prepared for that amount, approved 
and paid, it being the one for care the relief director stated 
she authorized, 

Plaintiffs then sent a claim to the relief director of de- 
fendant county for the period of October 1 to 11, and Oc- 
tober 17 to November 1, 1939, Mrs. Pletcher having been 
sent to the University Hospital and returned after six days 
to plaintiffs’ hospital. On November 21, 1939, defendant’s 
relief director wrote plaintiffs questioning some of the 
charges on this second claim, and questioning liability for 
charge after Mrs. Pletcher was sent to the University Hos- 
pital. On December 5, 1989, the relief director advised 
plaintiffs that defendant’s board had decided that they 
would not assume the expense of Mrs, Pletcher’s care after 
her return from the University Hospital. 

Plaintiffs subsequently sent three additional claims cov- 
ering the period from November 1, 1939, to February 10, 
1940, when Mrs. Pletcher was discharged from the hospi- 
tal. All of these claims were prepared on plaintiffs’ sta- 
tionery and entitled “Morrill county in account with Verges 
Sanitarium.” With one exception they were sworn to and 
all were sent by plaintiffs, by direction of the relief direc- 
tor of Madison county, to the relief director of Morrill 
county, who retained them in her office. They were not pre- 
sented to the county clerk for filing and were not filed. The 
one payment made to plaintiffs was, as has been pointed 
out, made upon a separately prepared statement. These 
claims were never presented to the county commissioners, 
except it is shown that defendant’s relief director took them 
with her to the commissioners’ meetings, discussed them, 
and the commissioners informally decided not to allow 
them. It further appears that the defendant’s relief direc- 
tor presented to the county clerk only the claims that the 
commissioners decided to pay. There is no record in the 
clerk’s office of these claims involved in this litigation, and 
no record in the commissioners’ proceedings, and no time 
fixed as to when the relief director discussed these matters 
with the commissioners. : 
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In June, 1940, plaintiff Muller went to Morrill county 
and discussed these claims with the defendant’s board. The 
relief director was out of the city. He further testified that 
they told him to take the matter up with defendant’s coun- 
ty physician as to the reasonableness of some of the charg- 
es, and that they would later take the matter up with their 
relief director when she returned, further consider the mat- 
ter and let him “know what they would do about it.” He 
conferred with defendant’s physician about the claims. He 
was never thereafter notified of any disallowance, and there 
is no evidence that the board ever thereafter took any ac- 
tion on these claims or that plaintiffs requested action 
thereon, 

On November 14, 1940, plaintiffs filed with defendant’s 
county clerk a notice of appeal from the decision of the 
county board disallowing these claims “at dates unknown 
to plaintiffs.”” An appeal bond was filed December 9, 1940. 

December 14, 1940, plaintiffs filed a petition on appeal 
in the district court for Morrill county, alleging among oth- 
er matters that it was the usual practice of defendant to 
“ignore the statutory requirements” in the handling of re- 
lief claims, set out the manner of handling these claims and 
separately stated a cause of action on each of said claims, 
and alleging as to each claim that it was “never properly 
acted upon and refused or approved as required by law,” 
and that no notice of disallowance was given or record 
made. To this petition the defendant demurred for the 
reason, among others, that the petition did not state facts 
sufficient to constitute a cause of action against the defend- 
ant. The trial court sustained the demurrer. 

Thereafter plaintiffs filed an amended petition to which 
a motion to strike several allegations was made and sus- 
tained. Thereafter plaintiff filed a second amended peti- 
tion alleging as to each claim that it had been filed with 
the assistance director of defendant county, considered by 
the board, and “disallowed” giving no dates as to when the 
action was taken. A demurrer was filed to this petition 
and overruled. 
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Defendant in its answer denied generally, alleged that 
the last petition did not state facts sufficient to constitute 
a cause of action, and that the notice of appeal ‘and bond 
were not filed within the time required by statute. For 
reply plaintiffs denied generally, except as to admissions 
- Made in the answer. : 

The pleadings as finally made up tendered directly the 
issues that the claims were not filed as required by statute 
and that the claims had been disallowed by the defendant’s 
county board. 

At the close of plaintiff Muller’s cross-examination, he 
was asked if in the original petition plaintiffs had not al- 
leged that the claims were never properly acted upon, and 
refused or approved by the defendant’s board of commis- 
sioners. Over objection that the case was not being tried 
on that petition he answered “I know that was the fact.” 

At the close of plaintiffs’ case, defendant moved that the 
action be dismissed and judgment entered for it or that a 
directed verdict be granted for the reasons that the evi- 
dence failed to show that Mrs. Pletcher was entitled to 
receive relief from defendant county; that the evidence 
showed that the claims were never filed with the county - 
clerk; never formally acted upon and neither allowed nor 
disallowed, and accordingly appealable action had not been 
taken. 

The trial court sustained the motion and directed a ver- 
dict for the defendant. 

The county board has power “Fifth. To examine and 
settle all accounts against the county * * * .” Comp. St. 
Supp. 1941, sec. 26-105. As a “provision regulating the 
exercise of the power” (see Perkins County v. Keith Coun- 
ty, 58 Neb. 323, 78 N. W. 630) section 26-119, Comp. St. 
Supp. 1941, provides: ‘Before any claim against a county 
is audited and allowed, the claimant or his agent shall ver- 
ify the same by his affidavit, stating that the several items 
therein mentioned are just and true, and the services 
charged therein, or articles furnished, as the case may be, 
were rendered or furnished as therein charged, and that 
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the amount claimed is due and unpaid after allowing just 
credits. All claims against a county must be filed with the 
county clerk within ninety days from and after a time when 
any materials or labor, which forms the basis of the claim, 
shall have been furnished or performed.” 

It is clear that the claims of plaintiffs are claims which 
must be examined and settled or “audited and allowed.” 
The word “must” as used in the statute is mandatory both 
as to the filing and the time within which the filing must 
be made. See Consolidated Chemical Laboratories v. Cass 
County, 141 Neb. 486, 3 N. W. (2d) 920. There is no ques- 
tion but that these claims were never filed with the county 
clerk, nor was an attempt made to file them with the county 
clerk, nor is there any record of action’taken by the county 
board. This is not a case such as State v. Board of County 
Commissioners of Cass County, 60 Neb. 566, 83 N. W. 733, 
where the claim was delivered to the county clerk and that 
official failed to indorse upon the claim the fact and time of 
filing. Nor is it similar to Gibson v. Sherman County, 97 
Neb. 79, 149 N. W. 107, where there was a record showing 
action by the board ‘‘which could not have been done unless 
it was filed before them.” There the record was silent as 
to filing. Here the record affirmatively shows that there 
was no compliance with the mandatory provision of the 
statute. 

The conclusion of necessity is that plaintiffs have plead- 
ed and proved that their claims were not filed as required 
by law. “The jurisdiction of the district court in such mat- 
ters is derivative, and not original.’ Defendant on this 
feature of the case was entitled to have a motion to dismiss 
sustained. Shepard v. Easterling, 61 Neb. 882, 86 N. W. 
941. 

Section 26-119, supra, further provides: ‘When the claim 
of any person against the county is disallowed, in whole or 
in part, by the county board, such person may appeal from 
the decision of the board to the district court of the same 
county, * * * ” and that, “Upon the disallowance of any 
claim, it shall be the duty of the county clerk to notify the 
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claimant * * * in writing, of the fact,” etc. This obviously 
relates to claims that have been filed in accord with the 
statute. It is also clear that before an appeal may be taken 
to the district court the claim must be disallowed in whole 
or in part, by the county board. State v. Slocwm, 34 Neb. 
368, 51 N. W. 969. 

It is quite apparent that the most favorable construction 
that can be placed upon the evidence as to this feature of 
the case, even if it is considered that the claims were prop- 
erly before the board (and we find that they were not for 
the reasons hereinbefore stated), is that the claims have 
never been formally acted upon by the defendant county, 
and have never been allowed or disallowed, but were still 
pending when the notice, bond and petition on appeal were 
filed. 

This court has said: “Where there is an entire failure of 
proof to sustain a material allegation of the plaintiff’s pe- 
tition put in issue by the answer, the action of the district 
court in directing a verdict for the defendant will be sus- 
tained.” Keckler v. Modern Brotherhood of America, 77 
Neb. 301, 109 N. W. 157. 

Other questions presented need not be, and are not de- 
termined. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Mary A. HARSTICK, EXECUTRIX, APPELLANT, V. CHARLES 
BECKENHAUER, SR., ET AL., APPELLEES. 
8 N. W. (2d) 834 


FitED APRIL 9, 1948. No. 31499. 


1. Appeal. An instruction, though erroneous, is not prejudicial un- 
less it affects adversely the substantial rights of the appellant. 

2. Negligence. The doctrine of the last clear chance presupposes 
negligence on the part of the person injured or whose property 
is damaged. 

The doctrine of the last clear chance has no application 

where the position of peril of the person or property injured is 
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not due to negligence for which the party injured, in his person 
or property, is responsible. 

4. Case Disapproved. Johnston v. Delano, 100 Neb. 192, 158 N. W. 
1034, is disapproved in part. 


APPEAL from the district court for Cuming county: 
CHARLES H. STEWART, JUDGE. Affirmed. 


Rk. B. Hasselquist and F. M. Deutsch, for appellant. 
Zacek & Nicholson, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

Plaintiff, as executrix of the estate of her deceased hus- 
band, seeks to recover damages for his death. The defend- 
ants Charles Beckenhauer and Camilla Beckenhauer are 
husband and wife, and defendant Paul Beckenhauer is their 
son. The petition charges that the death was caused by 
the negligence of the defendant Paul Beckenhauer. The 
father and mother were joined as defendants under an alle- 
gation that Paul was their agent and servant. Trial was 
had. At the close of plaintiff’s case in chief, on motion of 
defendant Camilla Beckenhauer, the jury were instructed 
to return a verdict in her favor. That action is not here 
assigned as error. The trial proceeded against the remain- 
ing defendants. The jury returned a verdict for the de- 
fendants. Plaintiff appeals. We affirm the judgment of 
the trial court. 

Park street runs east and west, and Main street runs 
north and south in the city of West Point. The street is 
paved with brick. A marked pedestrian crosswalk runs 
north and south across Park street connecting the east side 
of Main street. It is protected by a “Stop” button in the 
middle of the street, and about two and a half feet east of 
the east line of the pedestrian crosswalk. 

The evidence in the light of the jury’s verdict is ample 
to sustain the following factual situation. The deceased 
walked south along the crosswalk and met and visited with 
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a friend at about the stop button. He then continued south 
and the friend north. In the meantime the defendant Paul 
Beckenhauer, then aged 15 years, riding his bicycle, ap- 
proached from the east, at a slow speed, and saw deceased 
six feet south from the button. He turned to go south of 
the button (as the north-bound man was then four feet 
from the button) and stopped his bicycle, by using his feet 
on the pavement or otherwise, so that the front wheel either 
did not cross the east line of the crosswalk or stopped a 
short distance beyond. In the meantime deceased turned, 
for some reason, either to renew his conversation or in alarm 
at the approaching bicycle and said: ‘What are you try- 
ing .’ He then stepped backward and fell over back- 
ward to the pavement, receiving the injuries that caused 
his death the following day. The bicycle did not strike the 
deceased. Paul took his bicycle to the curb and assisted in 
giving aid to the deceased. There is controversy in the evi- 
dence as to the exact position of the parties, but the testi- 
mony of eyewitnesses sustains the above statement as to 
what happened. There is also controversy in the evidence 
as to whether or not Paul was on a mission for his parents 
when these events occurred. 

These questions were all determined by the jury in the 
defendants’ favor. 

The assignments of error advanced here go to the ques- 
tion of negligence of the defendant Paul Beckenhauer and 
not to the verdict of the jury finding for the defendant 
Charles Beckenhauer, Sr., so that is not here assailed. 

The trial court instructed the jury in part as follows: 
“No. 7. Negligence in a legal sense consists of some act or 
omission of duty that in the ordinary and natural course of 
events might be the proximate cause of the injury com- 
plained of. It is want of ordinary care and may consist in 
doing something that ought not to be done, or in not doing 
something which ought to be done. By ordinary care is 
meant that degree of care which persons of ordinary care 
and prudence are accustomed to use and employ under. the 
same or similar circumstances. It should be that degree 
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of care and prudence that the circumstances and conditions 
reasonably require.” 

“No. 8. By proximate cause is meant that cause which 
without the aid of any other intervening and extraneous 
cause naturally produced the injury complained of.” 

Plaintiff first directs our attention to the second sentence 
of instruction No. 7, and states that it is not a correct defi- 
nition of negligence, and that a correct definition of negli- 
gence is that it is a failure to do what reasonable and pru- 
dent persons would ordinarily have done under the circum- 
stances, or doing what reasonable and prudent persons 
would not have done under the circumstances. In making 
this contention plaintiff overlooks the third and fourth sen- 
tences of the instruction. While the instruction is not per- 
fect in view of the use of the word “might” in the first 
sentence, it did not misadvise the jury to the plaintiff’s 
prejudice, 

But plaintiff complains of the use of the word “might” 
in the first sentence and asserts that because of it the in- 
struction is erroneous. The instruction was advantageous 
to the plaintiff. 

Plaintiff complains of instruction No. 8 in that it does 
not follow the accepted definition of proximate cause. 

Again it may be said that the language of the instruction 
is not perfect, but we are unable to see wherein it was det- 
rimental to plaintiff, ‘An instruction, though erroneous, is 
not prejudicial unless it affects adversely the substantial 
rights of the appellant.” Falkinburg v. Prudential Ins. Co., 
132 Neb. 831, 273 N. W. 478. See Comp. St. 1929, sec. 20- 
853. 

Plaintiff next argues that the court erred in failing to 
submit the case to the jury on the doctrine of the last clear 
chance. This case does not call for the application of that 
doctrine. The issues, as made up, present only the question 
of whether or not the defendant was negligent. There was 
no evidence that the deceased was negligent in any way. 

The doctrine of the last clear chance presupposes negli- 
gence on the part of the person injured or whose property 
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is damaged. It has no application where the position of 
peril of the person or property injured is not due to negli- 
gence for which the party injured, in his person or proper- 
ty, is responsible. 45 C. J. 988; 38 Am. Jur. 903, sec. 217; 
Restatement, Torts, 1253, sec. 479; 1 Shearman and Red- 
field, Negligence (Rev. ed.) 285. 

We are mindful of the statement in Johnston v. Delano, 
100 Neb. 192, 158 N. W. 1034, that the doctrine of the last 
clear chance “is based upon the idea that, when any person 
is in a place of danger, whether negligent or not, one who 
knows, or who might know, and under the circumstance 
ought to know, of the danger, must use every precaution 
to avoid injuring him.” (Emphasis supplied.) This lan- 
guage was cited with approval in Barrett v. Alamito Dairy 
Co., 105 Neb. 658, 181 N. W. 550, where, under the facts, 
we held that the doctrine was not applicable. In Parsons 
v. Berry, 180 Neb. 264, 264 N. W. 742, the language used in 
Johnston v. Delano, supra, was followed in an instruction 
where the case turned upon the question of whether or not 
the defendant had sufficient time to avoid the accident. The 
opinion states, however, “The doctrine of last clear chance 
applies where there is negligence of the defendant subse- 
quent to the negligence of the plaintiff and the defendant’s 
negligence is the proximate cause of the injury.’ The lan- 
guage of Johnston v. Delano, supra, was again quoted in 
Nielsen v. Yellow Cab & Baggage Co., 1380 Neb. 457, 265 
N. W. 420. In that case there was negligence on the part 
of the plaintiff but the doctrine was held not applicable be- 
cause there was ‘insufficient time for defendant’s driver to 
have avoided the collision. 

In Kruger v. Omaha & C. B. Street R. Co., 80 Neb. 490, 
114 N. W. 571, we said: “The doctrine of the ‘last clear 
chance’ simply means that, notwithstanding the previous 
negligence of the plaintiff, if at the time the injury was 
done it might have been avoided by the exercise of reason- 
able care on the part of the defendant, the defendant will 
be liable for the failure to exercise such care.” 

As late as Carnes v. DeKlotz, 187 Neb. 787, 291 N. W. 
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490, where the negligence of plaintiff was charged and sup- 
ported by evidence, we approved the application of the last 
clear chance doctrine following the rule long in force in 
this state, containing the element of plaintiff’s negligence 
in exposing herself to danger. See Wilfong v. Omaha & C. 
B. Street R. Co., 129 Neb. 600, 262 N. W. 537. 

The language used in Johnston v. Delano, supra, ‘“wheth- 
er negligent or not,’”’ indicating that the last clear chance 
doctrine did not presuppose negligence of the plaintiff was 
not necessary to a decision of that case (the negligence of 
the plaintiff’s intestate being presented) and it is disap- 
proved. 

Finally plaintiff argues that the verdict is not sustained 
by the evidence. We see no merit in this contention. It is 
not claimed that the defendant was negligent as a matter 
of law. The burden of proof was on the plaintiff, not the 
defendant. 

The judgment of the district court is affirmed. 

AFFIRMED. 

Wenke, J., not participating in the decision. 


SARAH C. SCULLY, APPELLANT, V. CENTRAL NEBRASKA 


PUBLIC POWER AND IRRIGATION DISTRICT, APPELLEE. 
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1. Eminent Domain. General ill-defined fears of property owners 
that a dam impounding large quantities of water may break at 
some future time and damage their property cannot be shown as 
evidence of a reduced market value in a suit for damages. 

Damages suffered by the public generally on account of 

the construction of a lawful public improvement cannot be made 

the basis of an action in tort. 

Damages resulting from the relocation of a branch rail- 

road cannot be recovered by property owners in proximity there- 

to, since their damages, though different in degree, are not differ- 
ent in kind from those suffered by the public generally. 

If the injury suffered by a private property owner, re- 

sulting from the removal of a railroad line or station, is not a 
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special damage, even though it be greater in degree than that 
suffered by the general public, no cause of action arises, for such 
damage is damnum absque injuria, 


APPEAL from the district court for Keith county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Halligan, McIntosh & Feltz, for appellants. 


Rk. O. Canaday, P. E. Boslaugh, R. H. Beatty and M. M. 
Maupin, Contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. ; , 

An amended petition was filed by the plaintiff, Sarah C. 
Scully, which set out 41 separate causes of action, 40 of 
said causes of action being assigned to her for the purpose 
of collection. All of the causes of action involved the right 
to recover damages for property located in the town of 
Keystone, Keith county, Nebraska, resulting from the con- 
struction of a dam and reservoir by the defendant district, 
four miles west of the town, and the condemnation and re- 
moval by the defendant of the Union Pacific railroad tracks 
from the town of Keystone, thereby entirely depriving the 
town of its railroad services. To this amended petition, de- 
fendant district filed a demurrer, which was submitted to 
the tria] court. Demurrer sustained. Plaintiff appeals. 

The allegations upon which the cause of action is based 
are set forth in paragraphs 1 to 6 of the first cause of ac-- 
tion, which may be condensed as follows: 

(1) The defendant is a public corporation, duly organ- 
ized under the laws of Nebraska, with its principal place 
of business in Hastings, Adams county. It is engaged in 
constructing works of internal improvement necessary to 
develop electric power. A dam has been built across the 
North Platte river at a point four miles west of Keystone, 
which will impound waters, making a reservoir which will 
have a capacity of two million acre feet of water, which 
stored water will be used to generate electric power, as well 
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as to irrigate certain lands in the Platte valley approxi- 
mately 100 miles east of said dam and reservoir. 

(2) The town of Keystone, Keith county, Nebraska, was 
located by the Union Pacific Railroad Company in 1906, 
when it built a branch line up the North Platte river from 
O’Fallons, Nebraska, into Wyoming. The said railroad 
company constructed a depot, section house, stockyards, 
water tank, and thereafter the general public constructed a 
post office, church, hotel, and various business properties, 
and the town attained a population of some 200 people. In 
addition to the railroad facilities, state and county high- 
ways connected the town with other towns and with farm- 
ing and ranching enterprises located in that territory, all 
of which created a special value in the property in said 
town. 

(3) Plaintiff alleged that the defendant has constructed 
an on-river dam, approximately two miles in width and 160 
feet in height, which dam creates a reservoir in the river 
- which will reach back 20 miles west from said dam, and the 
water just above the dam will be about 150 feet in depth; 
that the defendant district has appropriated to its own use 
all of said railroad facilities from a point more than five 
miles east of the town of Keystone to 30 miles west of the 
town of Keystone, as well as all highways leading to Key- 
stone; that such appropriation by the district was by right 
of eminent domain. 

The district entered into a contract with the Union Pa- 
cific Railroad Company to remove the entire railroad line 
for a distance of more than 30 miles and to construct a new 
railroad line in place thereof, the new railroad line being 
located approximately two miles north of the town of Key- 
stone. It is alleged that the depot of the present Keystone 
and its railroad facilities, as now locoated on the new line 
some two miles north of the old town, are in a location en- 
tirely unfit for the establishment of a townsite; that the re- 
moval of said railroad has destroyed all of the public uses 
and facilities appurtenant to said real estate, including the 
state and federal highways, and has thus destroyed the bus- 
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iness and wholly cut off the accessibility of the town of 
Keystone to its former trade territory, thus creating a spe- 
cial damage to the property therein. 

(4) Plaintiff alleged that above the dam aforesaid there 
will be stored some two million acre feet of water in a res- 
ervoir; that by danger of breakage, leaks, and floods there- 
from, a hazard is created, but that plaintiff had no cause of 
action to enjoin the construction of said dam and reservoir, 
the same being for a public use, and therefore the landown- 
ers were relegated to an action at law to recover damages 
by reason of the depreciation and damage to the value of 
their property; that prior to 1940 Keystone was a thriving 
business locality, with no vacant buildings or residences; 
that in Keystone there were lumber yards, warehouse, fur- 
niture, grocery, clothing and other stores customary in such 
a town, but that these lines of business have been removed 
from the town, or abandoned, as they could not exist cut 
off from railroad facilities and public highways. 

(5) Plaintiff alleges that all of the property had a spe- 
cial value, as it abutted on the streets in the town of Key- 
stone which connected with the railroad facilities, and the 
public use thereof, which have been taken away, thereby 
causing a special damage to said property. 

(6) Plaintiff alleges that, by reason of the construction 
of said dam and reservoir, Keystone has been changed from 
a village, with property therein of considerable value, to an 
abandoned village, and the special value of property there- 
in has been depreciated until there is no market value there- 
of, its only value being the salvage value of the improve- 
ments upon said real estate for removal to another locality. 

The plaintiff then described in paragraph 7 the lots and 
blocks which she owned, together with a two-story dwelling- 
house, garage, cement sidewalk, foundation, trees, shrub- 
bery, and certain other property on block 2 in the town of 
Keystone, upon which was constructed a store building, a 
hotel building, rooming-house, and dance hall, also certain 
vacant lots, all of which were of the value of $14,350, with 
a salvage value of $750, leaving the net damages due from 
the defendant district $18,600 on the first cause of action. 


188 NEBRASKA REPORTS [VOL. 143 


Scully v. Central Nebraska Public Power and Irrigation District 


The amount due on the other 40 causes of action is alleged 
to be $147,090.30, making total amount of damages claimed 
by plaintiff from defendant of $160,690.30. 

There is attached to the petition a map, prepared by the 
engineers of the Union Pacific Railroad Company, showing 
the old line of 32.37 miles which is to be abandoned, and 
the new line of 33.16 miles to be built. There is also at- 
tached a photostatic copy, of 14 pages, of the agreement 
entered into between the Union Pacific Railroad Company 
and the defendant district, and also agreed to by the West- 
ern Union Telegraph Company, said agreement being signed 
by W. M. Jeffers, president of the Union Pacific Railroad 
Company, D. W. Kingsley, president of the defendant dis- 
trict, and A. D. Bradley, general manager of the Western 
Union Telegraph Company, which agreement provides gen- 
erally that the district shall buy a new right of way and 
convey the same by warranty deed to the railroad company, 
with abstract showing good title thereto, free from encum- 
brance, and shall furnish all material and construct to the 
satisfaction of the railroad company the new line of rail- 
road, including bridges, culverts, signals, boundary fences, 
railroad crossings, cattle guards, sand fences, snow fences, 
and warning signals, and according to approved plans and 
specifications, removing and repairing certain station build- 
ings, and other buildings now located on its present line of 
railroad, at the towns of Keystone, Martin, Lemoyne, Bel- 
mar and Ruthton, to their new locations on the relocated 
line between mileposts 23.58 and 55.95, and all placed in 
proper condition for use in a manner satisfactory to the 
railroad company, including the complete reconstruction 
of the Western Union Telegraph Company line along said 
new line, all to be done at the cost and expense of said de- 
fendant district, free and clear of all claims, liens and en- 
cumbrances. 

It is further provided in said agreement that, after con- 
struction and completion of the new railroad line and its 
acceptance by said company, the district shall and will pay 
to the railroad company, in addition to the cost thereof, 
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the sum of $229,101, which said company will accept as 
full payment for the additional expense of maintenance and 
operation of the new line, and thereupon the old right of 
way of the railroad line shall be conveyed to the district 
by quitclaim deed, free of mortgages and liens. 

It is further set out in said agreement that the district 
will indemnify and hold harmless said railroad company 
from all claims, demands, damages, judgments, costs, and 
expenses of whatever nature sustained by others than the 
railroad company, resulting from the relocation of said line 
of railroad and the abandonment of its present line of rail- 
road. 

The demurrer filed to the amended petition having been 
argued and submitted on briefs, the following order was 
entered by the trial court: “The court finds that said de- 
murrer to said amended petition should be sustained solely 
upon the ground that such amended petition fails to plead 
a cause of action. It further appearing to the court from 
the facts disclosed in the amended petition that such amend- 
ed petition cannot be amended so as to state a cause of ac- 
tion by alleging facts of which proof could be furnished, 
and plaintiff in open court electing to stand upon her plead- 
ing, the court finds that the petition of the plaintiff should 
be dismissed.” Plaintiff insists that the court erred in en- 
tering this order sustaining the demurrer. 

It is axiomatic that a demurrer admits only facts that 
are well pleaded, and does not admit conclusions of law or 
conclusions of the pleader contained within the allegations 
of the pleading. 

We will now discuss the four propositions of law relied 
upon by the plaintiff to reverse the judgment of the district 
court, and present all of the authorities submitted in her 
brief in support thereof. 

First: Plaintiff charges that Nebraska has recognized 
the damages sustained by real estate owners by virtue of 
a change in the location of a railroad, as set out in section 
74-302, Comp. St. 1929. 

Second: “The property of no person shall be taken or 
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damaged for public use without just compensation there- 
for.” Const. art. I, sec. 21. 

A careful examination of the statute above cited shows 
that it became effective July 1, 1866, under the territory of 
Nebraska, and has never been amended. However, in the 
case at bar the plaintiff has not attempted to bring her ac- 
tion within the provisions thereof by proper pleading; nor 
does this court believe that this section 74-302, Comp. St. 
1929, applies to facts in the instant case. 

We think that, so far as this petition is concerned, the 
terms of this statute give the plaintiff no relief whatever in 
this case, and the railroad line could be removed from the 
village of Keystone. 

Now, in reference to the constitutional provision quoted 
above: To come within this section of the Constitution, the 
owner must have suffered a special injury which is differ- 
ent from that sustained by the community at large. 

The plaintiff cites City of Omaha v. Kramer, 25 Neb. 489, 
41 N. W. 295, in which a verdict was returned for damages 
in the sum of $2,000 because a viaduct was constructed in 
a street directly in front of the claimant’s property. Judge 
Maxwell wrote an opinion reversing the judgment because 
the witnesses were allowed to testify to the plaintiffs dam- 
ages rather than to the value of the property before and 
after the location of the viaduct, but in this opinion Judge 
Maxwell discussed section 21, art. I of the Constitution of 
Nebraska, which provides that the property of no person 
shall be taken or damaged for public use without just com- 
pensation therefor, and pointed out the actual damages to 
this private property different from that to the general pub- 
lic, and it was held that this claimant had sufficient special 
damage, notwithstanding the fact that the viaduct did not 
take any of the plaintiff’s land, but was simply placed in 
the street adjoining the land. 

The plaintiff also cites the case of Gledhill v. State, 123 
Neb. 726, 243 N. W. 909. The state had constructed a 
cheap, temporary bridge across a watercourse on U.S. high- 
way No. 75 in the place of a steel bridge which had been 
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washed out, it being necessary to replace the bridge quick- 
ly to avoid inconvenience to the heavy traffic from Omaha 
to Kansas City over this highway. Many piles were driv- 
en, and a sudden thaw caused ice to break up and lodge 
against the piling, causing an ice gorge or dam, which 
flooded the water back onto the land, causing special dam- 
age. The plaintiff in her brief cites the case, with a quota- 
tion therefrom, but does not make any application to the 
facts in this case: It appears from a careful reading of the 
case that the plaintiff’s property rights had been directly 
invaded by the state through the improper construction of 
this temporary bridge, by reason of which the plaintiff 
sustained property damage by the flooding of his land, 
which was special damage not suffered by the public at 
large. 

In the case of Nine Mile Irrigation District v. State, 118 
Neb. 522, 225 N. W. 679, the state of Nebraska had con- 
structed a bridge across the North Platte river on a county 
_ highway in Scotts Bluff county. In a long opinion Judge 
Day affirmed the judgment entered on the verdict in favor 
of the district. Judge Good alone dissented. This bridge 
was located about 114 miles above the headgate of the irri- 
gation canal, and so changed the current of the river that 
no water ran into the headgate of the irrigation district. 
This action was based upon a wrongful act of the state, in 
that it damaged the property of the irrigation district with- 
out just compensation, in violation of section 21, art. I of 
the Constitution, and it was held that the state itself is pro- 
hibited from damaging property for public use without com- 
pensation. It was said in the opinion that, by the acquisi- 
tion of a right of way for a highway by condemnation pro- 
ceedings, neither the county nor the state acquires the right 
to divert water of a natural stream to the damage of the 
property of an irrigation district, and the effect of this de- 
cision was that the diversion of waters from the headgates 
of the irrigation ditch was a direct special damage to the 
plaintiff’s property. 

The fourth and last case cited by plaintiff to sustain this 
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contention is Chicago, R. I. & P. R. Co. v. O'Neill, 58 Neb. 
239, 278 N. W. 521. This decision, written by Judge Sulli- 
van, was well presented to this court, two of the attorneys 
appearing in this case being W. J. Bryan and Roscoe Pound. 
Mrs. O’Neill purchased a lot on P street in Lincoln, and 
erected a two-story dwelling-house thereon. Five years 
later, in 1892, the Rock Island constructed its line of rail!- 
road across P street, 225 feet west of the plaintiff's prop- 
erty, and constructed a depot, and rendered P street impas- 
sable. The jury returned a verdict.in favor of the plain- 
tiff, which was affirmed by this court. The evidence clear- 
ly indicated the extent and character of the permanent in- 
jury to her property, which entitled her to special damag- 
es. There can be no contention that in this case the plain- 
tiff suffered an injury in the closing of P street, which was 
an entirely different injury than that suffered by the gen- 
eral public at large, and therefore it seems to the court that 
the holding in the O’Neill case has little bearing upon the 
instant case, 

Third: Plaintiff contends that a property owner whose 
property is served by the facilities of a railroad company, 
which adds a special value to such property because of such 
service, suffers damages by virtue of the discontinuance of 
the railroad, and the railroad company cannot change the 
location of said railroad to the injury of the landowner. 

In support of this contention, plaintiff cites the case of 
Brown v, Atlantic & B. Ry. Co., 126 Ga. 248, 55 S. E. 24, 
in which the railroad company relocated 19 miles of its line. 
There was a judgment for the railroad company, which was 
reversed upon appeal, and it was held that a railroad com- 
pany has the right to choose its route, and when it has ex- 
ercised that right it cannot subsequently change the loca- 
tion of its route without express legislative authority. This 
is true in Georgia because section 2171 of the Civil Code of 
1895 does not authorize a railroad company at its mere vo- 
lition to tear up its road and relocate it at a different place. 
If Nebraska had the same statute, prohibiting such a re- 
moval, then this case would be strictly in point. 
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The case of Union P. R. Co. v. Hall, 91 U. S. 348, 23 L. 
Ed. 428, is an interesting case cited by the plaintiff, and 
decided by the court in 1875. This was an action in man- 
camus to compel the railroad company to continually use _ 
the Missouri river bridge and start its trains from Coun- 
cil Bluffs, and it was held that two private citizens, Hall 
and Morse, were competent to bring the action. While this 
decision requires the continuous operation of the Union Pa- 
cific from Council Bluffs, Iowa, its eastern terminus, as a 
land grant railroad, according to the requirements of con- 
gress, it will be noted that it was an action in mandamus, 
and in no way involved an action for damages caused spe- 
cifically to plaintiff's property. 

The fourth and final proposition of law relied upon by 
plaintiff for a reversal is that land whose market value is 
sustained by certain facilities, advantages and accessibil- 
ity, when such facilities, advantages and accessibility are 
destroyed for a public use, and the market value of said 
land destroyed, the landowners are entitled to recover such 
damages sustained by them. 

Plaintiff cites United States v. Welch, 217 U. S. 338, 30 
S. Ct. 527. In this opinion, filed by Justice Oliver Wendell 
Holmes, released in 1910, an action was brought to recover 
the value of a strip of land of about three acres lying along 
the side of Four Mile creek, which land was permanently 
flooded by a dam on the Kentucky river. In this very short 
opinion the court allowed. recovery for damages to the plain- 
tiff because in taking the three acres of land it cut off his 
way into the remainder of his tract of land, and thereby 
subjected his land to special damages. Justice Holmes cites 
several cases where owners were not allowed to recover be- 
cause the rights of the plaintiff in those cases were subject 
to the superior right of the public, and says that the other 
cases submitted simply confused the argument, for in this 
case there was no question of the plaintiffs private rights. 

In plaintiff’s brief three pages are devoted to quotations 
from the case of Rumsey v. New York & N. E.R. Co., 133 
N. Y. 79, 30 N. E. 654. This was an action in which the 
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plaintiffs sought to recover damages to their uplands be- 
cause the defendant railroad company constructed its road- 
bed across the water-front, thereby cutting off plaintiffs’ 
access to the river, and the court assessed damages of $10,- 
500 on the ground that plaintiffs’ premises for the purpose 
of a brick-yard had been depreciated to that extent, but the 
judgment was reversed and a new trial granted on account 
of erroneous rules set out by the trial judge. It appears 
that this was a peculiar and special damage suffered by the 
plaintiffs in the Rumsey case, and this court fails to see in 
what way this decision can be applied in the case at bar. 

Another case cited by the plaintiff is Harrison v. Pacific 
Ry. & Navigation Co., 72 Or. 553, 144 Pac. 91. Paragraph © 
6 of the syllabus of this opinion, reading ‘‘Where the con- 
struction of a railroad prevents access by the owner of up- 
land or timber land to tide water, such prevention of access 
is a proper element of damages,”’ shows that this case sheds 
no light upon the case at bar. , 

In the case of State v. Superior Court, 102 Wash. 460, 
173 Pac. 192, the supreme court of Washington set aside 
its former opinion and held that the Willapa Power Com- 
pany, which had a franchise from the city of South Bend 
for supplying power and water to the inhabitants of that 
city, had a superior right to the Weyerhaeuser Timber 
Company, and could condemn the right which had been ac- 
quired by the timber company, as the condemnation by a 
power company would be of benefit and advantage to the 
public generally. It is difficult to see any application of the 
holding made by the Washington court in this case to the 
case at bar. 

In the case of New York, N. H. & H. R. Co. v. Blacker, 
178 Mass. 386, 59 N, E. 1020, the supreme judicial court of 
Massachusetts in 1901 had before it a case in which Mt. 
Vernon street in Dedham, running through a coal and lum- 
ber yard, was elevated 17 feet over a railroad track, and 
this made it impossible to maintain two spur tracks which 
ran into the lumber yard, which spur tracks had been used 
for many years. The owner of the lumber yard brought 
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an action for damages for the destruction of the two spur 
tracks. The opinion stated that there was no evidence that 
the railroad company discontinued the use of the spur tracks 
on its own volition, which was ordered by the public au- 
thorities for the convenience and safety of the public. The 
court held that the plaintiff could not recover the cost of 
moving the lumber and coal, nor the loss from waste in 
moving it, nor the damages caused by the interruption of 
business, but the damages recoverable are limited to the 
land taken, or injured by the taking, and do not include 
consequential damages. Judge Loring said: ‘Nor is it ma- 
terial that under the statute the respondent railroad, which 
could have removed the spur tracks without ‘making com- 
pensation to the petitioners (emphasis supplied) had it de- 
sired to do so for business purposes, has to pay sixty-five 
per cent. of the damages of the changes of grade.” 

In the case of Kayser v. Chicago, B. & Q. R. Co., 88 Neb. 
348, 129 N. W. 554, the railroad company purchased a block 
of lots in the city of Hastings, from which all of the dwell- 
ings, trees and shrubbery were removed, and the block was 
then excavated from three to seven feet, four tracks placed 
thereon for the purpose of forming a freight depot, and it 
was held that Mr. Kayser and his wife were entitled to the 
verdict of $1,100 returned by the jury for the diminution 
in value of the plaintiffs’ property by the building of these 
sidetracks adjacent to their property. It is apparent from 
a reading of this opinion, written by Chief Justice Reese, 
that the proximity of the trackage extending into and nar- 
rowing the street in front of the plaintiff’s property was a 
direct invasion of their property rights, and that the plain- 
tiffs had sustained special damages, and the recovery was 
permitted. , 

And, finally, the plaintiff cites us to the case of Steck v. 
Platte Valley Public Power & Irrigation District, 182 Neb. 
822, 273 N. W. 268. In this case Steck owned land adjacent 
to the large reservoir constructed two miles south of Suth- 
erland. The district bought several tracts of land from 
him, one of 6.67 acres and another of 152.56 acres, which 
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land was taken into the reservoir site, but his remaining 
land was not taken into consideration in these deals. The 
evidence disclosed that Steck would have to travel] more 
than two miles farther to go around the west end of the 
reservoir to go to his market town. In this case the dis- 
trict argued that Steck suffered no damage other than that 
suffered by the community in general, and Judge Good in 
writing the opinion said that if this were true it would no 
doubt be a bar to any recovery by Mr. Steck, but held that 
the evidence did not sustain such a contention, for the res- 
ervoir deprives Steck of any outlet to the north in the di- 
rection of his principal market, and cited other reasons why 
there was a difference between the injury to Steck’s land 
and the injury to land of those in the community farther 
to the south. . 

We have now presented, and very briefly discussed, all o 
the 18 cases set out in the brief of plaintiff to support a re- 
versal. In our opinion, there is no case cited by the plain- 
tiff which is authority for a reversal of the judgment in 
the instant case. 

In addition to the four propositions of law set out in 
plaintiff’s brief, we notice that, in paragraph 4 of the peti- 
tion, plaintiff charges that the storage of two million acre 
feet of water above this dam creates a hazard to the prop- 
erty in the town of Keystone because of the danger of 
breakage and floods which would follow a breakage of said 
dam. This court has considered this question of fear as re- 
lating to the value of land in several cases where electric 
lines carrying high voltage electricity were charged to de- 
preciate the market value of the land, and this court has 
held that mere general fears of this nature cannot be made 
the basis upon which to predicate any depreciation in mar- 
ket value, for an ill-defined fear that at some unknown time 
in the future some misfortune may come cannot he consid- 
ered in fixing the amount of damages. Dunlap v. Loup Riv- 
er Public Power District, 136 Neb. 11, 284 N. W. 742, 124 
A. L. R. 400. 

While it appears that some courts have taken the other 
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view, aS shown in the annotation in 124 A. L. R. 413, yet 
we believe that our holding in Nebraska is supported by the 
great weight of authority. To hold in the case at bar that 
this Kingsley dam, no matter how substantially built, by 
the best engineers, is a danger or hazard because some dams 
in some states in times past have given way, would be equal- 
ly true and depreciate the value of all property in the val- 
ley below this dam for perhaps a hundred miles. We be- 
lieve that such ill-defined fear of future misfortune is pure- 
ly speculative, and should not be considered. 

The late case of Feltz v. Central Nebraska Public Power 
& Irrigation District, 124 Fed. (2d) 578, decided by the cir- 
cuit court of appeals, eighth circuit, in 1942, was heard be- 
fore Stone, Woodrough and Johnsen, circuit judges. The 
same counsel appeared in the case as in the instant case, 
and the opinion is somewhat in point. The district required 
a portion of the Feltz land for the relocation of U. S. High: 
way No. 26, because of this same Kingsley dam and reser- 
voir. The appraisers assessed this damage at $2,473.80, 
and the verdict of the jury on this item was $1,914.12. But _ 
plaintiff also sought recovery because the shipping town of 
Belmar, included in the reservoir site, which had been lo- 
cated seven miles from his property, was to be removed, 
and its removal would separate him from his market by 
twice that distance, to plaintiff’s total damage in the sum 
of $16,000. 

In this opinion the circuit court approves the holding in 
Lowell v. Buffalo County, 119 Neb. 776, 230 N. W. 842, to 
the effect that a landowner cannot ordinarily recover, on 
account of a lawful public improvement, damages that he 
suffers in common with the public generally, though his loss - 
may be greater in degree. 

In this opinion it is also said: “The removal of Belmar 
rendered its means of ingress and egress useless, not alone 
to appellants but to the community in general which had 
used them and there is the same bar to appellants’ recovery 
in respect to the road as there is in respect to the town. * * * 
In common with their neighbors who traded or shipped to 
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Belmar, they must ship and trade elsewhere. They cannot 
be said to have had any property right in or to Belmar tak- 
en or damaged by the removal of the town or railroad with- 
in the constitutional provisions relied on.” 

The allegations of the amended petition in the case at 
bar do not show that the plaintiff or her assignors have sus- 
tained any special damage different than that sustained by 
the public generally. It is true that some suffer more than 
others, but that constitutes a difference in degree, and not 
in kind. 

Section 21, art. I of the Nebraska Constitution provides: 
“The property of no person shall be taken or damaged for 
public use without just compensation therefor,” but it was 
not intended to reach every possible injury that may be oc- 
casioned by a public improvement. If an obstruction or im- 
provement does not practically affect the enjoyment or use 
of property not taken, and thereby impair its value, no ac- 
tion will lie. To sustain an action for such damages, the 
damage must be to property, and not a mere personal in- 
convenience or injury, such as damage suffered by the pub- 
' lic generally. See City of Winchester v. Ring, 312 Ill. 544, 
144 N. E. 333, 36 A. L. R. 520; Jron City Automobile Co. v. 
City of Pittsburgh, 253 Pa. St. 478, 98 Atl. 679, L. R. A. 
1917C, 420. 

In so far as the removal of the railroad itself is con- 
cerned, in the absence of a contract with such railroad com- 
pany, or a statute forbidding removal of any line of rail- 
road, there is no right in any property owner in a town 
served there to require its continued maintenance and op- 
eration, See Southern R. Co. v. Toccoa Rock Crushing Co., 
. 47 Ga. App. 558, 171 S. E. 179. 

When there is no substantial damage to an individual, 
aside from that which may occur to all other members of 
the public, although differing in the degree of the damage, 
there cannot be a right of action for the removal of a rail- 
road, unless there is an express contract governing the re- 
lations of the parties. See Helena & Livingston Smelting & 
Reduction Co. v. Northern P. R. Co., 62 Mont. 205, 204 Pac. 
370, 23 A. L. R. 546. 
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An application was made to the commission for abandon- 
ment of a certain line of track, not because it had been op- 
erating at a loss, but because its continued existence would 
be an- impossibility in view of a flood control project, begun 
by the war department, which will create a reservoir in 
which 12 miles of the line are now located. The order per- 
mitted the entire discontinuance of a railroad line approx- 
imately 20 miles long. The judgment of the court below 
was approved, over the protest of a coal mining company, 
which alleges it will be forced out of business if railroad 
service be discontinued. Purcell v. United States, 315 U.S. 
381, 62 S. Ct. 709. 

In the case of Woodruff v. United States, 40 Fed. Supp. 
949, a short branch line of the insolvent New York, New 
Haven & Hartford Railroad Company was barely paying 
expenses when the largest shipper, Woodruff Fertilizer 
Company, made arrangements to move its location, and the 
Interstate Commerce Commission authorized an abandon- 
ment of the line. In the opinion we find a discussion of the 
efficient truck competition on improved highways, and the 
court makes this statement: ‘To be sure, abutting owners 
and shippers accustomed to local service may find the proc- 
ess of transition the occasion of inconvenience; it may even 
depress property values. But the law contemplates that 
these incidents must yield to the broader public interests.” 
The complaint was dismissed for want of equity. 

No cause of action arises apart from special contract, for 
the abandonment or relocation of a railroad branch or line, 
on the part of those who have been accustomed to use the 
same, since their damages, although they may be differ- 
ent in degree, are not different in kind from those suffered 
by the public generally. See 44 Am. Jur. 480, sec. 211.. 

The reason that there is no cause of action is that ordi- 
narily the railway company is under no implied obligation 
to continue the use of a track or station, or because the in- 
jury is not a special damage differing in kind from that sus- 
tained by the public generally, although it may be greater 
in degree, and therefore it is not of a nature which may 
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constitute the basis of a cause of action, but is damnum 
absque injuria. See Bryan v. Louisville & N. R. Co., 244 
Fed. 650; Montgomery v. Atchison, T. & S. F. Ry. Co., 89 
Fed. (2d) 94; Palmer v. Delaware, L. & W. R. Co., 277 Pa. 
St. 1, 120 Atl. 668; Beatty v. Louisville & N. R. Co.,.176 Ky. 
100, 195 8S. W. 487; 23 A. L. R. 556, Ann. 

There is in the case at bar no infringement of any stat- 
ute, nor is there any violation of constitutional guaranties 
in relocating this line of railroad so that the land it for- 
merly ran on can be submerged at the bottom of a public 
works reservoir of value to the state at large. 

The petitioner does not charge that any of the landown- 
ers in the former town of Keystone had any contract re- 
quiring the permanent operation of the railroad on its orig- 
inal line. Under these circumstances, no landowner can 
recover from the district for the damages he suffers, in com- 
mon with all others, by the relocation of the railroad line, 
thereby depriving him of the railroad facilities he had for- 
merly enjoyed. The action of the trial court in sustaining 
the demurrer to the amended petition is hereby affirmed. 

AFFIRMED. 

Simmons, C. J., concurs in the result. : 


R. A. BOFHMER, ADMINISTRATOR, APPELLEE, V. HENRY 
HEINEN ET AL., APPELLANTS. 
9 N. W. (2d) 216 


FILED APRIL 9, 1943. No. 31506. 


1. Mortgages. The possession and production of a note for cancela- 
tion are not always necessary to obtain a decree in a foreclosure. 

Where all the allegations of the petition have been put 
in issue by a general denial, proof of ownership of the note and 
the debt it represents, and that it has not been sold, assigned, or 
otherwise disposed of, is necessary before a valid decree can be 
entered. 

8. Evidence. Any statement, oral or written, the persuasiveness or 
probative value of which depends partly or wholly on something 
other than the credit to be given to the witness testifying or the 
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instrument which contains it and renders necessary a resort to 
the veracity and competency of some other person, is hearsay 
and not properly admissible as evidence. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BroaDY, JUDGE. Reversed. 


Mockett & Finkelstein and Thomas M. Davies, for ap- 
pellants, 


Boehmer & Boehmer and Field, Ricketts & Ricketts, con- 
tra. 


Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, 
CARTER, MESSMORE and YEAGER, JJ. 


CARTER, J. 

The plaintiff, as administrator with the will annexed of 
the estate of Hinrich Heinen, deceased, commenced this suit 
to foreclose a first mortgage on lands belonging to the de- 
fendants Henry Heinen and wife. The defendant Martell 
State Bank is the owner of a junior mortgage. ° The trial . 
court entered a decree to the effect that plaintiff as admin- 
istrator had a first lien and the Martell State Bank a sec- 
ond lien on the lands in question and ordered a sale thereof 
to satisfy the decree. The defendants Heinen appeal. 

This is the second appearance of this case in this court, 
the first opinion being Boehmer v. Heinen, 188 Neb. 376, 
293 N. W. 237. The principal facts are set forth in the for- 
mer opinion and will not again be recited here. The sub- 
stance of the former opinion was that, even though it was 
not necessary for plaintiff to produce the note for cancela- 
tion in order to obtain a decree foreclosing the mortgage, it 
was necessary to establish by competent evidence that the 
note or the debt it represented was owned by the mortgagee 
until his death, and by the executor of his estate in Ger- 
many at the time the decree was entered. The evidence was 
held insufficient to establish these essential facts and the 
judgment was reversed and the cause remanded for a new 
trial for this reason. The case is here again after a second 
trial in which plaintiff attempts to supply the additional 
evidence necessary to obtain a valid decree. The defend- 
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ants again contend that the evidence is insufficient to make 
a case. 

In an attempt to prove that the ownership of the note 
and mortgage was in the estate of Hinrich Heinen, plain- 
tiff offered in evidence a number of exhibits consisting prin- 
cipally of letters. Some of the letters were written by one 
Asseln, the administrator of the estate of Hinrich Heinen 
in Germany. These letters were written in 1937, and while 
one might assume from them that the note and mortgage 
were in the hands of the administrator at the time the let- 
ters were written, farther than that they do not go. Proof 
of Asseln’s appointment as executor in Germany is lacking. 
In so far as the competent evidence adduced is concerned, 
he is a stranger to the proceedings. The letters are, there- 
fore, clearly hearsay. Plaintiff contends that the note and 
mortgage having once been owned and in the possession of 
the estate, the presumption is that the estate remained the 
owner, citing Bank of Stockham v. Alter, 61 Neb. 359, 85 
N. W. 300. We do not think that case is in point in the 
matter now before us. In the present case the execution 
and delivery of the note and mortgage is not admitted as 
in the Bank of Stockham case and there is no competent evi- 
dence in the record that plaintiff, or any persons in privity 
with him, was the owner of the note and mortgage at any 
given time. Assuming that the rule announced in the Bank 
of Stockham case is correct, it cannot for the reasons stated 
have any application here. 

Letters from the American Consul General at Bremen, 
Germany, in reply to letters written by the plaintiff, pur- 
porting to recite the results of inquiries made with refer- 
ence to the estate of Hinrich Heinen and particularly to 
the note and mortgage involved here, were admitted in evi- 
dence over objection. We think this evidence was purely 
hearsay and as such improperly admitted. 

Plaintiff also offered in evidence two letters from one 
Johs. Buppelmann, a resident of Germany, one of which 
was directed to the American Consul General at Bremen, 
Germany, and the other to Margaret Wells, a foster daugh- 
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ter of Hinrich Heinen, the deceased. Buppelmann appears 
to have been an officer of the court in Germany having ju- 
risdiction of the probate of the will of Hinrich Heinen in 
Germany. It appears to us that these letters were improp- 
erly admitted in evidence on the issue before the court. 
Their admission clearly violates the hearsay rule. 

The letters of the plaintiff to Asseln and Buppelmann also 
appear in the record. It is quite evident that these letters, 
as well as the oral evidence of plaintiff on the question of 
the ownership and possession of the note and mortgage, 
were self-serving statements based on hearsay evidence and 
improperly admitted for that reason. 

A party to an action is not bound by the statements of a 
person who occupies toward him no relation of privity, 
agency or joint interest. The letters offered were not au- 
thenticated in any way, and as to the letters received from 
the American Consul General and Buppelmann, they were 
from strangers to the litigation. As such, they were clear- 
ly inadmissible. ; 

Any statement, oral or written, the persuasiveness or pro- 
bative value of which depends partly or wholly on some- 
thing other than the credit to be given to the witness testi- 
fying or the instrument which contains it and renders nec- 
essary a resort to the veracity and competency of some oth- 
er person, is hearsay and not properly admissible as evi- 
dence. Dier v. Dier, 141 Neb. 685, 4 N. W. (2d) 731. Such 
evidence deprives the parties of the right to cross-examine 
the person or persons having actual knowledge of the facts 
to be proved as well as to their right to have the court or 
jury observe their conduct and demeanor while testifying. 

Numerous cases are cited by the appellants in support of 
their objections that the evidence in question was improp- 
erly admitted under the hearsay rule. We think the rule is 
so clearly established in this jurisdiction that it needs no 
further citation here. 

Plaintiff cites authorities to the effect that one of the ex- 
ceptions to the hearsay rule is that declarations against in- 
terest by a party to the record are properly admissible in 
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evidence. We agree with this statement as a general prop- 
osition, but it has no application here. The instruments of- 
fered in this case to which this rule might apply contain 
self-serving declarations only. They contain no admissions 
against interest which tend to prove the necessary elements 
of plaintiff’s case. 

After an examination of the record we find that there is 
no competent evidence that the estate of Hinrich Heinen 
was the owner of the note and mortgage sued on at the time 
the case was heard. There is therefore a failure of proof 
upon a necessary element of the cause of action which re- 
quires that the judgment of the district court be reversed 
and the cause remanded for further proceedings. 

REVERSED. 


LypiA J. HANKS ET AL., APPELLEES, V. NORTHWESTERN 


STATE BANK OF HAY SPRINGS ET AL., APPELLANTS. 
9 N. W. (2d) 175 


FILED APRIL 9, 1943. No. 31490. 


1. Forcible Entry and Detainer. When a party seeks to recover 
damages for the unlawful detention of property he must estab- 
lish his right to the possession thereof during the period for 
which he seeks to recover and that the party against whom he 
seeks to recover unlawfully withheld such possession. 

2. Contracts. Where two or more instruments are made at the same 
time with reference to the same transaction and to effectuate the 
same purpose, they will be construed together to the same extent 
as though made in one instrument. 

3. Mortgages. It is competent for the parties to a mortgage to 
make an arrangement as to the possession or the right of pos- 
session of the premises other than that which the law would de- 
termine in the absence of an agreement and this may be done 
by a separate instrument given at the same time with the mort- 
gage. 

4, Judgment. Under the doctrine of res adjudicata, when a ques- 
tion of fact is once determined on the merits, that question is 
settled, so far as the litigants and those in privity are concerned. 
Such questions when decided cannot be relitigated between the 
same parties or their privies. 
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5. Evidence examined and held, that the Hankses did not have the 
right to possession of the premises for the years of 1927 to 1931, 
inclusive. 


APPEAL from the district court for Sheridan county: 
EARL L. MEYER, JUDGE. Reversed. 


Edwin D. Crites, for appellants. 
A. C. Plantz, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
‘ YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

. This action was commenced on March 16, 1932, in the 
district court for Sheridan county by DeWitt C. Hanks 
and Lydia J. Hanks, as plaintiffs, against the Northwest- 
ern State Bank of Hay Springs, Nebraska, and the United 
States Fidelity and Guaranty Company of Baltimore, Mary- 
land, both corporations, as defendants, for the purpose of 
recovering damages in the sum of $2,000 occasioned by the 
bank’s unlawful eviction: of the plaintiffs from a certain 
tract of 600 acres of land, more or less, located in Dawes 
county and for damages in the sum of. $3,000 occasioned by 
the bank’s unlawfully retaining possession thereof for the 
years of 1927, 1928, 1929, 1930, and 1931, without any right 
to the possession thereof. Defendants filed their answer, 
including a general denial, and upon the reply thereto by 
the plaintiffs the issues were made and tried to the court. 
From a judgment entered in favor of the plaintiffs and 
against the defendant bank for $3,000, being the rental val- 
ue of the lands for the years 1927, 1928, 1929, 1930, and 
1931, in the sum of $600 a year, and against the defendant 
surety company for the sum of $2,000, being the principal 
amount of the bond, both defendants have appealed to this 
court. : 

Phases of this litigation have been before this court on 
two previous occasions: 

Northwestern State Bank v. Hanks, 118 Neb. 442, 225 N. 
W. 119, was an action of forcible entry and detainer com- 
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menced by the bank in the county court of Dawes county 
to recover possession of the lands aforesaid. From a find- 
ing of the county court in favor of the bank, the defendants, 
the Hankses, took an appeal to the district court for Dawes 
county and upon this appeal the bank, in order to gain pos- 
session of the lands during the pendency thereof, gave a 
restitution bond in the sum of $2,000 with the defendant 
surety company as surety and went into possession of the 
land. In the district court the action was dismissed for the 
reason that the question of title had been drawn in issue. 
and therefore the county court was without jurisdiction. 
On appeal to this court the judgment of the district court 
was affirmed. 

Northwestern State Bank v. Hanks, 122 Neb. 262, 240 N. 
W. 281, was an action commenced in the district court for 
Dawes county by the bank seeking to quiet its title to these 
same lands against the Hankses. Upon trial thereof the 
district court determined that the deed given to the bank 
by the Hankses was for the purpose of securing the indebt- 
edness owing and ordered a strict foreclosure thereof. Up- 
on appeal to this court the judgment of the lower court was 
affirmed with the exception that the defendants’ time for 
the purpose of redemption was extended. 

During the pendency of this action DeWitt C. Hanks died 
and by stipulation of the parties the action was revived in 
his wife and children and all of these parties will be re- 
ferred to hereinafter as plaintiffs, the Northwestern State 
Bank of Hay Springs as the bank, and the United States 
Fidelity and Guaranty Company of Baltimore, Maryland, 
as the surety, and DeWitt C. Hanks and Lydia J. Hanks as 
the Hankses. . 

It is by reason of the bond for writ of restitution not- 
withstanding appeal given in the forcible entry and detain- 
er action upon which the surety company became surety 
that it is a party defendant, which bond is in the principal 
sum of $2,000 and which provides “that if the said North- 
western State Bank of Hay Springs, Nebraska, shall well 
and truly pay to the said DeWitt C. Hanks and Lydia 
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Hanks, should final judgment be rendered against it the 
said Northwestern State Bank of Hay Springs, Nebraska, 
on appeal, his costs and all damages which the said DeWitt 
C. Hanks and Lydia Hanks may have sustained by reason 
of the execution of said judgment, then this obligation to 
be void, otherwise to be and remain in full force and effect.” 
On February 23, 1926, the Hankses were the owners of 
the lands here involved which were being foreclosed, they 
' were being sued by the bank on a note, and were indebted 
to others. It was then agreed that the bank would take up 
all these debts for the Hankses, which it did, and in consid- 
eration thereof the deed and agreement, called a lease, were 
entered into. These instruments provided that the bank 
was to have the possession of the lands, the Hankses to have 
a lease thereto from March 1, 1926, to the last day of Feb- 
ruary, 1927, the consideration for which was their payment 
of the 1926 taxes, and granted to the Hankses an option to 
‘redeem by paying all of these debts with interest to the 
bank by the last day of February, 1927, and that if they did 
so the bank was to reconvey the premises to them, but if 
the option was not exercised then the Hankses agreed to 
peaceably vacate the premises without notice on the last 
day of February, 1927. Both the deed and the lease were - 
signed, witnessed, and acknowledged as by statute required 
for the conveyance of real estate. Although no redemption 
was made, the Hankses failed to vacate the premises on 
the last day of February, 1927. Shortly thereafter and on 
March 14, 1927, the bank commenced an action to gain pos- 
session of the lands and went into possession thereof un- 
der a writ of restitution issued pursuant to the bond given 
therein. This action was, on appeal, dismissed for want of 
jurisdiction and on appeal to this court that decision was 
affirmed, Northwestern State Bank v. Hanks, supra; how- 
ever, the bank has remained in possession at all times since 
then and was in possession for the years of 1927 to 1931, 
inclusive. 
While this action was commenced to recover damages for 
$2,000 because of the Hankses unlawful eviction from the 


208 NEBRASKA REPORTS [VOL. 143 


Hanks v. Northwestern State Bank 


premises and for $3,000 for the unlawful detention of the 
premises for the years of 1927 to 1931, inclusive, and the 
findings of the lower court were generally for the plaintiffs, 
however, there was no evidence introduced to show any 
damage to the Hankses by reason of their eviction from the 
premises nor were there any findings by the court to that 
effect but only for the rental values for the years for which 
damages have been sought for unlawful detention. Since 
the plaintiffs have taken no cross-appeal from these find- 
ings and the judgment thereon, the only matter for consid- 
eration is whether or not the record will sustain a judg- 
ment for damages for unlawful detention. 

Since neither of the cases of Northwestern State Bank v. 
Hanks, supra, have ever determined the question as to who 
was entitled to the possession of the lands during the years 
from 1927 to 1931, inclusive, that is the first question here 
for determination under the defendants’ general denial, for 
without the right of possession the plaintiffs cannot be dam- 
aged for the unlawful detention thereof. The case of Doug- 
las v. Cutlip, 118 Okla. 21, 246 Pac. 392, was an action 
against the sureties on an appeal bond given by the defend- 
ant on an appeal from a judgment for the plaintiff in a for- 
cible entry and detainer action wherein the appeal was sub- 
sequently dismissed. The court in passing on the question 
of the admissibility of evidence to show that during the pe- 
riod of time for which the plaintiff sought damages for the 
unlawful detention of the premises the plaintiff had lost the 
right of possession to a third party, said: ‘We are inclined 
to the opinion that the court was in error in sustaining 
the objection to the evidence offered. Under the terms and 
conditions of the bond sued on, it indemnifies the plaintiff, 
Cutlip, against damages by reason of wrongful detention of 
the property, and the measure of damages would be or is 
double the rental value of said premises, but the right of 
plaintiff to recover the rental value of the premises pend- 
ing the appeal must necessarily depend upon the continued 
right of possession. If in fact the bank became the owner 
of the property, and legally obtained possession thereof and 
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received the benefits therefrom, it is obvious that the plain- 
tiff, Cutlip, could not also be entitled to possession and the 
benefits derived from the premises at one and the same 
time, and hence we think that defendants should have been 
permitted to offer this proof, over the general objection 
made.” Also in the case of Paxton v. Deardon, 94 Utah, 
149, 76 Pac. (2d) 561, which was a suit by Paxton against 
Deardon and his surety on an appeal bond given in a forci- 
ble entry action wherein the defendant Deardon was found 
guilty of forcible entry and which, on appeal, was affirmed 
but which did not determine the right of possession, the 
court held: ‘We think the question of who had the right of 
possession on the 29th day of April, 1934, as between the 
Paxtons and the Deardons, not only could be but, as a prop- 
er defense, was required to be raised in this case. The the- 
ory of plaintiffs in this suit is that they had the right of 
possession and that defendant Deardon withheld it and that 
they are entitled to damages for such withholding. If it 
never was before decided who had the right of possession, 
the only way to meet their claim was to show that they 
did not have the right of possession but that Deardon did. 
Since the right of plaintiffs to recover against the surety 
depends upon their proving that they had the right of pos- 
session as against its principal and that the latter withheld 
such possession and that they were damaged thereby, both 
Deardon, the principal, and the bondsman could defend on 
the issue that plaintiffs had no such right of possession. 
This issue is the very heart of this suit.” 

We think the question of who had the right of possession 
to the premises as between the Hankses and the bank for 
the years of 1927 to 1931, inclusive, was raised by the gen- 
eral denial of the defendants and a proper defense in this 
type of action. The theory of the plaintiffs in this action 
is that they had the right of possession and that the bank 
unlawfully withheld it and because thereof they were enti- 
tled to damages. Since it has never before been decided 
in either of the cases of the Northwestern State Bank v. 
Hanks, supra, as to who had the right of possession, the 
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only way to meet that claim was to show that they did not 
have the right of possession thereto but that it was in the 
bank. Since the right of the plaintiffs to recover against 
the surety depends upon their proving that they had the 
right of possession as against the bank and that the latter 
withheld such possession and they were damaged thereby, 
both the bank and the surety could defend on, the issue that 
plaintiffs had no such right of possession. 

The contract out of which this action originated consist- 
ed of more than one instrument but all of which were en- 
tered into and executed by the Hankses, as husband and 
wife, and the bank at the same time and as part of the same 
transaction on the 23d day of February, 1926, and must 
therefore be construed together as stated in Ashbrook v. 
Briner, 137 Neb. 104, 288 N. W. 374: “Here we have two 
instruments executed as a part of the same transaction, to 
wit, a warranty deed and a contract of defeasance, and it 
has been held that, where two instruments are made at the 
same time with reference to the same transaction and to ef- 
fectuate the same purpose, they will be construed together 
to the same extent as though made in one instrument.” 

A careful examination of the deed and lease entered into 
on February 23, 1926, discloses that the premises were con- 
veyed to the bank with possession, a lease taken back for a 
period of one year to the last day of February, 1927, in con- 
sideration of the payment of the taxes assessed for the year 
1926 and with an option to have a reconveyance thereof 
during the term of the lease by a repayment of all sums~ 
therein set forth with interest. This deed was in North- 
western State Bank v. Hanks, supra, held to have been giv- 
en as security for these debts, and where a warranty deed 
is executed and delivered for the purpose of securing an in- 
debtedness owing from the grantor to the grantee, the legal 
title passes to the grantee and the only interest retained by 
the grantor is the right of redemption. Section 76-228, 
Comp. St. 1929, provides in part as follows: “Every deed 
conveying real estate, which, by any other instrument in 
writing, shall appear to have been intended only as security 
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in the nature of a mortgage, though it be an absolute con- 
veyance in terms, shall be considered as a mortgage,” and 
section 76-235, Comp. St. 1929, provides: ‘In the absence 
of stipulations to the contrary, the mortgagor of rea] estate 
retains the legal title and right of possession thereof.” 
However, in the case of Penn Mutual Life Ins. Co. v. Katz, 
139 Neb. 501, 297 N. W. 899, we held: “An assignment of 
possession and rents by the mortgagor to the mortgagee, 
effective upon default and given as consideration for an ex- 
tension of a mortgage then in default, is not against the 
- public policy of this state and is valid and enforceable.” ° 
And as set forth in 41 C. J. 610: “It is competent for the 
parties to a mortgage to make an arrangement as to the 
possession or the right of possession of the premises other 
than that which the law would determine in the absence of 
an agreement, and this may be done by a separate instru- 
ment given at the same time with the mortgage, although 
not referred to in the mortgage.” And also in Feltno, v. 
Newcomb Lumber Co., 64 Neb. 335, 89 N. W. 755: “A pro- 
vision in a real estate mortgage that, in case of a default 
in the payment of the debt thereby secured, the mortgagee 
shall be entitled to the immediate possession of the prem- 
ises, is valid as to the parties and subsequent purchasers 
and incumbrancers chargeable with notice.” 

The plaintiffs cite those cases including Chadron Loan & 
Bldg. Ass’n v. Smith, 58 Neb. 469, 78 N. W. 988, wherein 
we have held: ‘The remedy of appointment of a receiver 
to take charge of the property in certain contingencies in 
an action of foreclosure of a real estate mortgage is not ap- 
plicable where the mortgaged property is the homestead of 
the mortgagor, direct defendant in the suit,” and claims 
that to allow the bank the benefit of possession here is an 
‘indirect way of avoiding the above holdings of this court. 
The above rule is applicable to the court’s appointment of 
a receiver and not to a written agreement of the parties. 
It is provided in section 40-104, Comp. St. 1929, as follows: 
“The homestead of a married person cannot be conveyed or 
incumbered unless the instrument by which it is conveyed 
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or incumbered is executed and acknowledged by both hus- 
band and wife.” The instruments here in question are ex- 
ecuted and acknowledged by both husband and wife in ac- 
cordance with the statute and we see no reason why they 
should not be enforced. 

There is considerable evidence in the record that prior 
to the last day of February, 1927, the cashier of the bank 
agreed that the option as to the redemption might be had 
upon terms other than those provided in the written in- 
strument and that the Hankses offered the bank a contract 
signed by a purchaser in accordance with these changed 
terms but which the bank refused to accept. Presumably 
this was for the purpose of showing that the Hankses were 
not in default as to redemption and therefore not under ob- 
ligation to vacate the premises as in the agreement provid- 
ed. However, in the action of the bank to quiet title there 
was a decree entered on October 20, 1930, which on appeal 
was affirmed by this court in Northwestern State Bank v. 
Hanks, supra, wherein as to this same agreement had be- 
tween the same parties it was held “that under the con- 
tracts in suit defendants Hanks agreed to repay all of said 
items or became obligated so to do, with interest at the rate 
of 10 per cent. per annum from the date of said note to said 
bank as to said note, and at the same rate from the date of 
the advancement and payment of said several items by said 
hank for the account of the said defendants Hanks as to 
the remainder of said items; that the said defendants Hanks 
have never made repayment of any of said items, either 
principal or interest, but on the contrary have at all times 
been in default thereunder.” This action being between 
the same parties, or their privies, and the foregoing findings 
being a determination of these same facts is under the hold- 
ings in Shepard v. City of Friend, 141 Neb. 866, 5 N. W. 
(2d) 108, wherein we held: ‘Under the doctrine of res 
adjudicata, when a question of fact is once determined on 
the merits, that question is settled, so far as the litigants 
and those in privity are concerned. Such question when 
decided cannot be relitigated between the same parties,” 
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res adjudicata as to the default of the Hankses under the 
terms of the agreement and therefore their right to the 
possession of the premises by reason of the one-year lease 
ended on the last day of February, 1927, and the bank, by 
the terms of the agreement, was then entitled to the pos- 
session thereof. 

While other contentions of the defendants are not with- 
out merit, however, under the holdings herein we do not 
find it necessary to discuss them. Undoubtedly the Hankses 
would have been entitled to an accounting of the rents and 
profits in the strict foreclosure action in determining the 
amount due or upon application to redeem within the time 
fixed by either the district or this court in determining the 
amount required therefor but in this action for damages 
for the unlawful detention of these premises the first re- 
quirement is that the parties seeking damages therefor 
show that they are entitled to the right of possession there- 
of during the time for which they seek damages and upon 
their failure to do so their claim must fail. We have reached 
the conclusion that the Hankses were not entitled to the 
possession of the premises for the years of 1927 and 1931, 
inclusive, but by the agreement of February 23, 1926, the 
right of possession thereto having been granted to the bank 
the judgment of the lower court.was in error and the plain- 
tiffs’ claim for damages for the unlawful detention should 
have been denied at plaintiffs’ costs. 

REVERSED. 


BERNICE M. MCNAUGHT, APPELLANT, v. NEW YORK 
LIFE INSURANCE COMPANY, APPELLEE. 
9 N. W. (2d) 160 


FILep APRIL 16, 1943. No. 31523. 


1, Appeal. In reviewing a directed verdict for defendant at close 
of plaintiff’s evidence, this court will assume the existence of all 
material facts favorable to plaintiff which competent evidence 
has established, and give plaintiff the benefit of every reasonable 
inference therefrom. 
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2. Evidence. If a particular fact, upon which a presumption is re- 
quired to be based, is not shown to exist, then the presumption 
cannot be indulged. 

3. Trial. The court having determined that the plaintiff failed to 
make out even a prima facie case, it was not necessary for the 
trial court to allow the case to proceed further. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Floyd E. Wright, for appellant. 
Brown, Crossman, West, Barton & Fitch, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. , 


PAINE, J. 

Bernice M. McNaught, widow and beneficiary of William 
C. McNaught, deceased, brought an action upon the double 
indemnity agreement attached to a life insurance policy for 
$1,000. At the close of plaintiff’s evidence, the court ‘sus- 
tained a motion for an instructed verdict for the defendant. 
Plaintiff appeals. 

The petition alleged that on September 26, 1934, the de- 
fendant company issued a policy of insurance on the life of 
William C. McNaught for the sum of $1,000, payable to his 
wife, and that said policy contained an additional] double 
indemnity agreement, providing that for an additional quar- 
terly premium of 27 cents the beneficiary would be paid 
double indemnity in case of the death of the insured through 
external, violent and accidental means. 

The petition alleges that William C. McNaught died in 
Omaha on September 17, 1940, said policy and double in- 
demnity agreement being in full force and effect; that his 
death resulted from a pulmonary emboli, caused by an in- 
jury sustained on August 11, 1940, when the insured was, 
without provocation, assaulted while sitting in his automo- 
bile. It is alleged that proofs of death were furnished to 
the company about October 25, 1940, and claim was made 
for the payment of $1,000 by reason of said double indem- 
nity provision of said policy; that defendant paid to plain- 
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tiff the sum of $1,000 under the regular provision of said 
policy, but refused to pay the further sum of $1,000 due un- 
der the double indemnity provision. 

Defendant’s amended answer alleged that the double in- 
demnity provision in the policy of plaintiff provided that 
the sum of $1,000 was payable ‘‘Upon receipt of due proof 
that the death of the Insured resulted directly and inde- 
pendently of all other causes from bodily injury effected 
solely through external, violent and accidental means,” and 
said double indemnity provision further provided “that such 
double indemnity shall not be payable if Insured’s death re- 
sulted, directly or indirectly, from * * * (h) illness or dis- 
ease,” 

To this amended answer a reply in the way of a general 
denial was filed. 

The issues involve but two questions: First, Did the in- 
sured suffer an accident at North Platte about a month be- 
fore he died? Second, If so, was that accident the cause of 
his death? . 

The evidence discloses that the insured was the traveling 
representative of the Mankato Brewing Company, and in 
the middle of August made one of his regular trips to North 
Platte, where he registered at the Palace Hotel. 

Homer R. Pease, the clerk, testified that McNaught had 
been coming there for several years, and that he registered 
in on August 6, 1940, and checked out on August 13; that 
he had a conversation with McNaught in the lobby on the 
afternoon of the 11th of August, and that he made no com- 
plaint of having received any injuries. But about 9:30 on 
the morning of the 12th, the day before he checked out, Mc- 
Naught came to the lobby and asked the clerk to go to his 
room to rub some lotion on some injuries. He had a black 
and blue mark on the upper forearm near the elbow, about 
the size of a silver dollar. There was also a black and blue 
spot above the left eye, and also a bruise on one of his legs, 
which caused a slight limp. The clerk said he put on no 
bandages, but just rubbed the lotion on the arm and leg. 
He said he could not tell whether the bruises were of long 
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standing or just recent. He said on the evening of the 12th 
McNaught’s wife came down, but did not register, as they 
compliment the wife of a traveling man. 

On cross-examination he testified that he did nothing to 
the bruise on the eye, which was just a break in the skin 
which did not seem bad. It was stipulated that, after Mr. 
Pease had examined the hotel register, he would testify that 
they checked out on August 16, instead of the 13th, as pre- 
viously testified to by him. 

The plaintiff testified she came down to North Platte on 
Thursday, August 15, 1940, from Scottsbluff, where she had 
visited her parents, but she and her husband had been liv- 
ing in Omaha since March, 1940. She described the bruises 
on her husband, and that the one on the arm was painful, 
and the discoloration lasted several weeks. She said that 
on August 17 they drove to Omaha, stopping at Grand Is- 
land for mail. On the night of September 7 her husband 
became ill, and was taken to the Lutheran Hospital Septem- 
ber 8, and remained in the care of Dr. McGee there until 
he died, September 17. 

On cross-examination, she said the bruise on his arm had 
entirely disappeared before he became ill, by gradually fad- 
ing out. 

Dr. John W. McGee, a licensed physician since 1925, was 
called to see deceased September 8, 1940, at his home, and 
stayed several hours, as he was very seriously ill, and he 
thought he was going to die, and had him removed to the 
hospital, where he died on September 17. The cause of 
death was emboli, following sharp chest pains. 

Dr. Mallott, of Scottsbluff, testified from an examination 
of the hospital chart that he died from coronary embolus, 
most likely derived from this discolored patch in his arm 
or elbow. 

Some 21 photostatice copies of all the hospital charts ap- 
pear as exhibits. Dr. Dahlstet, probably an interne, took 
down a history when deceased arrived at the hospital. It 
recites that he was a well-developed male, 36 years old, 
weight 180 pounds, six feet tall, who came to the hospital 
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for relief from pain in lower left chest, thought by patient 
to be pleurisy; later it recurred, accompanied by dyspnea 
(which means difficult breathing). Patient said he had al- 
ways been well and active until present symptoms appeared. 

One chart giives as onset of the disease: “‘About Sept. 8, 
pt noticed sharp stabbing pain in lower left chest. This 
pain, at first somewhat localized, later extended thru entire 
chest & lasted for about an hour’s time. Later it’ recurred, 
accompanied by dyspnea, temperature & perspiration.” 

The chart describing patient’s death reads as follows: 
“9-17-40 Pt while being taken from bed pan suddenly com- 
plained of pain in chest (12 midnite) and not able to get 
air ect Face became cold and clammy and respiration in- 
creased. Was pulseless. In spite of stimulants and nasal 
oxygen he became weaker and expired at 12:30 a.m. Cause 
of death cardiac decompensation or possibly coronary oc- 
clusion.” . 

We have now reviewed the important portions of the evi- 
dence of the plaintiff. Thereupon, the plaintiff rested. The 
trial of the cause began on November 24, 1941, and on the 
following day the court, pursuant to a ruling on motion for 
directed verdict, instructed the jury in open court to return 
a verdict for defendant, and pursuant to said instructions 
the jury rendered a verdict for the defendant and against. 
the plaintiff, and the jury were thereupon discharged. Mo- 
tion for new trial overruled. Plaintiff appealed. 

In support of a reversal, the plaintiff insists that acciden- 
tal death may be shown by circumstantial evidence. 

In reviewing a direction to the jury at the close of plain- 
tiff’s evidence to return a verdict in favor of defendant, 
the appellate court will assume the existence of all material 
facts favorable to the plaintiff which competent evidence 
on behalf of plaintiff establishes or tends to prove, and give 
her the benefit of every reasonable inference therefrom. 
See In re Estate of Hoagland, 126 Neb. 377, 253 N. W. 416; 
Zielinski v. Dolan, 127 Neb. 153, 254 N. W. 695; Andrews 
v. Clapper, 133 Neb. 110, 274 N. W. 209; Zimmer v. Bran- 
don, 134 Neb. 311, 278 N. W. 502. 
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This court has said that where evidence, if uncontradict- 
ed, would support a verdict, it is the duty of the court to 
submit the case to the jury. “It is not the function of the 
court to weigh the evidence for the purpose of saying how 
the verdict should go.” Blackwell v. Omaha Athletic Club, 
123 Neb. 332, 242 N. W. 664. 

With these rules in mind, we will examine the strongest 
case submitted by the plaintiff. It is Hornby v. State Life 
Ins. Co., 106 Neb. 575, 184 N. W. 84. In this case the opin- 
ion was written by Flansburg, J., in 1921, and the facts 
may be stated briefly as follows: 

The injured and his son were engaged in harvesting a 
crop of beans near Valentine in October, 1918, and the field 
was badly infested with sandburrs. There is no direct tes- 
timony of the insured getting a sandburr in his finger, or 
of any complaints made by him, but the evidence of his wife 
showed that during the harvest, or shortly after, as the son 
says, the insured was observed pressing and picking at his 
thumb, and his son looked at the thumb, ‘‘and there ap- 
peared to be a small hole, a place like a thorn leaves after it 
has gone in, and that just about the little red spot in the 
center the skin had turned red and that a sort of callous 
had formed about the place.” Later the thumb was swol- 
len, then infection caused the whole arm to swell, and the 
insured died November 17 of blood poisoning, and recovery 
was allowed in this court for accidental death, on a rider 
for double indemnity attached to the policy. 

In this case the insured’s thumb was pierced by a foreign 
substance; the wound and the nature of it were proved. He 
was injured by violent external means. The wound grad- 
ually caused increasing difficulty, spreading up from the 
thumb; it became infected, and the insured, as a direct re- 
sult thereof, died of blood poisoning. There was no pre- 
sumption on a presumption, and yet Judge Letton dissent- 
ed, showing that the case was a close one. 

Now, in the case at bar, the fact that Mr. McNaught died 
a month after he had, in some manner not disclosed in the 
evidence, received certain black and blue spots, as hereto- 
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fore described, does not even raise a presumption that his 
death was an accidental death under the strict provisions 
of the policy agreement upon which suit is brought in this 
case. 

The hotel clerk rubbed liniment on black and blue spots 
on the elbow and leg of deceased; he did not know how long 
the spots had been there. He rubbed nothing on the abra- 
sion above the eye. The wife testified that these spots had 
all cleared up. Neither to his doctor nor to the interne did 
he mention these bruises, occurring a month before, when 
he gave the history as found on the charts in the hospital. 
Dr. Whitehead, house physician, who wrote up the facts 
about the death, said it was caused by cardiac decompensa- 
tion or possible coronary occlusion, Direct evidence is lack- 
ing to establish any connection between the injuries and 
death. : 

“The court rightly refused to submit to the jury the issue 
of the death of the insured as the result, directly and inde- 
pendently of all other causes, of bodily injuries sustained 
through external, violent and accidental means, and not the 
result wholly or partly by disease, or by bodily or mental 
infirmity, because the evidence, on that issue, left its de- 
termination wholly to guess or conjecture—the burden of 
proof being on plaintiff.” Plotke v. Metropolitan Life. Ins. 
Co., 210 Minn. 541, 299 N. W. 216. 

“Where the evidence is insufficient to support a verdict 
for plaintiff, the court should sustain defendant’s motion to 
direct a verdict.” Lebs v. Mutual Benefit Health & Acci- 
dent Ass’n, 124 Neb. 491, 247 N. W. 19. 

“In action to recover additional indemnity on life policy, 
beneficiary had burden of proving that insured’s death was 
accidental, in order to recover accidental death benefits.”’ 
Hoholik v. Metropolitan Life Ins. Co., 286 N. W. 228 (289 
Mich. 242), 

“If a particular fact upon which a presumption is re- 
quired to be based is not shown to exist, then the presump- 
tion cannot be indulged.” Smith v. Fall, 122 Neb. 783, 241 
N. W. 560. See, also, Coulter v. Cummings, 93 Neb. 646, 
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142 N. W. 109; Adamek v. Tilford, 125 Neb. 139, 249 N. W. . 
300. 

“The court having determined that the plaintiff failed to 
make out even a prima facie case, it is not necessary for 
the court to allow the case to proceed further.” Schroeder v. 
Bartlett, 129 Neb. 645, 262 N. W. 447. See, also, Swain v. 
Cogswell, 130 Neb. 709, 266 N. W. 581; Swett v. Antelope 
County Farmers Mutual Ins. Co., 91 Neb. 561, 136 N. W. 347. 

In our opinion, the evidence was not sufficient to author- 
ize the court to submit the case to the jury. The action of 
the trial court in directing a verdict for defendant is hereby 
affirmed. 

AFFIRMED. 


The following opinion on motion for rehearing was filed 
November 19, 1948. Former judgment of affirmance va- 
cated and set aside and cause reversed. 


1. Insurance. In a suit on a policy of insurance covering accidental 
death, where the evidence shows an injury to the body which ap- 
pears to have been caused by external force, there is a presump- 
tion that it is the result of an accident, and not self-inflicted. 

2. Evidence. It is not a valid objection to the evidence of an expert 
that the answer covers the whole ground the jury are to decide, 
if the case is one to be wholly resolved by such evidence. 

A duly qualified expert medical witness may, in-answer 

to a proper hypothetical question, give his opinion as to the na- 

ture of the disease, or the general effects of an ailment or in- 
jury, and as to the means or cause of death. 

The admissibility of expert testimony is a question for 

the court, while its weight is a matter to be determined by the 

jury. In determining whether the opinions of an expert witness 
are admissible, the court must exercise a large measure of dis- 
cretion. 


Jurors are not bound by the testimony of experts; their 
evidence is to be weighed as that of all other witnesses. 

The opinion evidence of experts is ordinarily sufficient 
to sustain a verdict, providing, of course, that it has not been 
impeached and the facts upon which it is based are supported by 
competent evidence. 


Heard before SIMMONS, Cc. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 
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PAINE, J. 

This was an action brought by the widow and beneficiary 
of deceased upon the double indemnity agreement in a life 
insurance policy of $1,000 for accidental death. The trial 
court instructed a verdict for defendant. Plaintiff appealed. 

On April 16, 1943, an opinion was released by this court 
affirming the judgment of the trial court, which opinion is 
found, ante, p. 2183, 9 N. W. (2d) 160. Upon-motion and 
brief for rehearing being filed, a journal entry was entered 
by this court on June 4, 1948, reading as follows: “It is by 
the court ordered that ora] argument be, and hereby is, al- 
lowed on motion for rehearing herein, at session of court 
commencing September 20, 1943, with special reference to: 
sufficiency of expert evidence in form of answer to hypo- 
thetical question as raising a jury question.’”’ The said case 
having been reargued, and the court having reached the 

‘conclusion that the former opinion of affirmance is wrong, 
it is hereby set aside and this opinion duly entered in said 
case, 

The defendant company issued a policy of life insurance 
to William C. McNaught in the sum of $1,000, payable to 
his wife, the plaintiff herein, as beneficiary. Upon plaintiff 
filing proofs of death, the defendant company paid the life 
insurance due under said policy in the sum of $1,000. 
There was attached to said policy a double indemnity rider, 
for which an additional premium of 27 cents a quarter was 
paid, which provided, in brief, that the defendant company 
would pay an additional $1,000 upon proof of death of in- 
sured resulting, directly and independently of all other 
causes, from bodily injury effected solely through external, 
violent and accidental means, and occurring within 90 days 
after such injury. 

To this petition, based upon this double eidemnity rider, 
the defendant company filed an answer, admitting that the 
deceased died September 17, 1940. on which date the double 
indemnity provision was in full force and effect, and alleg- 
ing briefly that said double indemnity contract provided 
that it should not be payable if the insured’s death result- 
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ed, directly or indirectly, from illness or disease, and deny- 
ing that deceased came to his death as the result of bodily 
injury, but alleging that his death resulted from illness and 
disease, 

The court will therefore consider these questions: First, 
did the insured suffer an accident at North Platte in Au- 
gust, 1940? Second, if so, was that accident the cause of 
his death? Third, when plaintiff rested had she made a 
case which entitled it to go to the jury? 

The evidence relating directly to these questions may be 
briefly summarized as follows: The deceased was a travel- 
ing man, whose territory was the whole state of Nebraska, 
and who had made regular trips to North Platte for sever- 
al years, staying at the Palace Hotel when in town. About 
9:30 on the morning of August 15 or 16, 1940, deceased 
asked the clerk to go to his room and rub some lotion on 
some injuries. At that time he had a black and blue spot 
above the left eye, a bruise on one of his legs, which caused 
a slight limp, and a black and blue mark on the upper fore- 
arm near the elbow, and the clerk rubbed the lotion on the 
injured arm and leg. 

The plaintiff testified that she had been visiting her par- 
ents at Scottsbluff, and went to North Platte to meet her 
husband and ride to their home in Omaha with him; that 
she arrived on the afternoon train, and went to the Palace 
Hotel, and when he was undressing at about 11 o’clock that 
night she noticed a skinned place on one of his legs, and a 
bruise on his left arm below the elbow, and another on the 
right chest just below the collar bone; that the bruise on 
the arm was a very dark bruise on the inner arm, about the 
size of the palm of her hand, and that the bruise on the 
chest was smaller and not as deeply discolored, and that 
the bruise on the arm was painful. She was not permitted 
to testify as to what her husband had told her as to how 
he received the injuries, but testified that on Saturday, Au- 
gust 17, they drove to Omaha, and the discoloration re- 
mained on his arm for several weeks; that on the night of 
September 7 deceased complained of a severe pain in his 
shoulder and chest. 
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Dr. John W. McGee testified that he was called to the 
McNaught home on September 8, 1940, and stayed several 
hours, and he thought the deceased was going to die; that 
he diagnosed his condition as emboli, probably of the chest; 
that deceased was complaining of terrific pain, especially 
in the right chest. Dr. McGee testified as follows: ‘“Q. 
Did he remain at his home or did you send him to the hos- 
pital? A. I remained—as I recall, I saw him about some- 
time early morning, eight or nine o’clock. I stayed with 
him until about noon, and I came back and saw him about 
four and I thought he should be taken to the hospital at 
that time. This thing started as a tremendous thing right 
off the bat.” Dr. McGee further testified: “Q. For the 
purpose of the record, what is an emboli? A. An emboli is 
a small clot that can get into the blood stream and float 
around and get in any portion of the body, usually lodges 
in end arteries or arteries that have no communicating ves- 
sels. If they block the artery then that portion of the body 
that is blocked will get no more blood supply. Q. What 
other action can occur from the blood clots? A. If it hits 
a vital area you die. Q. What do you mean by a vital area? 
A. If it hits coronary artery it disturbs the action of the, 
heart enough to stop it. If it would hit an end artery like 
the brain, like a respiratory center, it would stop it right 
there. In my death certificate I said the primary cause of 
death was pulmonary emboli but this man had coronary 
emboli too.” 

Dr. Ralph J. Mallott, a physician and surgeon practicing 
at Scottsbluff, and a graduate of Northwestern University 
at Chicago, was called as a witness and testified that he had 
been acquainted with the deceased, and had attended him 
as his physician in February or March before his death; 
that he knew him quite well. He examined the exhibits 
giving a complete history of the case from the time the de- 
ceased entered the Lutheran Hospital at Omaha on Septem- 
ber 8 to the time of his death, and he was then asked this 
hypothetical question: “Now, Doctor, assuming that on 
or about the 12th or 15th of August, 1940, that Wm. Mc- 


224 NEBRASKA REPORTS [VOL. 143 
McNaught v. New York Life Ins. Co. 


Naught received an injury to his left arm in the vicinity of 
the left fore-arm in the vicinity of the elbow, which was 
painful the next day or so and became discolored, the size 
of the discoloration being about the size of the palm of Mrs. 
McNaught’s hand, and that this discoloration remained on 
the arm from two to three weeks and then on September 7, 
1940, Mr. McNaught became il] and suffered with severe 
pain in the chest, and, considering the hospital charts, the 
exhibits ‘A’ and ‘A-1’ to ‘A-20,’ which you have examined, 
do you have an opinion as to what caused the death of Mr. 
McNaught on September 17, 1940? * * * Mr, Mothersead: 
Just a moment. I object to that as incompetent, irrelevant, 
immaterial, assuming facts not shown and not the proper 
basis for a hypothetical question.” The objection was over- 
ruled, and the answer of the witness was “I do.” “Q. You 
may state your opinion as to the cause of his death from 
those facts that have been given you in the last question. 
A. I think he died from coronary embolus, most likely de- 
rived from this discolored patch in his arm or elbow. Mr. 
Mothersead: We move to strike the latter part as specula- 
tive. The Court: Overruled. Q. What is embolism? A. 
Well, it’s a foreign body that travels in the blood stream. 
It may be a portion of a clot; it may be oil; it might be any- 
thing that was able to float in the blood stream and got in 
the blood stream. * * * Q. Where would this blood clot 
come from, in your opinion? A. From that discolored area 
on his arm. Q. Can you explain how that would happen? 
A. Well, whenever a body is struck with anything of any 
intensity it ruptures small blood vessels in the muscles and 
tissues; injury to those vessels creating an extravasation 
of the blood—a pouring out of the blood in the tissues, 
which clots and may either be absorbed partially or entire- 
ly, or, may remain in place for some considerable time, but 
a clot too friable is easily broken and some subsequent jar 
or injury may dislodge a portion of it; if it is near a ves- 
sel that will take it it may circulate in the blood stream un- 
til it gets to a point where it can’t go any farther; it is 
stopped by the size of the vessel or a forking of the vessel 
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and the emboli is stopped then. Q. Would the discolora- 
tion of Mr. McNaught’s arm indicate anything as to wheth- 
er or not a blood clot could come from that vicinity? A. 
Yes, sir, it would make it most likely that it could. Q. 
What would that discoloration indicate? A. Hemorrhage 
in the deeper tissues of the arm, beneath the skin.” 

With this summary of the evidence before us, we will 
consider some of the legal propositions submitted by the 
appellant. 

Since the last argument in the case at bar, we have re- 
ceived additional authorities from the defendant’s counsel, 
insisting that the hypothetical question asked of Dr. Mal- 
lott contained a statement upon which there is no proof, 
viz.; that deceased received an injury to his left arm, and 
that because of the use of the word “injury” the question - 
is improper and the answer should have been stricken. 

There was abundant proof that there was a black and 
blue spot of considerable size on deceased’s arm near the 
elbow, that it was painful to the deceased, that it remained 
there for several weeks. Such black and blue spot in such 
a location was referred to in the evidence as a contusion, 
and the court and the jury would take notice that ordinar- 
ily such a spot is accidentally received, and not self-inflict- 
ed, and we do not believe that the use of the word “injury” 
in this hypothetical question made it prejudicially defec- 
tive. 

This court has held, in an action based on the double in- 
demnity rider for accidental death, when blood poisoning 
followed the piercing of insured’s thumb by a sandbur: 
“In a suit on an insurance policy, covering death caused by 
violent, external and accidental means, where the proof rea- 
sonably shows that an injury was produced by violent and 
external means, and where there is no ground for suspicion 
that the wound was intentionally inflicted, there is a pre- 
sumption that the insured did not voluntarily inflict the in- 
jury upon himself, and it is presumed that the injury was 
the result of accident.” Hornby v. State Life Ins. Co., 106 
Neb, 575, 184 N. W. 84,18 A. L. R. 106. 
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Therefore, from the evidence in the case at bar, we he- 
lieve that the jury might have concluded that the deceased 
did suffer an accident at North Platte in August, 1940, and 
that there was no prejudicial error in using the words “an 
injury” in the hypothetical question set out herein. 

This court, in line with many others, has often held that 
it is improper to permit an expert to give his opinion on 
the ultimate fact to be determined by the jury. We will 
examine two cases cited to us. 

In Neal v. Missouri P. R. Co., 98 Neb. 460, 153 N. W. 492, 
District Judge Leslie had refused to allow a fireman to ex- 
press an opinion as to where a fire started in a one-story 
building. This ruling was affirmed by this court, and it 
was said that the jurors were as competent as the fireman 
to draw a conclusion. 

In another Nebraska case, Read v. Valley Land & Cattle 
Co., 66 Neb. 423, 92 N. W. 622, it was also held improper 
for an expert to give his opinion on the ultimate fact, which 
in this case involved an experienced ranchman being asked 
to give the amount of plaintiff’s damage for loss of cattle 
in a storm under certain conditions. 

It is said in Rogers, Expert Testimony (3d ed.) 88, sec. 
48: “The experts’ opinion is properly received when the 
subject is one of science or skill ‘or one of which observa- 
tion and experience have given the opportunity and means 
of knowledge which exists in reason rather than descrip- 
tive facts, and, hence, cannot be intelligently communicat- 
ed to others not familiar with the subject so as to possess 
themselves of a full understanding of it.’” 

“Nor is it a valid objection to opinion evidence that the 
opinion covers the whole ground of the inquiry, which the 
jury are to decide, if the case is one to be wholly resolved by 

_ opinion evidence.” Fireman’s Ins. Co. v. J. H. Mohlman 
Co., 91 Fed. 85. 

If there is a true invasion of the province of the jury, 
the opinion of a medical expert is inadmissible. “But the 
only rule which may be adduced is that the opinion should 
be admitted where it is necessary and advisable as an aid 
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to the jury, and excluded where it is not reasonably neces- 
sary and could but tend to confuse.” 38 Jones, Evidence 
(2d ed.) 2460, sec. 1346. 

For example, in one case scars from acid burns on the 
plaintiff’s body were shown to the jury, but the effect of 
these acid burns, not being a matter of common knowledge, 
did not preclude expert testimony from the jury. See Amer- 
ican Agricultural Chemical Co. v. Hogan, 213 Fed. 416. , 

While the opinion evidence rule is intended to protect 
against the danger of invasion of the province of the jury, 
the court should, as far as possible, ordinarily exclude the 
inference, conclusion, or judgment of the witness as to the 
ultimate facts in issue. But the rule is not absolute, for it 
frequently occurs that the only possible or practicable meth- 
od of making proof of the fact in issue is by means of opin- 
ion evidence. If found by the trial court to be of aid to the 
jury, an opinion may be admitted notwithstanding it bears 
directly on the main issue. See 82 C. J.S. 74, sec. 446; Leh- 
man v. Knott, 100 Or. 59, 196 Pac. 476; Updegraff v. Gage- 
Hall Clinic, 125 Kan. 518, 264 Pac. 1078; Industrial Com- 
mission v. Holman, 40 Ohio App. 426, 179 N. E. 192. 

Justice Hunt, years ago, in writing an opinion adopted 
by the United States supreme court, very tersely set out 
the situation involved in these cases: ‘The witness was an 
expert, and was called and testified as such. His knowl- 
edge and experience fairly entitled him to that position. It 
is permitted to ask questions of a witness of this class 
which cannot be put to ordinary witnesses. It is not an ob- 
jection, as is assumed, that he was asked a question involv- 
ing the point to be decided by the jury. As an expert, ‘he 
could properly aid the jury by such evidence, although it 
would not be competent to be given by an ordinary witness. 
It is upon subjects on which the jury are not as well able 
to judge for themselves as is the witness that an expert as 
such is expected to testify.” Transportation Line v. Hope, 
95 U.S. 297, 24 L. Ed. 477. 

“Generally speaking, properly qualified physicians and 
surgeons may testify as experts upon all medical questions 
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connected with the practice of their profession. Thus, a 
. physician may give his opinion as to the means or cause of 
death; or that the insured was afflicted with a certain dis- 
ease; or that a certain internal condition resulted from ex- 
ternal violence.” 8 Couch, Cyclopedia of Insurance Law, 
sec. 2196. 

“A very liberal practice is indulged in permitting opin- 
ion testimony of experts on matters in the field of medical 
practice. A duly qualified physician may state, upon the 
basis of facts set forth in proper hypothetical questions 
* * * his opinion as to the nature of the disease or disabil- 
ity from which a person is or was suffering, as to the facts 
or causes which probably produced, or might have pro- 
duced, such condition, as to how injuries or wounds were 
inflicted, * * * as to when and where a disease was con- 
tracted, as to the general effects of an ailment or injury 
* * * and as to the probable or possible cause of death.”: 
20 Am. Jur, 722, sec. 862. 

“The admissibility of expert testimony is a question for 
the court, while its weight is a matter properly evaluated 
by the jury. In determining whether the conclusions or 
opinions of either an ordinary or an expert witness are ad- 
missible, the court must exercise a Jarge measure of discre- 
tion.” 20 Am. Jur. 670, sec. 798. 

Dean Wigmore says the expert is not trying to usurp the 
function of the jury, because the jury may reject his tes- 
timony and accept his opponent’s, and not even the judge’s 
orders can compel them to accept the witness’ statement 
against their will. “This bugbear, vigorously denounced 
with sentimental appeals to the value of jury trial, has been 
made to serve again and again as the dreadful source of 
those evils which the hypothetical question enables us to 
avoid.” 2 Wigmore, Evidence (3d ed.) sec. 673. 

In the case of Horst v. Lewis, an opinion upon rehearing 
was written by Holcomb, C. J., and appears in 71 Neb. 370, 
103 N. W. 460. A widow secured a judgment because of 
the death of the husband. A physician was permitted to 
‘testify that the wounds were sufficient to produce death, 
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and it was contended that the court erred in not striking 
out this testimony, for it involved only such facts as come 
within the ordinary observation of all, and was thus an in- 
vasion of the province of the jury; but this court held: 
“Expert evidence is permitted where the facts under inves- 
tigation are such that the witness is supposed, from his ex- 
perience, skill and study, to have peculiar knowledge upon 
the subject of inquiry, which jurors generally do not pos- 
sess.”’ 

In the annotation, 1386 A. L. R. 967, citations are found 
from the federal courts, and from more than half of the 
states of the Union, supporting the rule that the opinion of 
a medical expert as to the cause of death is admissible on 
the ground that such witness has peculiar knowledge or 
skill, where the subject-matter is not one of common obser- 
vation and knowledge, and where men of science are more 
competent to reach an intelligent conclusion. 

It would appear from an examination of the authorities 
that the following pertinent statements apply to expert tes- 
timony: (1) Expert testimony is proper and competent 
concerning matters involving special knowledge, science, or 
skill upon subjects not within the realm of the ordinary ex- 
perience of jurors, and which requires special research, ex- 
perience and study to understand. (2) The law allows 
those experts so skilled to express opinion upon a hypothet- 
ical state of facts, and to testify whether or not a fact may 
or may not exist. (3) Such an expert opinion based upon 
assumed facts not supported by the evidence is of no value. 
(4) Such evidence, if impeached to such an extent that, in 
the opinion of the court, it has no probative value, is not 
sufficient to take the case to the jury. (5) The weight to 
be given to such expert testimony is ordinarily a question 
for the jury. (6) Jurors are not bound by the testimony of 
experts; their evidence is to be weighed as that of all other 
witnesses. (7) The evidence of experts is ordinarily suffi- 
cient to sustain a verdict, providing, of course, that it has 
not been impeached and the facts upon which it is based 
have been established. 
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In the case at bar, when the defendant made a motion to 
direct a verdict at the close of plaintiff’s evidence, it was, 
in effect, a demurrer to the evidence, and the trial court sus- 
tained such motion and dismissed the action. This court, 
in reviewing such decision, will assume the existence of ev- 
ery material fact which the evidence on behalf of the plain- 
tiff tends to establish, including the answers to the hypo- 
thetical questions by the doctors, and, in addition, give the 
plaintiff the benefit of the logical inferences therefrom. 
See Zielinski v. Dolan, 127 Neb. 153, 254 N. W. 695; In re 
Estate of Skade, 185 Neb. 712, 283 N. W. 851. 

For the reasons given in this discussion of the questions 
involved, we have reached the conclusion that the plaintiff 
had made a case which entitled its submission to the jury, 
and that the trial court was in error in directing the jury 
to return a verdict for the defendant at the close of the 
plaintiff’s evidence. The judgment is reversed and the 
cause remanded. 

REVERSED. 


GRACE H. WELLS, APPELLANT, V. FELIX TIETGE ET AL., 
APPELLEES. 
9 N. W. (2d) 180 


FILED APRIL 16, 1943. No. 31539. 


1. Adverse Possession. The plea of title to land by adverse posses- 
sion, to be effective, must be proved by actual, open, exclusive 
and continuous possession under claim of ownership for the stat- 
utory period of ten years. 

2. Quieting Title. A petition in a suit to quiet title, alleging gener- 
ally title in the plaintiff, is sufficient, within the contemplation 
of section 76-404, Comp. St. 1929, if it also alleges generally that 
the defendants claim or appear to have some interest in, right 
or title to, or lien upon said real estate or a part thereof. 

3. Adverse Possession. An examination of the record discloses that 
the defendants failed to prove, by clear and convincing evidence, 
adverse possession as alleged in their cross-petition. 

4. Record held sufficient to warrant decree and judgment quieting 
title to the rea] estate, herein involved, in the plaintiff. 
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APPEAL from the district court for Sarpy county: WIL- 
MER W. WILSON, JUDGE. Affirmed in part and reversed in 
part. 


Joseph B, Fradenburg, for appellant. 
Fischer, Fischer & Fischer and Guy E. Tate, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

Plaintiff brought this action on June 30, 1941, to quiet 
title to certain lands in Sarpy county. For the purpose of 
this appeal, three islands, designated as A, B and C, are 
all that is involved. 

Felix Tietge, one of the defendants, died before trial, and, 
by stipulation, the action was revived in the name of his 
son-in-law, defendant Walter J. Larson, as administrator 
of the Felix Tietge estate. 

Plaintiff’s petition alleged, in substance, that she was the 
owner of and in possession of the real estate described 
therein and in which defendants claimed to have some in- 
terest, right to and a lien upon the land, and are commit- 
ting acts of trespass which she described, praying that the 
title be quieted in her. Defendants’ answer was a.general 
denial and a renouncement of all claims to lands described 
in plaintiff’s petition except the islands, as aforesaid. Ina 
cross-petition defendants alleged adverse possession and 
the facts deemed necessary by them to establish such pos- 
session; ‘that other parties claim a right to or interest in 
the islands; that defendants have paid taxes on the islands 
for a period of time; and prayed for a decree of adverse 
possession. Plaintiff denied generally the allegations of the 
cross-petition and offered to repay any and all taxes. paid 
by defendants. The trial court dismissed the plaintiff’s pe- 
tition and found adversely to the defendants on their cross- 
petition. Motion for a new trial was filed and overruled, 
and the plaintiff appeals. 
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The record discloses, by stipulation, in substance, that if 
the plaintiff were present at the trial she would testify that 
she is and has been since 1913 the owner of tax lots A, B 
and C and accretions thereto, and since said time has been 
in open, continuous, peaceful and notorious possession there- 
of; that she has never lived upon said tax lots, but from 
1920 until 1988 has been on the land on an average of once’ 
each month; that she has had no business dealings of any 
kind with the defendants, and that she, at no time prior to 
1938, had any knowledge that defendants made any claim 
to any portion of the land. 

On the question of defendants’ adverse possession, de- 
fendant Tietge, the record discloses, had been acquainted 
with the islands in question for 35 or 40 years, and had 
hunted and fished thereon during such period. In 1924 he 
obtained permission from the tenant on plaintiff’s farm to 
go across it to the islands for the purpose of erecting a tent, 
which remained until it was borrowed and taken away by 
the tenant. In 1926, defendant Tietge, Larson (his son-in- | 
law) and his son built a shack or cabin on the south island. 
Gradually they improved it by putting in a cement floor and 
adding more durable material to the structure, clearing 
away the underbrush, transplanting trees, and furnishing 
the cabin with the proper equipment for week-ends during 
the hunting and fishing season and for picnicking. Defend- 
ants were on the island almost every week-end during the 
fishing and hunting season, and every three or four weeks 
during the winter time. The plaintiff’s husband had known 
the defendants since 1924 or 1925, when they hunted and 
fished on the islands, and in 1932 he lived with Ray Ander- 
son, a tenant on plaintiff’s farm. He refused the defend- 
ants the right to cross plaintiff’s farm to go to the islands, 
primarily for the reason that he had many friends and had 
no desire to show favoritism. Permission was likewise re- 
fused defendants by Anderson. Anderson retained his ten- 
ancy through 1934, and in 1933 and 1934 leased the islands 
for $25 to a neighbor for pasturing his sheep thereon. 

In 1936, Tony Vencil, a tenant on plaintiff’s farm, refused 
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the defendants the privilege of crossing the farm to go to 
the islands and referred them to one Thompson, an attor- 
ney, who was then representing the plaintiff. Vencil took 
immediate possession of the islands after moving on the 
farm, fenced them and pastured his cattle thereon. The 
record is in dispute, in some respects, as to the conversa- 
tions had with the different tenants, in that the tenant Ven- 
cil, especially, had an arrangement, permitting the defend- 
ants to cross the plaintiff’s farm; Vencil, in turn, being per- 
mitted to pasture cattle on the islands. 

Defendant Tietge testified by deposition that Wells, plain- 
tiff’s husband, told him he had nothing to say about the 
islands. He stated he had told Wells that defendants felt 
the islands belonged to them because they had placed im- 
provements on them. Vencil testified that defendants told 
him about two years previous to the trial that they claimed 
ownership of the islands, but prior to that time had told 
hin that two parties (Shannon and Ryan) claimed owner-. 
ship, and defendants were protecting plaintiff’s interests as 
against such persons. Vencil permitted other persons to 
use the islands to hunt and fish, and, in fact, had cabins on 
the mainland for such purposes and collected revenue for 
their use and for the privilege of hunting and fishing. 

The attorney Thompson testified that at the time of trial 
he had no interest, directly or indirectly, in the islands; 
that he had met defendant Tietge several times but did not 
remember meeting defendant Larson; that he had a con- 
versation with Tietge regarding the islands on June 22, 
1935, and made a memorandum of the conversation within 
& few minutes thereafter; that Tietge came into his office 
and said that he had been sent by a neighbor to the north 
of plaintiff’s farm; that he had a shack on one of the islands 
just west of the farm which he had erected by permission 
of plaintiff’s husband; that Ryan and Shannon made claim 
to the islands and attempted to put him off; that he, Tietge, 
claimed no interest as against the plaintiff, but he claimed 
an interest against Shannon and Ryan, and that the only 
purpose for which he used the islands was to hunt and fish. 
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On two or three occasions thereafter Thompson had conver- 
sations with Tietge which followed the same general lines, 
except the last one which was three years previous to the 
time of trial, Tietge stating in this last conversation that 
he and Larson claimed the islands as their own. Larson’s 
name was never mentioned until in the last conversation. 
Tietge’s version of this conversation was different, he stat- 
ing that he showed to Thompson the tax receipts for 1938 
to 1941, inclusive, which are in the record; that he did not 
say anything about claiming the title to the islands, but 
said he thought they belonged to the defendants. About 
1930 Shannon and Ryan had the islands surveyed for the 
purpose of placing them on the tax records of Sarpy coun- 
ty, and to eventually claim them through tax title, or some 
other legal process. They paid the taxes for 1933. Subse- 
quently, receiving the amount paid for the taxes from the 
plaintiff, they quitclaimed to the plaintiff. 

“The plea of title to land by adverse possession, to be ef- 
fective, must be proved by actual, open, exclusive and con- 
tinuous possession under claim of ownership for the full 
statutory period of ten years.” Ellsworth Corporation v. 
Stratbucker, 134 Neb, 246, 278 N. W. 381. See, also, Con- 
key v. Knudsen, 1385 Neb. 890, 284 N. W. 737; Frank v. 
Smith, 188 Neb. 382, 293 N. W. 329, 1384 A. L. R. 458. 

The defendants admit the foregoing rule of law and con- 
cede, in addition, that a permissive entry will never ripen 
into title until notice of the claim is brought home to the 
owner, and that the tenant is estopped from denying the 
landlor@’s title. 

Plaintiff’s husband, the tenants Anderson and Vencil and 
the attorney Thompson denied that the defendants even so 
much as suggested to them any claim of title to the land. 
The original entry on the islands by the defendants was 
permissive. The witness Grabowski, who had been on the 
islands with defendants, testified that on many occasions, 
first in 1924, defendants had permission from the tenant on 
plaintiff’s farm to go through the farm to the islands; that 
defendants never made any claim of ownership in the is- 
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lands to Grabowski. The witness Schneider corroborated 
this testimony with reference to obtaining permission from 
the tenant to cross plaintiff’s farm, stating that defendants 
used the islands only for hunting, fishing and picnicking; 
that they lived elsewhere; that the islands were rented by 
the tenants on plaintiff’s farm for pasturing sheep and then 
used by the tenant Vencil to pasture cattle. The islands, 
as before stated, were used by other persons for hunting 
and fishing. 

The defendants cite Laniry v. Parker, 37 Neb. 3538, 55 
N.W. 962, in which the court said: “The law does not re- 
quire that possession shall be evidenced by a complete en- 
closure, nor by persons. remaining continuously upon the 
land, and constantly from day to day performing acts of 
ownership thereon. It is sufficient if the land is used con- 
tinuously for the purposes to which it may be in its nature 
adapted;” the contention being that the islands were adapt- 
ed only for the purpose for which they had been used by 
the defendants. 

An analysis of the above case and similar cases from oth- 
er jurisdictions, cited by defendants, discloses circumstanc- 
es considerably different from those here existing. For in- 
stance, in the case cited, the land was adapted to grazing 
and hay-growing, and the one claiming ownership had, for 
ten years or more, cut the grass, harvested and disposed of 
the hay from such portions of the land as the character of 
it permitted, using it in conjunction with other lands, of 
like character, belonging to him. In addition, the claimant 
paid the taxes at intervals, warned trespassers and re- 
strained cattle of others from grazing. This court held that 
such acts constituted actual, continuous, notorious and ad- 
verse possession for the statutory period. 

In the case at bar the defendants paid taxes on the islands 
for 1938, 1939, 1940 and 1941. The general rule is: ‘‘Pay- 
ment of taxes is not an element of adverse possession un- 
less made so by express statutory requirement, and the fact 
that the owner of land held adversely by another continues 
to pay the taxes assessed on the land will not preclude the 


236 NEBRASKA REPORTS [VOL. 143 
Wells v. Tietge 


latter from acquiring title thereto by lapse of time.” 2 C.J. 
203. There is no such statutory provision in this state. The 
payment of taxes is an element and circumstance which 
may be considered together with all of the other circum- 
stances of the case with respect to the subject of adverse 
possession. 

After a careful examination of the record, we conclude 
that the defendants have failed to prove by clear and con- 
vincing evidence their right of adverse possession. 

The defendants contend that the plaintiff bases her title 
to the islands in that they are accretions to her farm, and 
that there is no record title or any other kind of title plead- 
ed or proved by her. The substance of plaintiff’s petition 
is heretofore set out, and we deem it sufficient. 

Section 76-404, Comp. St. 1929, reads in part as follows: 
“Tt shall be sufficient to allege generally in the petition that 
the defendants claim or appear to have some interest in, 
rights or title to, or lien upon said real estate or a part 
thereof; and it shall not be necessary to allege the nature 
of any adverse claim.” Plaintiff’s allegations of ownership 
meet the requirements of the statute. 

The cross-petition bases the defendants’ claim of adverse 
ownership upon the title of plaintiff. The stipulation, here- 
tofore set out in substance and undenied in the bill of ex- 
ceptions, is evidence that the title to the islands or tax lots 
A, B and C is in the plaintiff by adverse possession. The 
defendants have failed to prove adverse Serer as plead- 
ed in their cross-petition. 

In LeBarron v. City of Harvard, 129 Neb. 460, 262 N. W. 
26, 100 A. L. R. 767, reversing LeBarron v. City of Har- 
vard, 127 Neb. 899, 257 N. W. 261, the court said in the 
opinion (p. 470): 

“Parties will not be relieved from stipulations in the ab- 
sence of a clear showing that the matter stipulated is un- 
true, and then only if the application for such relief is sea- 
sonably made, and good cause is shown for granting it. 25 
R. C. L. 1099, sec. 6; Smith v. Smith, 90 Fla. 824; Muller 
v. Dows, 94 U. S. 277; United States v. Davison, 1 Fed. (2d) 
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465; Brown v. Cohn, 88 Wis. 627; Franklin v. National Ins. 
Co., 48 Mo. 491; Holley v. Young, 68 Me. 215; Hutchings »v. 
Buck, 32 Me. 277.” 

The judgment of the trial court, dismissing the plaintiff’s 
petition, is hereby reversed, and the court is directed to 
quiet title to tax lots A, B and C in the plaintiff, as prayed; 
in addition, plaintiff to refund to defendants taxes paid by 
them on such tax lots. 

AFFIRMED IN PART AND REVERSED IN PART 


THURSTON C. BOLEN, APPELLEE, V. P. B. BULLER, DOING 
BUSINESS AS P. B. BULLER COMPANY, ET AL., 
APPELLANTS. 

9 N. W. (2d) 204 


FILED APRIL 16, 1948. No. 31580. 


1. Workmen’s Compensation. The Nebraska workmen’s compensa- 
tion law does not provide that the loss of the use of an eye shall 
be compensated, based on the amount of vision existing previous 
to the accident. 


2. The workmen’s compensation law awards specific com- 
pensation for the loss of use of an eye. 

3. The obvious intent of the workmen’s compensation law 
is to compensate and indemnify the owner of an eye capable of 
industrial use to the full extent of his industrial loss occasioned 
thereby. , 

4, Where the evidence is conflicting and cannot be recon- 


ciled, this court, upon a trial de novo, in a workmen's compeusa- 
tion case, will consider the fact that the district court opserved 
the demeanor of witnesses and gave credence to the testimony of 
some, rather than to the contradictory testimony of others. 

5. Record examined, and held sufficient to sustain the award grant- 
ed by the trial court. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Fitzgerald, Tesar & Welch, for appellants. 


Frost, Hammes & Nimtz, contra. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is a proceeding under the Nebraska workmen’s com- 
pensation law. Comp. St. 1929, secs. 48-101 et seq. 

Thurston C. Bolen is plaintiff and P. B. Buller, doing bus- 
iness as P. B. Buller Company, and Employers Mutual Lia- 
bility Insurance Company of Wisconsin, as its insurance 
carrier, are defendants. It is not disputed that the plain- 
tiff is a cabinetmaker, employed by the Buller Company in 
such capacity at the time of the accident. It is not disput- 
ed that his wages were in the amount of $36 a week, and 
that, if entitled to compensation, he would be entitled to $15 
a week for 125 weeks. On September 5, 1942, a judge of 
the workmen’s compensation court granted an award to the 
plaintiff in the sum of $15 a week for a period of 125 weeks 
for permanent total disability, in the loss of the use of his 
left eye. Waiver of rehearing and notice of appeal to the 
district court were had, and on November 28, 1942, the dis- 
trict court affirmed the award. Defendants appeal. 

The record discloses that at about 8 o’clock in the morn- 
ing of February 2, 1942, the plaintiff, while in the course 
of his employment, suffered an accident. At the time he 
was operating a power circular saw, which made 3,200 rev- 
olutions a minute, and in cutting a board a small piece of 
the wood fell in the groove behind the saw, and when he 
shoved the saw back it picked up the small fragment of 
wood, threw it at great speed, and it struck plaintiff in the 
left eye. Thereafter he could not see out of this eye. The 
operation of the saw is detailed in the record. Plaintiff 
then lined up some work for two other employees, and in 
about two hours went to the office of Dr. Charles S. James. 
A short time after the accident his left eye became blood- 
shot, and there was blood in both corners of it, which con- 
dition remained for about a week. The whole eyeball was 
red, and there was blood inside of his left nostril for a week 
or two. It was recommended that the eye be removed, but 
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this was not done. Previously, on February 1, 1941, plain- 
tiff suffered an injury to the same eye. At that time he was 
using a hammer, pounding a nail, and a small sliver of steel 
detached itself from the nail set and struck him in the eye- 
ball. That afternoon he went to Doctor James, who treat- 
ed his injured eye for two or three weeks, but did not re- 
move the piece of steel. Plaintiff could not sleep as well as 
previously and was fitted with glasses, which he wore until 
October or November of 1941. His eyes were blue in color, 
but the injured eye turned brown. He testified that his vi- 
sion in the left eye was sufficiently good to permit him to 
carry on his duties as a cabinetmaker; that he could read 
newspapers, measurement charts, play ball, and, in fact, 
had abandoned his glasses and noticed no particular effect 
from the injury. This evidence is corroborated by the su- 
perintendent and general manager of the firm for which he 
worked who, in addition, testified that plaintiff “had a very 
good mechanical eye.”” The witness restated the mechanism 
of the saw and said that he noticed no difference in plain- 
tiff’s work; that after the accident of February 2, 1942, he 
was unable to do his work. His wife testified that plaintiff 
was able to read newspapers, measurement charts and play 
ball after the first accident, and that after the second acci- 
dent he was totally blind in his left eye. 

The testimony of the experts offered by the defendants is 
in some respects in conflict. Doctor James testified that his 
examination of the plaintiff February 2, 1942, disclosed: 
“The cornea of the eye was denuded, and the anterior cham- 
ber was partially filled with the fluid, and the iris was dis- 
torted and irregular, and he had no vision in that eye.” The 
plaintiff had given him a history of the accident. Previous 
to February 2, 1942, on June 26, 1941, the doctor examined 
the plaintiff and testified that at that time he “had vision, 
he could see to get around a room or out on the street, with 
the right eye closed;” was able to read ordinary newspaper 
type with glasses with the left eye; and on April 18, 1942, 
the doctor made a report to the insurance carrier that on 
June 26, 1941, his examination of the plaintiff for glasses 


240 NEBRASKA REPORTS [VOL. 148 


Bolen v. Buller 


disclosed that with correction he had vision of 20/100 in 
the left eye; was able to read ordinary newspaper type, and 
on March 12, 1942, the date of the doctor’s last examina- 
tion, plaintiff’s left eye was totally blind. The doctor fur- 
ther testified that if the left eye had been perfect on Febru- 
ary 2, 1942, the injury would have caused total blindness; 
that he examined the plaintiff on June 17, 1941, and his rec- 
ords disclose that at that time, without glasses, plaintiff 
could only count fingers at five feet; that the loss of vision 
at that time, without glasses, in percentage, would be from 
50 to 70 per cent.; that he did not use percentages under 
the Snellin system, “used the fingers in preference to the 
Snellin Chart,”’ and the loss of vision, with glasses, was 40 
per cent. 

In his examination of the patient’s eye on February 2, 

‘1942, Doctor James testified he could not see past the crys- 
talline lens, which indicated that plaintiff had a mature cat- 
aract, a complete cloudiness of the crystalline lens; that the 
lens capsule was not ruptured; further, from the time of 
plaintiff’s first accident until he was examined for glasses, 
the doctor found nothing unusual; that an examination was 
had June 17, 1941, for glasses, and that on February 2, 
1942, plaintiff ‘chad some opacity of the lens; not an abnor- 
mal aspect, however.” 

Dr. Charles M. Swab testified that he examined the plain- 
tiff on April 17 and 18, 1942. After obtaining the visual 
ratio and observing that the left eye was brown, he found 
that the color of the right eye was blue, while that of the 
Jeft eye “was brownish in color,” indicating that the patient 
had a foreign body injury that involved the inside of his 
eye, and which was confirmed by a later examination. The 
doctor “was able to see not only the track through the cor- 
nea, where the foreign body had punctured,” but “was able 
to see the foreign body in the cornea.’”’ The doctor stated 
that this foreign body caused a condition known as “sider- 
osis bulbi,’”’ which “occurs when a metallic substance, usu- 
ally iron or steel, is present on the inside of the eyeball, * * * 
—the eye tissue acting on this metallic substance produces ~ 
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a definite tissue reaction. These tissue reactions and local 
inflammation is manifest by changes in the crystalline lens, 
changes in the iris and other parts of the uveal tract and 
in the visual cells of the retina;’’ that the plaintiff had a 
mature cataract in the injured eye; that the left pupil was 
fixed and did not react to light, and there was a good deal 
of degeneration in the iris surrounding the place where the 
foreign body was lodged. From an examination with the 
slit lamp and the microscope, the doctor found that ‘‘in this 
tract through the cornea where the foreign body had passed, 
leaving a definite stain of rust, that there was this localized 
degeneration in the iris,’’ and ‘‘there were clouds in the an- 
terior chamber from an inflammatory condition.” When 
told that Doctor James had said he could not find any scar 
on the cornea, which was the result of that metallic object 
going into the eye, the witness stated that the foregoing de- 
scribed it; that it was located in the iris, right underneath 
the old wound of the cornea. 

With reference to the mature cataract, Doctor Swab tes- 
tified: “It has to do with the opacity of the crystalline lens. 
In other words, it may be only a beginning of this condi- 
tion, and then we refer to it as an immature cataract, and 
under changes it progresses to the place that the cataract 
becomes more pronounced and is still not total. Those cases 
we speak of as immature, too, but then there is a time that 
it is impossible to throw a strong light through the lens, 
then it is a mature cataract.” The doctor was asked: “In 
this specific case, where the foreign body penetrated the 
cornea and lodged in the iris, could it have done so without 
interfering with the lens?” to which he replied that he did 
not think so, “because of the direction in which the foreign 
body was traveling, and striking the iris, which is real free, 
and a movable membrane extended across the anterior cham- 
ber, it would simply absorb the jolt, but there would have 
been a good deal of blow against the lens;”’ that it could 
have had a marked influence in the production of the cata- 
ract; that “a mature cataract causes a degree of reduced 
vision, in which the patient may still have light perception, 
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and even light projection. * * * That is blindness, * * * But 
it is the whole picture in siderosis bulbi, the cells are dead ;” 
that from the history, the cause of the patient’s blindness 
was siderosis bulbi. The witness stated that the record of 
Doctor James, “that the plaintiff could read 20/100 with a 
correction of a minus 2 sphere with his left eye on June 26, 
1941,” means that the patient was near-sighted in his left 
eye at that time, due to the beginning of an immature cata- 
ract. The witness testified that the injury of February 2, 
1942, hastened the cataract formation, and that the wear- 
ing of glasses would not retard a developing cataract where 
siderosis bulbi existed. 

On cross-examination, Doctor Swab testified that from 
plaintiff's condition on June 17, 1941, assuming that he 
could read all the necessary objects, the necessary orders at 
his place of business and identify things with his left eye, 
reading a newspaper with his left eye only, he was indus- 
trially blind. ; 

Dr. W. H. Morrison, an instructor in ophthalmology, cor- 
roborated Doctor Swab’s testimony and gave as his opin- 
ion, from all of the circumstances and existing conditions, 
that the plaintiff suffered from the disease of siderosis bul- 
bi, and that the proximate cause of the blindness of plain- 
tiff’s left eye is that there had been a degeneration of the 
retina, occurring secondarily to siderosis bulbi. He testi- 
fied in terms of the Snellin chart that finger counting “in- 
dicates that the vision is less than 22/100, and a 20/100 
vision refers to vision which is considered industrial blind- 
ness, using the 22 as a basis for it.” 

The record admits of doubt as to a scar in the lower quad- 
rant of the cornea. Many siderosis bulbi cases, Doctor Mor- 
rison testified, “go blind in a month or two months’ time, 
to several years. It is slowly going down, the loss of vision, 
and so the patient will be completely blind and not realize 
it until something calls their attention to it, such as trau- 
ma.” The foregoing constitutes the substance of defend- 
ants’ testimony. 

In an analysis of the record it is not the writer’s desire 


VOL. 143] JANUARY TERM, 1943 243 


Bolen v. Buller 


or inclination to attack the good faith of any of the expert 
witnesses in this case. The evidence of the plaintiff, of his 
wife, and of the superintendent and general manager of the 
plant in which plaintiff worked, as lay witnesses, is plain, 
simple and convincing. These witnesses testified definitely 
that the plaintiff had vision in his left eye after the first ac- 
cident, and immediately after the second accident he was 
totally blind in this eye. He could read a newspaper, a 
measuring chart, and he was able to perform his duties as 
a cabinetmaker. His employer valued his services, and no 
question is raised as to his ability or competency to perform 
his duties, except that after the second accident he could 
not do his former work. True, the testimony of two of the 
experts called by the defendants conflicts with that of the 
plaintiff’s attending physician with respect to the condition 
existing in the plaintiff's left eye and the cause of his blind- 
ness, or whether he was industrially blind, and such testi- 
mony cannot be reconciled. In a consideration and evalua- 
tion of such testimony, this court will consider the fact that 
the trial judge gave credence to the testimony of some of 
the witnesses, rather than to the contradictory testimony of 
others. See Ames v. Sanitary District, 140 Neb. 879, 2 N. 
W. (2d) 530, and cases cited. : 

Normally, the crystalline lens lies one-eighth of an inch 
back of the cornea. A blow on the cornea coming at such 
speed as a small piece of wood from a power circular saw, 
revolving 3,200 times a minute, would result in filling the 
anterior chamber with blood, would give a cloudiness of the 
lens and could cause total blindness. From a review of the 
evidence, this deduction is logical. 

Section 48-121, Comp. St. 1929, as amended, provides in 
part: “The following schedule of compensation is hereby 
established for injuries resulting in disability: * * * (8) 
For disability resulting from permanent injury of the fol- 
lowing classes, the compensation shall be in addition to 
amount paid for temporary disability; * * * For the loss of 
an eye, sixty-six and two-thirds per centum of the daily 
wages during one hundred and twenty-five weeks. * * * Per- 
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manent total loss of the use of a * * * or eye shall be con- 
sidered as the equivalent of the loss of such * * * or eye.” 
The foregoing section definitely fixes compensation for the 
loss of an eye without exception. See Otoe Food Products 
Co. v. Cruickshank, 141 Neb. 298, 3 N. W. (2d) 452. 

Our statutes do not define the characteristics and powers 
of a normal eye. The legislative intent, therefore, is obvi- 
ous. It is to compensate and indemnify the owner of an 
eye, capable of industrial use and injured in industry to the 
full extent of his industrial loss occasioned thereby. This 
view is held by the best reasoned cases. 

After a careful review of the record, in light of the fact 
that the trial judge, who heard this case de novo, observed 
the witnesses as they testified, and from such proof reject- 
ed the theory of the defendants and accepted the theory of 
the occurrence of an accident, arising out of and in the 
course of plaintiff’s employment, as the proximate cause 
which inflicted on the plaintiff total permanent blindness 
of his left eye, we conclude that the case was correctly de- 
cided and that the award should be affirmed. 

Plaintiff's attorneys are allowed a fee of $100 for serv- 
ices in this court. 

AFFIRMED. 


IpA BLACK SMITH ET AL., APPELLANTS, V. WILLIAM M. 
BLACK ET AL., APPELLEES. 
9 N. W. (2d) 193 


FILED APRIL 16, 1943. No. 31527. 


1. Deeds. Before a deed may be set aside on the ground of want of 
mental capacity, it must be clearly established that the mind of 
the grantor was so weak or unbalanced at the time of the execu- 
tion of the deed that he or she would not understand and compre- 
hend the purport and effect of what was then being done. 

2. Appeal. This court is required, in determining an appeal in 
equity involving questions of fact, to reach an independent con- 
clusion without regard to the findings of the district court, yet, 
in determining the weight of evidence, where there is an irrecon- 
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cilable conflict on a material issue, it will consider the fact that 
the trial court observed the witnesses and their manner while 
testifying. ; : 

Deeds. The elements necessary to be established in order that a 
deed may be set aside on the ground of undue influence are: (1) 
That the grantor was subject to such influence; (2) that the op- 
portunity to exercise it existed; (3) that there was a disposition 
to exercise it; (4) that the result appears to be the effect of such 
influence. : 

The delivery of a deed is in a large measure a question 
of intent to be determined by the facts and circumstances of the 
particular case. There must be an intent on the part of the 
grantor that the deed must operate as a muniment of title to take 
effect presently. 

Fraudulent Conveyances. The following rule announced in Logie 
v. Snyder, 129 Neb. 588, 262 N. W. 489, is disapproved: “To make 
a conveyance a fraudulent transfer, a fraudulent intent partici- 
pated in by both parties to the transfer must exist.” 

In the absence of a mutual fraudulent intent, the law 
does not interfere with the right of a person, solvent or insolvent, 
to make such disposition of his property, based upon a valid con- 
sideration, as his judgment dictates. 


co 


ot 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


Charles A. Fisher, for appellants. 
Edward T, Lazear and G. L. Nichols, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action by Ida Black Smith and Victoria Black 
Lecher, daughters of Mary Ann Black, deceased, and Charles 
H. Loewenthal, administrator of the estate of Mary Ann 
Black, deceased, plaintiffs and appellants, against William 
M. Black, Thomas A. Black, Samuel R. Black, Maude Black 
Jensen, Laura’Black Munkres and Anna Black Miller, sons 
and daughters of Mary Ann Black, and Ingeburg Martens, 
Sarah Carlbom, Elizabeth Mackey, Anna Lynch, Edna Wal- 
green, Henry Miller, Frank Miller, Clarence Miller, Ray- 
mond Miller and Mary Jensen, grandchildren of the said 
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Mary Ann Black, defendants and appellants, to set aside 
two deeds to certain lands in Dawes county, Nebraska. 

In its decree the district court denied the relief prayed 
and the plaintiffs have appealed. 

The central facts upon which this action is based are, that 
on October 14, 1941, Mary Ann Black executed deeds to 
real estate in Dawes county, Nebraska. In one plaintiffs 
Ida Black Smith and Victoria Black Lecher were grantees. 
The property described in this deed was one lot in Chad- 
ron, Nebraska, on which was the home of Mary Ann Black. 
In another Maude Black Jensen, Laura Black Munkres and 
Anna Black Miller were grantees. The property described 
in this deed consisted of 600 acres of land in Dawes coun- 
ty, Nebraska. In another Thomas A. Black, William M. 
Black and Samuel R. Black were grantees. The property 
described in this deed consisted of 599 acres of land in Dawes 
county, Nebraska. In still another the defendants, the 
grandchildren of Mary Ann Black, who were the children 
of her deceased daughter, were grantees. The property de- 
scribed was a vacant lot in Chadron, Nebraska. The action 
here was instituted for the purpose of vacating and setting 
aside the second and third of these deeds. 

The grounds upon which the plaintiffs rely to have the 
deeds vacated and set aside are that the deeds were without 
consideration and were obtained through undue influence, 
duress, fraud and deceit of the defendant William M. Black; 
that at the time of making and acknowledging the deeds 
Mary Ann Black was not of sufficient mental capacity to 
make them; that there never was a delivery of the deeds 
within her lifetime; and that the deeds were in fraud of 
creditors of the deceased. 

The following facts relating to the preparation, execu- 
tion and claimed delivery of the deeds in question appear 
in the record without dispute: On or about September 2, 
1941, Mary Ann Black went in an automobile from Scotts- 
bluff, Nebraska, to Cheyenne, Wyoming. She was accom- 
panied by William M. Black, his wife and Catherine G. 
Pickett. While in Cheyenne she consulted with John H.. 
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Sedgwick concerning the drawing of deeds to her real estate. 
William M. Black was present at the time. She gave direc- 
tions to Sedgwick as to what disposition she desired to make 
of the real estate. She did not have the legal descriptions 
with her. These descriptions were later sent to Sedgwick 
by the county assessor of Dawes county, Nebraska. Sedg- 
wick drew the deeds and sent them to William M. Black who 
received them about October 9, 1941. On October 14, 1941, 
Mary Ann Black and William M. Black went to the office of 
_ G. T, H. Babcock, an attorney of Chadron, Nebraska, where 
Mrs. Black signed the deeds. Babcock, a notary public, took 
her acknowledgments. The deeds were left with Babcock 
where they remained until after the death of Mary Ann 
Black which occurred on December 23, 1941. At the time 
the deeds were executed Mrs. Black was past 83 years of 
age and her sight and hearing were impaired. The house 
and lot granted to the plaintiffs, Smith and Lecher, had but 
little value over and above the due and delinquent taxes 
against it; the vacant lot was of little value; the two tracts 
of land were estimated to be of the value of $18,000 or 
$20,000 and the record does not disclose that they were in 
anywise unencumbered. A comparatively small amount of 
taxes against them was unpaid. 

The remaining pertinent facts are not greatly in dispute. 
The dispute is, for the most part, relative to the interpre- 
tation and application of undisputed and undenied facts. 

The first proposition for determination in sequence is 
that of whether or not Mary Ann Black had sufficient men- 
tal capacity to understand, and knew what she was doing 
when she executed the deeds in question. 

The most that has been said against a proper mental ca- 
pacity to perform these acts was that she was aged and in- 
firm, she had greatly impaired vision, she had great diffi- 
culty in hearing, she had little if any experience in business 
affairs, her business affairs had for a considerable period of 
time been handled under power of attorney by William M. 
Black, she was unwell, she had a roaring in her head, she 
was so enfeebled that she was unable to get about without 
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assistance except upon level surfaces, and she was unable 
to readily recognize persons long known to her. Whether 
plaintiffs are claiming that this failure of ready recogni- 
tion resulted from impaired vision or from weakened men- 
tality is not readily apparent. She had diabetes, heart trou- 
ble and high blood pressure. As against this there is no ev- 
idence of mental lapses, she traveled about in automobiles, 
she visited to some extent among the members of her fam- 
ily, she at all times fully recognized the members of her 
family, she conversed rationally, she had an interest in the . 
things she saw, she discussed frequently her property and 
estate, she was concerned about her security, and she gave 
directions with regard to the disposition to be made of the 
deeds. 

On this issue the burden of proof was on the plaintiffs, 
they having so charged, to sustain the lack of mental ca- 
pacity to make the deeds. In the opinion in Blochowttz v. 
Blochowitz, 122 Neb. 385, 240 N. W. 586, it is stated: ‘The 
rule of law is well settled that, to set aside a deed on the 
ground of want of mental capacity on the part of the grant- 
or, it must be clearly established that the mind of the grant- 
or was so weak or unbalanced at the time of the execution 
of the deed that he would not understand and comprehend 
the purport and effect of what he was then doing.” See, 
also, Lund v. Woodward, 137 Neb, 689, 291 N. W. 90. 

In discussing the character of mental incapacity which 
must exist before a deed will be set aside on account there- 
of this court said in Brugman v. Brugman, 93 Neb. 408, 140 
N. W. 781: “It is not every weakness of mind arising from 
old age or sickness, or other causes, that will avoid a deed. 
There must be a total want of reason or understanding. 
* * * Mere mental weakness will not authorize a court of 
equity to set aside an executed contract. * * * In order to 
vacate a deed on the ground of mental incapacity of the 
grantor, it is necessary to show such a degree of mental 
weakness as renders the maker of the deed incapable of un- 
derstanding and protecting his own interest. The mere cir- 
cumstance that the mental powers have been somewhat im- 
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paired by age or disease is not sufficient, if the maker of the 
deed still retains a full comprehension of the meaning, de- 
sign and effect of his act.” 

On the matter of the approach of this court to a record 
coming here from the district court in an action in equity 
this court has said: “While the law requires this court, in 
determining an appeal in an equity action involving ques- 
tions of fact, to reach an independent conclusion without 
reference to the findings of the district court, this court 
will, in determining the weight of the evidence, where there 
is'an irreconcilable conflict therein on a material issue, con- 
sider the fact that the trial court observed the witnesses 
and their manner of testifying.” Johnson v. Erickson, 110 
Neb. 511, 194 N. W. 670. See, also, Gentry v. Burge, 129 
Neb, 493, 261 N. W. 854; Higgins v. Adelson, 131 Neb. 820, 
270 N. W. 502; Ohme v. Thomas, 184 Neb. 727, 279 N. W. 
480; Fisher v, Keeler, 142 Neb. 728, 7 N. W. (2d) 659. 

Tn the light of the entire evidence and the observation of 
the witnesses the trial court found that Mary Ann Black 
did not lack sufficient mental capacity to make the deeds. 
We have found nothing upon which to base a different con- 
clusion. The record amply sustains the finding of the trial 
court. 

We direct our attention now to the charge that William 
M. Black obtained the execution of the deeds by fraud, de- 
ceit, duress and undue influence. The record is entirely de- 
void of any direct evidence that William M. Black infiu- 
enced his mother in anywise with regard to the deeds. 
Moreover there is no evidence from which such an infer- 
ence might be drawn. It is true that there was opportunity 
but nothing more. He was with her when she gave direc- . 
tions for the making of the deeds and also when they were 
signed and acknowledged but:he denied specifically that he 
advised her in any way. He is supported in this by Sedg- 
wick, the drawer, and Babcock, the lawyer and notary pub- 
lic who took the acknowledgments. There is nothing in the 
record to the contrary. 

In Gidley v. Gidley, 130 Neb. 419, 265 N. W. 245, the es- 
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sentials of an action for undue influence were enumerated. 
In the third paragraph of the syllabus it is stated: “A case 
of undue influence is made out where it is shown by clear 
and satisfactory evidence (1) that the testator or grantor 
was subject to such influence; (2) that the opportunity to 
exercise it existed; (3) that there was a disposition to ex- 
ercise it; (4) that the result appears to be the effect of 
such influence.” There is in this case an absence of proof 
of any of these elements except the second. 

The next question is that of delivery of the deeds. The 
facts are not in dispute. They were recited by G. T. H. 
Babcock and William M. Black. Following their execution, 
as has already been stated, the deeds were left with Bab- 
cock where they remained until after the death of Mary 
Ann Black. The circumstances under which they were left 
according to the testimony of Babcock were as follows: 
“And I filled out the acknowledgment on each deed and I 
said, ‘What do you want me to do with these deeds’ and she 
said, ‘Put the deeds in your safe until I am gone and then 
deliver them,’ and I said, ‘All right, Mrs. Black, I will do 
that.’ And she took the glasses off and put them in the case 
and in the handbag and stood up and she said to me, ‘Don’t 
forget that.’ I said, ‘No.’ She said, ‘That is just the way 
Pa wanted it,’ and I said, ‘All right, Mrs. Black.’ And her 
and Bill went out the door, and I said, ‘Good-bye,’ and she 
said ‘Good-bye,’ and that was the end of it.” William M. 
Black said on this subject: “She said to deliver the deeds 
after she was laid away.” There is no evidence that she 
sought or desired thereafter to regain possession or control 
of the deeds. Did this amount to delivery within the mean- 
ing of the law? 

What constitutes delivery is not an open question in this 
jurisdiction. In an unbroken line of decisions extending 
back to an early date this court has held that delivery is 
largely a question of intent to be determined from the facts 
and circumstances of the given case. In the early case of 
Brittain v. Work, 18 Neb. 347, 14 N. W. 421, it was stated: 
“No particular act or form of words is necessary to consti- 
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tute a delivery of a deed. Anything done by the grantor, 
from which it is apparent that a delivery was intended, 
either by words or acts, or both combined, is sufficient.” 
Other cases in point are Brown v. Westerfield, 47 Neb. 399, 
66 N. W. 439; Roepke v. Nutzmann, 95 Neb. 589, 146 N. W. 
939; Flannery v. Flannery, 99 Neb. 557, 156 N. W. 1065; 
Ehlers v. Seip, 136 Neb, 722, 287 N. W. 202; Owens v. Reed, 
141 Neb. 796, 4 N. W. (2d) 914. 

The criterion upon which the question of delivery depends 
is as to whether or not the intention of the grantor is that 
the deed shall operate as a muniment of title to take effect 
presently, or in other words, whether or not it has passed 
beyond the dominion, contro] and authority of the maker, 
and is no longer capable of being recalled. The rule is stat- 
ed in Brown v. Westerfield, supra, as follows: “Delivery of 
a written instrument like a deed is largely a question of in- 
tent to be determined by the facts and circumstances of the 
case. In the case at bar it depends on whether the inten- 
tion of the grantor at the time was that the deed should op- 
erate as a muniment of title to take effect presently. * * * 
If such was the purpose, the delivery was complete, and the 
title to the property passed.” To the same effect is Roepke 
v. Nutzmann, supra; Huenink v. Heitbrink, 104 Neb. 520, 
177 N. W. 796; Haecker v. Haecker, 113 Neb. 587, 204 N. 
W. 72. 

In Huenink v. Heitbrink, supra, quoting from Paxton v. 
State, 59 Neb. 460, 81 N. W. 383, this court said: “An in- 
strument is not delivered until it has passed beyond the do- 
minion, control and authority of the maker, and is no long- 
er capable of being recalled.” 

It is not necessary that grantees shall have knowledge of 
the deeds prior to the death of the grantor. In Roepke v. 
Nutzmann, supra, which is a case very much like the one 
being considered here as to the facts, the court in the opin- 
ion propounded the following questions and gave the fol- 
lowing answer:: “Was the delivery of the deeds to the no- 
tary, in the absence of the defendants, and without any 
knowledge on their part of their execution prior to the death 
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of the grantor, with the instructions given, a sufficient de- 
livery to render the conveyances valid? * * * Did the deliv- 
ery of the deeds to the notary, with positive instructions to 
place them upon record upon the happening of the grantor’s 
death, and which instructions were never modified nor coun- 
termanded, amount in law to a delivery of the deeds to or 
for the benefit of the grantees? * * * It is quite apparent 
that at the time of making the deeds it was the grantor’s 
purpose to make a present transfer of the title for the ben- 
efit of the defendants upon the occasion of his decease. It 
seems to us that, whatever might be our views upon the 
question involved, Brown v. Westerfield, supra, is so near- 
ly like the case at bar as to settle the question in favor of 
the grantees.” 

The appellants substantially urge that there was no de- 
livery since there was no assent thereto by the grantees, as- 
sent being an essential element of delivery. The authori- 
ties cited, we think, do not support this contention. It is 
true that in Ehlers v. Seip, supra, which is a case cited, the 
following quotation from 18 C. J. 218, is found: “The re- 
cording of a deed will not of itself constitute a delivery to 
the grantee in the absence of an acceptance by him of the 
instrument, but if subsequently accepted the deed will be 
valid.” We think that the most that can be said for this 
statement is that proof of acceptance is but one evidentiary 
phase by which delivery may be proved. 

We conclude therefore that the evidence is sufficient to 
sustain a finding that the delivery of the deeds in question 
was complete. 

A further contention is that the transfers were made in 
fraud of creditors. We pass over the proposition that this 
is not an action by a creditor, since that question is sug- 
gested but not presented, and go directly to the question of 
whether or not they could have in any event under the evi- 
dence been in fraud of creditors. 

The defendants contend that this claim has no merit for 
the reason, among others, that the elements’ necessary to es- 
tablish a fraudulent conveyance have not been shown to ex- 
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ist. They insist that the following rule announced in Logie 
v. Snyder, 129 Neb. 583, 262 N. W. 489, operates to defeat 
the.claim: “To make a conveyance a fraudulent transfer, 
a fraudulent intent participated in by both parties to the 
transfer must exist.” 

The rule thus stated is too broad in its application. The 
effect would be to open the door to immeasurable fraud with 
no remedy to the sufferers except in those instances where 
it could be shown that there was a joinder in the fraudu- 
lent intent by the grantee. The fallacy of the rule becomes 
plain when it is pointed out that under it a hopelessly in- 
solvent parent or other person could transfer his or her 
property to a child or children or any other person with 
definite and even avowed intent to defraud creditors, but 
no such transfer could be set aside as in fraud of creditors 
unless it could be shown that the grantee participated in 
the fraudulent intent. No deed by a parent to a child, 
where delivery was made effective by secretly placing it in 
the hands of a third person there to remain until after the 
death of the grantor, could ever be set aside on the ground 
that it was in fraud of creditors. 

We here reannounce the rule as it was stated in the earlier 
cases and limit it as it was limited therein: “In the ab- 
sence of a mutual fraudulent intent the law does not inter- 
fere with the right of a person, be he solvent or insolvent, 
to make such disposition of his property, based upon a valid 
consideration, as his judgment dictates.” Farmers & Mer- 
chants Nat. Bank v. Mosher, 63 Neb. 130, 88 N. W. 522; 
State Bank of Beaver Crossing v. Mackley, 121 Neb. 28, 
236 N. W. 165. ; 

The contention of the defendants that the deeds were not 
in fraud of creditors, however, must be sustained on an- 
other ground. There is no evidence directly, or from which 
jit might reasonably be inferred, that there was any intent 
on the part of Mary Ann Black to defraud any creditor. 
There is not, in fact, sufficient evidence to show that there 
were creditors who could have been defrauded. The record 
discloses that her entire personal indebtedness at the time 


254 NEBRASKA REPORTS [VoL. 143 


Mook v. City of Lincoln 


of her death amounted to $322.50, $242.50 of which was a 
promissory note payable to the defendant, William M. Black, 
which note was secured by a chattel mortgage. The bal- 
ance of $80 was for doctors’ bills, and it is not shown 
whether these were contracted before or after the execu- 
tion and delivery of the deeds. 
The decree of the district court is affirmed. 
AFFIRMED. 
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sation action for accidental death, the plaintiff must show by a 
preponderance of the evidence that the deceased sustained an in- 
jury which caused his death arising out of and in the course of 
his employment, and proof must be made by evidence leading 
either to a direct conclusion or a legitimate inference that such 
was the fact. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
‘YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. . 

This is an action under the workmen’s compensation stat- 
utes wherein Estella C. Mook, plaintiff and appellee, seeks 
to recover workmen’s compensation on account of the death 
of her husband, Albert L. Mook, from the city of Lincoln, 
his employer, and the Travelers Insurance Company, the 
compensation carrier for the city of Lincoln, defendants and 
appellants. Plaintiff claims that her husband died as the 
result of an accident sustained February 18, 1941, while he 
was engaged in the performance of his duties as a city fire- 
man, 

The action was first tried to one judge of the compensa- 
tion court where an award as to compensation in accord- 
ance with the claim was rendered in favor of the plaintiff. 

On the last day for appeal] the defendants filed a waiver 
of rehearing before the full compensation court and sought 
to take an appeal to the district court. On the same day, 
but after waiver of rehearing before the full compensation 
court by the defendants, the plaintiff filed an application 
for rehearing and modification of the award, claiming that 
the award was erroneous in that there was a failure to 
award medical expenses, a statutory attorney’s fee and prop- 
er-costs. Over objection of the defendants rehearing was 
had to the full compensation court. On rehearing the full 
court rendered an award sustaining the previous award and 
making proper allowances for medical expense, attorney’s 
fees and costs. 

From the award of the full compensation court an appeal 
was taken to the district court where the award of the com- 
pensation court was sustained. From the award of the dis- 
trict court the case comes here on appeal. 

Two important questions are presented for determina- 
tion by this appeal. The first is the propriety, under the 
circumstances, of allowing the rehearing before the full com- 
pensation court following the waiver of rehearing by the 
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defendants who were ostensibly the losers at the hearing 
before the one judge, and the second is that of whether or 
not Albert L. Mook came to his death accidentally within 
the meaning of the workmen’s compensation statutes. We 
will deal with these questions in the order set forth. 

On the question of rehearing, the statutes in section 48- 
174, Comp. St. Supp. 1941, provide as follows: ‘“(5) Either 
party at interest who refuses to accept the findings, order, 
award or judgment of the said judge may, within fourteen 
days after the date thereof, file with the said court an appli- 
cation for a rehearing, plainly stating the errors on which 
such party relies for reversal or modification.” 

This language is clear and specific. The application of 
the plaintiff strictly conformed with the plain provisions of 
this statute and there is no way that this court could deny 
that right except by judicial legislation. This we are un- 
willing to do. 

This court held in City of Lincoln v. Nebraska Workmen's 
Compensation Court, 183 Neb. 225, 274 N. W. 576, in an in- 
terpretation of this provision as follows: ‘The right of 
either party to a ‘compensation proceeding’ to refuse to 
accept the findings, order, award or judgment of the judge 
of the Nebraska workmen’s compensation court who is as- 
signed to hear the same, and to secure, in the manner pro- 
vided by law, a rehearing or retrial thereof by such com- 
pensation court and a determination by a majority of the 
members thereof, is paramount to, and exclusive of, the 
right of appeal from such original decision.” 

It is the acceptance of the award, or perhaps more aptly 
stated, it is the failure to make application for rehearing 
in the manner provided by statute that defeats the right to 
a rehearing. Shamp v. Landy Clark Co., 134 Neb. 73, 277 
N. W. 802. 

As to the second question, there is no doubt that Albert 
L. Mook fell while he was engaged in the performance of 
his duties as a city fireman. There is no doubt that he died 
at least within the space of a few minutes, if not instantly. 
The question for determination is whether he died as a re- 
sult of the fall or fell as the result of his death. 
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Albert L. Mook, a city fireman, on the evening of Febru- 
ary 18, 1941, shortly after seven o’clock p. m. responded 
with other firemen to a fire call at 2401 Lynn street, Lin- 
coln, Nebraska. The temperature was perhaps about 15 
degrees above zero or lower. The house faced to the north 
and on the south end was a room the roof of which was four 
or five feet lower than that of the other part. In the east 
side of the main roof was a dormer. The fire appears to 
have been in the vicinity of the dormer. The fire, at the 
time of the fall of Mook, appears to have been under con- 
trol. At the time of the fall there was a ladder extending 
from the ground against and above the roof of the lower 
room and another against and above the main roof some- 
what to the south of the dormer. A third ladder was hooked 
over the ridge and was lying flat on the higher roof and 
also to the south of the dormer. Mook and another fireman 
were on the east side of the higher roof and in the vicinity 
of the two ladders at the time of the fall and a third was 
inside the dormer. From the evidence it is not clear what 
position Mook was in when his fall began. It was various- 
ly testified that he was on the roof with his toes between 
the boards from which shingles had been removed; that he 
had been lying on the ladder which was flat on the roof; 
that he was standing on the ladder that extended up from 
the ground and that he was leaning forward toward the 
roof; that one foot was on the standing ladder and the oth- 
er on the roof. Some of the evidence would indicate his fall 
started when he was in an upright position and some that 
he was not. The manner of the fall is clothed in the same 
degree of uncertainty. Some of the evidence would indicate 
that his foot or feet slipped on the roof and that he reached 
for the ladder or the roof and plunged from the higher to 
the lower roof where the fall was arrested by the ladder to 
the lower roof and a hose which was on that roof; some that 
he slipped on the ladder and from there the plunge took 
place; and some that frem his position on the roof, with 
arms extended as in a dive, the plunge was taken to the 
lower roof. Some of the witnesses testified that the top of 
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the ladder slipped to the south but not far enough to fall 
onto the lower roof. The fireman who was on the roof with 
Mook denied this and stated that he descended the ladder 
immediately after the fall and that it was then in its orig- 
inal upright position. 

Mook made no sound and uttered no word as the plunge 
was taken except “Oh, gee!” The fireman who was on the 
roof heard these words, turned and saw the completion but 
not the start of the plunge. Immediately before Mook had 
been removing charred shingles from the roof in the vicin- 
ity of the dormer. 

As soon as possible after the fall he was removed from 
the roof and into the house where he was placed with the 
front of his body downward on a davenport with his head 
turned to the side and attempts at artificial respiration ap- 
plied. Some minutes later the fire chief arrived on the scene 
and according to his testimony felt a pulse. On cross-ex- 
amination he testified that on a former trial he testified that 
he thought he could feel a flutter in the pulse. He further 
said that Mook was gasping at intervals of perhaps three 
seconds. On the former trial he testified that the gasps 
came at intervals of from a minute and a half to two min- 
utes. Shortly thereafter Mook was pronounced dead by two 
doctors who had come to the scene. The fire chief observed 
a skinned place on the left side of the face around the cheek 
and left temple. 

On the second day after the death an autopsy was per- 
formed on the body by Dr. George W. Covey who was as- 
sisted by Dr. Helmut Zinneman. Other doctors were pres- 
ent during all or a part of the autopsy but no further men- 
tion of this fact is required since these other doctors did 
not give testimony in the case. 

The findings of Dr. Covey, to the extent that it is neces- 
sary to set them forth here, were the following: There was 
no external evidence of skull or other bony injury. There 
appeared to be a slight bruise on the face which was cov- 
ered by embalmer’s makeup. The pleural cavity was free 
from adhesions and it contained no excess fluid. The peri- 
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cardial cavity was free from adhesions and contained no 
excess fluid. The heart was heavier than normal and slight- 
ly increased in size with the left ventricle preponderating. 
There were some yellow atheromatous plaques on the inner 
auricular wall under the epicardium, in the left auricle and 
above the mitral valve. The anterior leaflet of the mitral 
valve shows sclerotic thickening. The cavity of the left 
ventricle was slightly increased in size. Fairly large patch- 
es of fibrosis were found in the posterior wall in the left 
ventricle near the apex which fibrosis involved chiefly the 
inner half of the myocardium next to the ventricular cavity 
and extended to the left margin of the heart and more than 
half way upward to the base of the ventricle. The anterior 
descending branch was extensively involved by atherosis 
and in a number of places the lumen was reduced to a nar- 
row slit but there was no apparent complete occlusion. On 
the posterior portion of the heart the circumflex branch 
showed marked atheroma and one of the main branches 
along the posterior wall of the left ventricle supplying the 
fibrosed area was completely occluded for some distance. 
The main branch of the right coronary was competely oc- 
cluded for a distance of about two cm. by an old thrombus 
or by atheroma. The abdominal aorta was the seat of ex- 
tensive atheromatous changes, calcification and so-called ul- 
ceration. The thoracic portion was slightly affected by scle- 
rotic changes. The examination disclosed no signs or evi- 
dences of traumatic injury notwithstanding a microscop- 
ic check was made of the tissues and organs examined, 
which showed an old coronary thrombosis with myocardial 
scar tissue, which thrombus had been recanalized and calci- 
um deposits were encountered in the organized thrombus. 
Based upon his findings and a hypothesis embracing the 
age of Mook, which was 52 years, his previous activities 
which included regular employment on the fire department, 
assistance with heavy work on a farm, frequent wrestling 
with other firemen, evidence that he had always been in ap- 
parent good health, that he had a year or two earlier passed 
an examination for life insurance, the fact that a part 
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of the rim of a helmet, to the back and right thereof, was 
broken off, and all of the evidence relating to the fall and 
the immediately succeeding events, Dr. Covey gave as his 
opinion that the cause of death was myocardial failure as 
the result of extensive coronary sclerosis and occlusion with 
old myocardial fibrosis. 

Dr. Helmut Zinneman gave an opinion as to the cause of 
death. His opinion was the same as that given by Dr. 
Covey. 

On the other hand Dr. Arthur L. Smith, on a like hypoth- 
esis with the findings of Dr. Covey before him, gave it as 
his opinion that death was caused by brain concussion which 
concussion came about as a result of the fall. He conclud- 
ed from the hypothesis that the fall and death were not 
coincidental but death succeeded the fall by a space of sev- 
eral minutes. His opinion depended in a large measure 
upon the testimony of the fire chief that there was a pulse 
after the fall and that there was gasping. It is apparent 
that in the rendition of his opinion he accepted as estab- 
lished that there was a pulse when the fire chief made his 
examination. It is likewise apparent that his opinion took 
into account an entire lack of physical or objective finding 
of trauma in the autopsy except the bruise on the face and 
the abrasion on the forehead. 

It was his opinion that if death had been the result of my- 
ocardial failure the fall as described by the witnesses could 
not have taken place and there could have been no pulse 
after the failure. 

It may be stated here with regard to the fall that the evi- 
dence as to the manner thereof is unsatisfactory and uncer- 
tain. No two witnesses describe it in the same way and not 
even a single witness is certain as to all of the aspects of 
the fall as described by him or her. This is not particular- 
ly surprising since the fire was at night and what was seen 
by all witnesses except the fireman who was on the roof was 
seen from the ground or from the interior of a house some 
20 feet away by the lights from the adjacent house and 
from an automobile somewhere generally between the two 
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houses and perhaps aided to some extent at times by a flash- 
light. One thing however does appear to be certain and 
that is that Mook plunged from the higher onto the lower 
roof and that he did not simply slump or wilt and fall or 
roll onto the lower roof. 

Dr. Smith states substantially that this is inconsistent 
with myocardial failure and is consistent with his theory 
that it was the fall that caused the death. 

Dr. Smith was of the opinion that there was a brain con- 
cussion which caused the death. We think it fair to say 
that a brain concussion is a brain injury. He says that 
there may be a brain concussion sufficient to cause death 
without visible evidence of injury. Dr. Covey is in dis- - 
agreement with him on this point. Dr. Covey states that 
there can be no injury to the brain sufficient to contribute 
to death which could not be revealed by a microscopic ex- 
amination. 

Dr. Covey further said that death caused as he says this 
one was caused would not be so instantaneous as not to per- 
mit the raising of the hands and the uttering of the expres- 
sion, “Oh, gee.” He also stated that the sort of death de- 
scribed by him resulted in sudden death to 11 per cent. of 
the individuals at the primary attack. He also said that 
in all probability the death was as sudden and instantane- 
ous as death ever is. He said that in such cases they just 
fall like a person fainting, they just crumple and go down; 
they do not necessarily fall forward or backwards. His 
explanation of what he means by instantaneous death is the 
following: ‘Instantaneous death does not mean they are 
dead in an instant. They become unconscious, they may 
move, they may gasp, their hearts may beat for a consid- 
erable period of time, and yet those must be classified as 
instantaneous deaths, if that term can be used.” A fur- 
ther definition assented to by him is the following: ‘That 
condition where almost instantly the condition of the pa- 
tient becomes irretrievably fatal, although there is activity 
of the cells and spasmodic function of the organs may per- 
gist over a varied period of time, from several! seconds to 
many minutes thereafter.” 
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He further stated that in his opinion Mook was to all in- 
tents and purposes dead before he hit the second roof, suffi- 
ciently dead so that he could not react in such way that he 
would do anything to help himself. Again he said that he 
might move, he might gasp, he might have convulsions, 
movements of his extremities, or something of that sort, 
but he would be essentially dead as far as the heart and the 
nervous system were concerned. On the question of the 
heart Dr. Covey said that the heart might beat thirty min- 
utes after he was actually dead for all intents and purposes. 
With regard to the beat claimed to have been found by the 
fire chief Dr. Covey said: “That might well be. Hearts do 
beat for a long time after the patient is essentially dead.” 

On the question of performance of occupational duties 
preceding death caused as Dr. Covey states that this one 
was caused, he said that the performance of ordinary daily 
duties is not inconsistent with this kind of death. 

It is upon these two opposing opinions as to the cause of 
death of Albert L. Mook, fortified as outlined, that this 
court is required to make a determination of this case. The 
determination must depend upon the question of whether 
or not the plaintiff has established by a preponderance of 
the evidence that Mook sustained an injury, which caused 
his death, arising out of and in the course of his employ- 
ment, which proof must be made by evidence leading either 
to a direct conclusion or a legitimate inference that such 
is the fact. Holtzendorff v. Eppley Hotels Co., 140 Neb. 
525, 8300 N. W. 411; Feeney v. City of Omaha, 140 Neb. 497, 
300 N. W. 571; Rose v. City of Fairmont, 140 Neb. 550, 300 
N. W. 574; Lange v. Department of Roads and Irrigation, 
141 Neb. 167, 3 N. W. (2d) 194. 

It is our opinion that the plaintiff has failed to sustain 
the burden imposed upon her by the law. When the testi- 
mony supporting the opposing views is weighed one against 
the other we find it much less difficult to accept the view 
of the defendant than of the plaintiff. This alone would 
require a reversal of the award. There is another and co- 
gent reason why the award cannot be sustained. 
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The statute (section 48-152 Comp. St. Supp. 1941) de- 
fines an accident within the meaning of the workmen’s 
compensation laws as: “The word ‘accident’ as used in 
this Act, shall * * * be construed to mean an. unexpected 
or unforeseen event happening suddenly and violently, with 
or without human fault, and producing at the time objec- 
tive symptoms of an injury.’”’ In the same section of the 
statute injury is defined as follows: ‘The term ‘injury’ 
and ‘personal injuries’ shall mean only violence to the phys- 
ical structure of the body and such disease or infection as 
naturally results therefrom.” 

Disregarding for the moment the contention or the evi- 
dence on behalf of the defendants and assuming the truth 
of all of the evidence of the plaintiff there is proof of acci- 
dent but there is a lack of evidence of violence to any phys- 
ical structure the consequence of which could have caused 
death as Dr. Smith contends that it was caused. More 
explicitly, there was evidence that there were facia] injur- 
ies which indicated violence to physical structures but Dr. 
Smith appears to attach to them no particular significance 
except as evidence of a severe fall. It was from the evi- 
dence of the fall coupled with the evidence of a pulse, rath- 
er than violence to physical structures that Dr. Smith con- 
cluded that there was a brain injury or concussion. His 
opinion contemplates an entire lack of evidence of violence 
to the brain or any other physical structure surrounding or 
. functioning with the brain. 

On the basis of plaintiff’s testimony there has been a fail- 
ure to establish by the quality of proof required by law 
that the death of Albert L. Mook was accidental within the 
meaning of the workmen’s compensation law. The cause 
of death on this evidence remains in the realm of specula- 
tion and conjecture. 

This court has said: ‘When an employee dies suddenly 
and mysteriously while engaged in his work, the burden of 
proof that his death was an accident arising out of his em- 
ployment rests upon the claimant for compensation, and 
such proof must amount to something more than mere 
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guess.” Mullen v. City of Hastings, 125 Neb, 172, 249 N. 
W. 560; Shamp v. Landy Clark Co., supra. 

The mystery involved in this statement cannot with rea- 
son be limited to a lack of view by witnesses of the inci- 
dents culminating in death as was true in the cases cited, 
but must embrace also the factor or thing which produced 
death. A death, within the meaning of this pronounce- 
ment, may be as mysterious as to cause, with witnesses ob- 
serving the incidents leading to it as without. 

It is therefore our opinion that the award and judgment 
of the district court are not supported by sufficient evi- 
dence and in consequence they are reversed and the action 
dismissed, 

REVERSED AND DISMISSED. 

PAINE, J., dissenting. 

I respectfully dissent from the opinion adopted by the 
majority of the court. 

This action is brought by the widow of a city fireman 
against the city of Lincoln and the Travelers Insurance 
Company, its compensation carrier. There was a hearing 
before Judge Frank M. Coffey, of the compensation court, 
and the widow was allowed $15 a week for a period of 325 
weeks and $150 funeral benefit. There was then a hearing 
before the full compensation court, and the same award 
was affirmed. The defendants then appealed to the district 
court, and Honorable Frederick E. Shepherd, district judge, 
affirmed the same award which had been made twice be- 
fore, and added the sum of $100 as attorney’s fee for the 
plaintiff’s attorney. 

We have held that “On appeal from the district court to 
the supreme court in a workmen’s compensation case, find- 
ings of fact supported by sufficient evidence and findings of 
fact on substantially conflicting evidence will not be re- 
versed unless clearly wrong.” City of Fremont v. Lea, 115 
Neb. 565, 213 N. W. 820. See, also, Lange v Department of 
Roads and Irrigation, 141 Neb. 167, 3 N. W. (2d) 194; 
Pillard v. Lincoln Packing Co., 1383 Neb. 898, 277 N. W. 587. 
Therefore, if this court reverses this award in the case at 
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bar, the court must find that the result was clearly wrong. 

The defendants have brought this case to this court on 
the theory that the deceased suffered no accident at all, but 
just happened to have a fatal heart attack while up on the 
icy roof vigorously fighting this fire. 

It will be necessary to refer to the ladders used at this 
fire. The main ladder extended from the ground up to the 
eaves of the main roof and a few rungs beyond the main 
roof, and the deceased was standing near the top of this 
ladder, or on the boards of the roof where the shingles had 
been torn off, or perhaps with one foot on a round of this 
main ladder above the roof, or he might have been leaning 
against it. The kitchen ladder extended from the ground 
to the eaves of the kitchen at the rear of the cottage, which 
was a 114-story building. This short ladder to the kitchen 
roof brought up the large water hose, which was fastened 
to it, then went over to the main roof of the house. The 
third ladder was called a roof ladder, and was laid flat up- 
on the roof of the main house, and hooked over the ridge 
of the house. 

Defendants rely upon the testimony of fireman Keller, 
who they state was entirely honest, and if the plaintiff had 
not called him as a witness the defendants would have called 
him to testify. There were just the two firemen, Keller 
and the deceased, up on the roof at the moment of the acci- 
dent. Keller says he was talking with the deceased a little 
bit before, and he was standing on the roof, and then Kel- 
ler turned around and started pulling shingles off the roof 
of the dormer, with his back to deceased, and then he heard 
the deceased say, “Oh, gee,’”’ and when he turned around 
and looked the deceased was in mid-air, with his hands out- 
stretched, but he did not see him start to fall, for when he 
first saw him after he turned around the body of the de- 
ceased was entirely over the edge of the roof, falling to the 
kitchen roof. - He testified that the deceased fell 414 or 5 
feet to where he hit the kitchen roof; that there was smoke 
that would “make you cough,” and steam coming up around 
them at the time he fell. He said he did not see how the 


266 NEBRASKA REPORTS [VoL. 143 
Mook v. City of Lincoln 


deceased hit on the kitchen roof, as that was over the edge 
of the house. 

Reverend J. Edwin Jarboe testified that he is a minister, 
and.resided in the next house east, the houses being 18 or 
20 feet apart, with a driveway between; that he had been 
speaking at the City Mission that night, and drove up the 
alley and in from the back, leaving the headlights on his 
car burning, which lighted up the yard and the house where 
the fire was; that he went right in the house and went into 
his study, where the folks were standing by a large win- 
dow looking out; that his wife and his daughter-in-law and 
his wife’s mother were there, and this large window of his 
study was directly east of the place on the roof where these 
men were working. It was freezing weather, and he had 
seen firemen throw water up on the roof before the fireman 
fell, and the roof was pretty icy and wet. He described the 
ladder at the back of the kitchen and the long ladder going 
up to the main roof, and saw the two firemen digging away 
at shingles. He-testified that the man who fell was work- 
ing down below the other man. One was working rather 
toward the top of a dormer window, and the man who fell 
was pretty well down. He “was kind of laying on the lad- 
der and working away with his hands” at the shingles. The 
roof of the main part was a very steep roof, and as the de- 
ceased was working by the side of the dormer window sev- 
eral of them in the room said, “That ladder is falling,” and 
as he started to fall it seemed like he lost his balance on 
the ladder, and he rolled off onto the other roof. As the 
ladder started sliding and went to the edge of the roof, 
Reverend Jarboe saw him throw out his hands like he want- 
ed to catch onto the edge, trying to catch himself. It just 
appeared as if he was clutching to get hold of something. 
When he came down he lit on his head and shoulders on the 
kitchen roof and then rolled down to the edge of the roof. 
Reverend Jarboe said he followed them into the house as 
they took him in, and saw that his face was bruised, and 
there was some blood. 

Mrs. J. Edwin Jarboe testified that she was standing in 
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their study window, looking directly across at the other 
roof, which looked icy. She said: “All at once I saw the 
ladder begin to slip. The man was on the ladder, * * * 
and he tried to catch himself * * * with his arms. The lad- 
der fell and caught on the hose line which was lying along 
the edge of the roof.’ On cross-examination she testified 
this main ladder slid about to the edge of the main roof. 
She testified that there was plenty of light, for the light 
from the study window shone directly out, and she had 
turned her porch light on, and that Reverend Jarboe had 
left the car lights on, shooting the lights toward the house, 
and it was very plain to see what was going on around 
there. 

The death certificate, signed by Max G. Towle as county 
coroner, dated after the autopsy was held, stated, ‘Real 
cause of death unknown.” : 

Defendants’ medical expert was asked the question, “Is 
it your opinion, then, that he was dead before he hit the 
‘second roof in falling from the upper to the lower?” and 
his answer was, “It would be my opinion from my findings.” 

Two high school boys were standing in the driveway in 
front of the Jarboes’ window. Their attention was attract- 
ed when the long ladder slipped just a little ways to the 
south, but not over on the kitchen roof. They saw deceased 
put out his hand to grab the south edge.of the roof, and 
Fred Langenheim said he lit on the left side of his face and 
neck and shoulder. Don Singleton said when they were 
carrying him inside the upper part of his cheek was red 
and blood was just starting to come. He testified that de- 
ceased grabbed at the ladder with his left arm and hand; 
“he missed it or he would have got himself steady.” 

The plaintiff called Dr. George E. Lewis, who had exam- 
ined the deceased for life insurance in August, 1940. He 
said he examined his heart action by stethoscope on his bare 
chest, took his pulse and blood pressure, and found his heart 
to be normal] at that time. 

In answer to a long hypothetical question, detailing all 
the occurrences leading up to the death of Mr. Mook, he 
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testified “That the injuries he sustained from the fall di- 
rectly or indirectly caused Mr. Mook’s death.” 

The medical expert called by the plaintiff testified, in an- 
swer to a long hypothetical question, that in his opinion 
death was caused by a concussion of the brain, brought 
about by the fall. 

He was then asked this question: ‘From the facts as 
given to you in the hypothetical question, do you think it 
was possible for this man to have been dead before he hit 
the lower roof?” and the answer is, “No, he could not have 
been dead, for two reasons. One is that he made definite 
grabs at protruding objects, and the other is the (fire) 
chief decided his heart was beating, still beating, for fif- 
teen minutes afterwards.” 

What have courts said in similar cases? 

“Compensation may be awarded, although there was pre- 
existing heart disease, if disease was aggravated or accel- 
erated by accidental injury.” Farrow v. What Cheer Clay 
Products Co., 200 N. W. 625 (198 Ia, 922). 

“Where employee has preexisting disease, which is aggra- 
vated through injury and death results, recovery may be 
awarded under Workmen’s Compensation Act.” Emery v. 
Ottumwa Direct Service Stations, 262 N. W. 786 (220 Ia. 
885). See, also, Hanson v. Dickinson, 188 la. 728, 176 N. 
W. 828. 

In Nicholson v. Roundup Coal Mining Co., 79 Mont. 358, 
257 Pac. 270, it was held that the fact that the employee was 
suffering from a heart disease does not preclude compen- 
sation, when it appears that the disease was aggravated or 
accelerated by an accidental injury which arose out of and 
in the course of the employment. 

In the case of Lindeken v. Lowden, 229 Ia. 645, 295 N. W. 
112, a knee injury suffered by a boilermaker aggravated a 
coronary sclerotic condition, which brought about death. 
The court said (p. 658): ‘We have also repeatedly held 
that though the injury aggravates or accelerates a physical 
impairment with which the employee is afflicted, the injury 
is compensable if death resulted therefrom at a time ear- 
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lier than it would have occurred had not the injury been 
suffered.” 

“Existence of pulmonary tuberculosis and of tuberculo- 
sis of throat did not defeat compensation for total disabil- 
ity resulting from aggravation of incipient Pott’s disease 
through accident.” Weller v. Consumers Power Co., 250 
N. W. 298 (264 Mich. 525). 

It has been held that death from heart trouble, following 
an injury received by an employee when he was thrown 
from a horse while in the pursuance of his duties, is the re- 
sult of an injury arising out of and in the course of the em- 
ployment, where the evidence shows that the employee, 
though a robust man, was afflicted with heart disease and, 
following the injury, rapidly declined in health until the 
date of his death. Lachance’s Case, 121 Me. 506, 118 Atl. 
370. 

We will now consider former decisions of this court in 
cases similar to the one at bar. 

In Gilcrest Lumber Co. v. Rengler, 109 Neb. 246, 190 N. 
W. 578, 28 A. L. R. 200, where an employee suffered a slight 
bruise upon his shin, which was not sufficient of itself to 
cause disability, but which three days later, owing to the 
diseased condition of his blood, formed an ulcer, we held 
that his disability was caused by an accident arising out of 
and in the course of his employment. 

In the case of Miller v. Central Coal & Coke Co., 123 
Neb. 793, 244 N. W. 401, an employee was down on his 
knees under a counter, cleaning the office floor at night. 
Hearing someone enter the office, he arose quickly and 
struck his back and shoulder on the corner of the counter. 
As a result his back and shoulder became black and blue 
. and swollen. He continued work for 19 days thereafter. 
He was then treated by physicians until some time in Sep- 
tember, when notice of his disability was filed. Blood tests 
disclosed a syphilitic condition, which had become aggra- 
vated by the injury, and physicians declared that he was 
totally disabled in their opinion. This court allowed com- 
pensation, holding that where an employee, in the course 
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of his employment, suffers an injury to his back and shoul- 
der, causing a dormant disease to flare up and disable him, 
he is entitled to compensation. 

In the case of Hendershot v. City of Lincoln, 186 Neb. 
606, 286 N. W. 909, a bricklayer, working at the bottom of 
a sewer ditch, was accidentally hit on the back of the head 
by two bricks. Several days later he was able to go to the 
grocery store, but the headache continued. On Friday and 
Saturday he did part-time work on the sewer job, but col- 
lapsed on the job, suffered a chill, and died from lobar pneu- 
monia two weeks after he was injured. Two doctors tes- 
tified that, because he was hit on the head, he was weaker 
than he normally would be, and in his weakened condition 
his resistance to the lobar pneumonia organism was low- 
ered, and therefore it was stated that the lobar pneumonia 
came as a result of the original injury to his head, and this 
court allowed recovery of compensation because of the ac- 
cidental head wound lowering his resistance to the pneu- 
monia germ. 

Now, in the case at bar, the deceased performed the hard 
work of sawing up trees with a crosscut saw two or three 
weeks before his death, he took part in scuffling and wrest- 
ling with other firemen almost every day, he never stopped 
to rest, nor had shown any shortness of breath, all as tes- 
tified to by fireman Keller. Those working with him saw 
no signs of ill health. No one ever knew of his having 
heart disease. 

The typewritten report on the autopsy, exhibit No. 5, is 
replete with medical terms which explain the exact condi- 
tion of his heart and the blood vessels connected with it, 
and the medical expert declares the organ was not normal. 
But was it not evident to the judges of the compensation 
court and to District Judge Shepherd that the condition of 
the heart, as testified to by the medical expert for the in- 
surance carrier, was not the sole cause of death? 

Let us patiently review the facts as testified to by the 
witnesses. When the deceased felt the ladder partially sup- 
porting him slipping on the icy roof, he grabbed for the 
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edge of the roof, and exclaimed, “Oh, gee,” and fell to the 
kitchen roof below, striking on his head. 

When removed from the kitchen roof by assistant fire 
chief Feaster and taken into the house and laid on a dav- 
enport, Feaster testified that he threw the light in his face 
and saw that the deceased was having trouble with his 
breathing, so they laid him on the floor and started artifi- 
cial respiration, and his pulse continued to beat faintly for 
perhaps 15 minutes. ; 

Do not these actual facts compel us to reach the conclu- 
sion that a big, strong, husky fireman, who had been able 
to hold up his end in any kind of work or athletic exercise, 
suffered an accident, and that the shock of striking his head 
when he fell on the roof may have at once awakened the la- 
tent or dormant heart condition, and finally resulted in his 
death from a heart condition which he did not know he had? 

But, as this court held in the Hendershot case, if the con- 
cussion of the brick striking the head of Hendershot result- 
ed in a weakened condition which made him an easy prey 
to pneumonia, from which he died, by the same reasoning 
might not the accident suffered by the deceased, the evi- 
dence of which is clearly convincing, have produced the 
shock which finally resulted in his death some minutes lat- 
er from heart disease? 

The testimony in this case indicates that, if the deceased 
had been stricken on the roof with a fatal heart attack, as 
defendants insist, ordinarily he would have limply fallen 
to the roof, and been to all intents and purposes stone-dead 
that moment. But the evidence does not support any such 
conclusion. He was not limp, he grasped at the edge of the 
roof and other objects to prevent his falling, he yelled, “Oh, 
gee,” and his respiration and pulse continued for some mo- 
ments after he was removed into the house. 

Who can deny that deceased suffered an accident, estab- 
lished by so many eyewitnesses? And, if deceased did suf- 
fer this accident first, which hastened his death, his widow 
is entitled to the award of compensation granted to her in. 
each of the three former hearings in this case, under the 
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liberal interpretation required by our statute in compen- 
sation cases. 

It may be argued that plaintiff cannot recover if deceased 
finally died from heart disease following an accident, be- 
cause in her answer she said in paragraph 7: “That Al- 
bert L. Mook’s death was due to an accident received while 
in the employ of the defendant, city of Lincoln, and while 
engaged in the performance of his duty in the course of his 
employment and was not due to heart disease and that said 
death arose out of said employment by reason of said acci- 
dent.” 

This court has said: “Considered as a whole the evi- 
dence does not, it is true, respond to the averments of the 
petition; but the variance is not in an essential matter and 
should, at this stage of the litigation, be altogether disre- 
garded, for it is evident that it did not mislead the defend- 
ant to his prejudice nor embarrass him in making his de- 
fense upon the merits.” Toy v. McHugh, 62 Neb. 820, 87 
N. W. 1059. See, also, Westing v. Chicago B. & Q. R. Co., 
87 Neb. 655, 127 N. W. 1076; Parker v. Omaha Packing 
Co., 85 Neb. 515, 123 N. W. 1026. 

This court has held that, under a familiar rule often act- 
ed upon, the pleading may be amended as well after as be- 
fore judgment to correspond to the proofs. See Raley v. 
Raymond Bros. Clarke Co., 73 Neb. 496, 103 N. W. 57; 
Swan v. Bowker, 185 Neb. 405, 281 N. W. 891. 

It is quite clear that to allow an amendment of this na- 
ture would not in any way change the cause of action (Furst 
Nat. Bank v. Myers, 44 Neb. 306, 62 N. W. 459), nor would 
it mislead the defendant, but in the interest of justice would 
permit the pleading to be amended to conform to the facts 
proved by the evidence. 

In my opinion, this case should not be reversed, as the 
findings of fact were supported by sufficient evidence to 
warrant an affirmance of the award made by the district 
court. ; 
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ORLANDO R. NEISIUS, APPELLANT, V. JOHN REX HENRY 
ET AL., APPELLEES. 
9N. W. (2d) 163 


FILED APRIL 23, 1943. No. 31394. 


1. Officers. The chairman of the board of public works in a city of 
the first class appointed pursuant to section 16-321, Comp. St. 
1929, is an officer within the purview of section 20-209, Comp. St. 
1929, 

2. Bonds. A bond given by a public officer for the benefit of the 
public, conditioned for the faithful performance of his duties, is 
an official bond within the meaning of section 20-209, Comp. St. 
1929, 

The liability of both principal and surety on an official 
bond is original and primary, and creates a new obligation. 

4. Limitation of Actions. An action upon the official bond of a pub- 
lic officer for a breach thereof may be commenced at any time 
within ten years after such breach, as provided by section 20- 
209, Comp. St. 1929. 


APPEAL from the district court for Dodge county: LOVEL 
S. HASTINGS, JUDGE. Opinion on motion for rehearing of 
case reported 142 Neb. 29. Rehearing denied. 


Cook & Cook and George B. Boland, for appellant. 


Abbott, Dunlap & Abbott, Munger & Rhodes and Fred 
H. Richards, Jr., contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is a taxpayer’s suit to recover a judgment against 
one Henry and the United States Fidelity & Guaranty Com- 
pany, his bondsman, for money paid Henry in excess of his 
statutory salary as chairman of the board of public works 
of the city of Fremont, a city of the first class. The case 
was previously heard by this court and an opinion written, 
Neisius v. Henry, 142 Neb. 29, 5 N. W. (2d) 291. In that 
opinion the court held that the applicable statute of limita- 
tions was ten years as provided in section 20-209, Comp. St. 
1929. The correctness of this holding was challenged by 
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the motions for a rehearing filed by the appellees and an 
oral argument on the motions was allowed on that question 
only. This opinion will be devoted to a consideration of the 
question of the applicable statute of limitations. 

It is urged by appellees that the applicable statute of 
limitations is four years as provided by section 20-206, 
Comp. St. 1929, which is as follows: “Within four years, 
an action upon a contract, not in writing, expressed or im- 
plied; an action upon a liability created by statute, other 
than a forfeiture or penalty.” 

Appellant contends that a ten-year limitation is appli- 
cable as provided by section 20-209, Comp. St. 1929, as fol- 
lows: “An action upon the official bond or undertaking of 
an executor, administrator, guardian, sheriff, or any other 
officer, or upon the bond or undertaking given in attach- 
ment, injunction, or in any case whatever required by stat- 
ute can only be brought within ten years.” 

The appellees contend that the bond does not create a 
new cause of action; it simply furnishes security to those 
who suffer from the wrongs of the officer who is the prin- 
cipal on the bond. It is contended that it is the wrongs of 
the officer which constitute the basis of action and when it 
is barred as to the officer, it is barred as to his surety. In 
support of this rule appellees cite State v. McKay, 140 Kan. 
276, 36 Pac. (2d) 327. This court, however, in a long line 
of cases has held that the liability of both principal and 
surety on an official bond is original and primary and cre- 
ates a new obligation. Kane v. Union Pacific Railroad, 5 
Neb. 105; Ericsson v. Strettz, 132 Neb. 692, 273 N. W. 17. 

It is urged that Henry could have been sued on his stat- 
utory liability without joining the surety, and that the stat- 
ute of limitations would then be four years as provided by 
section 20-206. We do not disagree with this statement. 
The difficulty with this argument is that the suit was 
brought on the bond, which constituted a new, original and 
primary liability. In discussing this same question in a 
case where the officer did not sign the bond with his surety, 
the Ohio supreme court said: “While the plaintiff in er- 
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ror might have entered into a joint obligation with Officer 
Roach to the city, and might have required him to assume 
the obligation of principal therein, and might have limited 
its liability to that of surety, in which event the liability of 
Officer Roach under the bond would have continued for nine 
years after his liability for a violation of his duty imposed 
by law had been barred by the statute of limitations, yet, 
had it done so, the extension of the period of the liability 
of Officer Roach from one year to ten years would in no way 
have changed the period of liability of the plaintiff in er- 
ror, and that, while it might have enabled plaintiff in error 
to recoup from Officer Roach, it was a subject with refer- 
ence to which plaintiff in error had a right to contract, and, 
not having done so, it cannot now, to the prejudice of the 
defendant in error, avail itself of its own failure to so pro- 
tect itself.” Maryland Casualty Co. v. McDiarmid, 116 
Ohio St. 576, 157 N. E. 321. Consequently, we conclude 
that whatever the statute of limitations may have been on 
any cause of action existing against Henry if no bond had 
been given, or on any cause of action which may have ex- 
isted against him if he had not signed the bond, his liabil- 
ity and that of the surety company must be determined by 
the bond and the statute of limitations applicable to a cause 
of action brought on the bond. 

It is contended that the foregoing construction creates a 
conflict between sections 20-206 and 20-209. This argu- 
ment was disposed of in Alexander v. Overton, 22 Neb. 227, 
34 N. W. 629, wherein this court said: ‘There doubtless 
is an apparent conflict between the provisions of the above 
two sections. But it will be readily seen that the provisions 
of section 11 (now section 20-206) are far more general and 
less specific than those of section 14 (now section 20-209), 
which quality would go far to indicate the latter as express- 
ing the will of the legislature as to the points of apparent 
conflict. This, I think, would be true as to any statute, but 
more especially so in construing a statute of limitations, 
_where the general clause would tend to limit and shorten 
the time clearly given by the more specific one.” 
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Our statute, section 20-209, was copied from the statutes 
of Ohio in 1858 with little change since. In King v. Nich- 
ols, 16 Ohio St. 80, decided in 1865, the supreme court of 
that state in construing section 17 of their Code, which was 
the same as our section 20-209, said: “The language of the 
17th section of the Code, expressly limiting actions on offi- 
cial bonds to ten years, leaves no room to doubt that the 
legislature intended such actions should be subject to that 
limitation and no other, for to hold that they are construc- 
tively limited to a different period, would annul that sec- 
tion, and give it no effect whatever.” We are of the opin- 
ion therefore that section 20-209 provides the applicable 
statute of limitations as to suits based on an official] bond. 
Appellees cite Medow v. Riggert, 132 Neb. 429, 272 N. W. 
238, as authority for their contention. The basis of that 
decision is that it is governed by a more specific statute 
(section 20-210) than the section which we here have un- 
der consideration (section 20-209). The reasoning of that 
case is in harmony with our holding that the more specific 
statute (section 20-209) takes precedence over the more 
general (section 20-206) as expressing the legislative will. 

The principal of the bond in the case now before us was 
an officer of the city of Fremont. Comp. St. 1929, sec. 16- 
321. He was required to give a bond in the amount of $5,- 
000 when he assumed the office for each term for which he 
was appointed as provided by a city ordinance pleaded and 
proved in the record. Is the bond thus given an official 
bond within the meaning of section 20-209, Comp. St. 1929? 
In other words, was the action brought on Henry’s bond 
“an action upon the official bond or undertaking of an ex- 
ecutor, administrator, guardian, sheriff, or any other offi- 
cer’ within the purview of that statute? 

This court has held that the bond of a county treasurer 
is an official bond. Kane v. Union Pacific Railroad, supra; 
Alexander v. Overton, supra; also that of a sheriff, Turner, 
Frazer & Co. v. Killian, 12 Neb. 580, 12 N. W. 101; a county 
judge, Ericsson v. Streitz, supra; a clerk of the district 
court, Thurston County v. Farley, 128 Neb. 756, 260 N. W. 
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397; a justice of the peace, Fox v. Meacham, 6 Neb. 530; 
and a police officer of the city of Omaha, Curnyn v. Kinney, 
119 Neb. 478, 229 N. W. 894. 

It was held that the ten-year statute of limitations, sec- 
tion 20-209, applied in the following cases: Alexander v. 
Overton, supra, a suit on the official bond of a county treas- 
urer ; Bantley v. Baker, 61 Neb. 92, 84 N. W. 603, a suit on 
the official bond of a clerk of the district court. And in 
Maryland Casualty Co. v. McDiarmid, supra, in a case aris- 
ing under a similar statute of limitations, the court held 
that a suit on a bond given by a police officer conditioned 
that he would honestly, faithfully and impartially discharge 
his duties was an official bond and that action on the bond 
could be instituted at any time within ten years. We think 
these cases amply support the contention of appellant that 
Henry was an officer within the meaning of section 20-209, 
and that his bond was an official bond within the meaning 
of that section. While we do not care to be understood as 
saying that official] bonds are those only which are enumer- 
ated in chapter 12, Comp. St. 1929, yet we do desire to 
point out that the bond in suit is an official bond as defined 
in that chapter. Comp. St. 1929, sec. 12-104. 

We are of the opinion that a bond given by a public offi- 
cer for the benefit of the public and conditioned for the 
faithful performance of his duties, is an official bond with- 
in the meaning of section 20-209, Comp. St. 1929, and that 
a suit on such a bond may be maintained at any time with- 
in ten years from its breach. We conclude therefore that 
our former opinion was correct in holding that the moneys 
wrongfully received by Henry more than ten years prior 
to July 12, 1940, the date of filing this suit, are the only 
amounts barred by the applicable statute of limitations. 

Consequently, we adhere to our former opinion and the 
motions for a rehearing are overruled. 

MOTIONS FOR A REHEARING OVERRULED. 
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STATE OF NEBRASKA Vv. Roy LUDWIG. 
9N. W. (2d) 292 


FILED APRIL 23, 1948. No. 31528. 


1, Indictment and Information. A plea in abatement reaches irregu- 
larities in the proceedings which do not appear on the face of the 
record and which can be established only by extrinsic evidence. 

2. Criminal Law. Error proceedings do not lie from a ruling on a 
plea in abatement in a criminal case unless such ruling has the 
effect of terminating the action. 


3. In order to have a final order after the sustaining of a 
plea in abatement, it is necessary that judgment be entered 
quashing the information or discharging the defendant. An or- 
der which merely sustains the plea in abatement is not a final 
order. 

4. Where the grounds for sustaining a plea in abatement 


are such that the record can be corrected by amendment, or a 
new proceeding commenced by filing a new information, the 
court may order the defendant held until such action can be 
taken. 


Error to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Petition in error dismissed. 


Walter R. Johnson, Attorney General, Robert A. Nelson 
and Rush C. Clarke, for plaintiff in error. 


Eugene D. O'Sullivan, Arthur J. Whalen and Ernest S. 
Priesman, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is a proceeding to secure a review of an order of 
the district court for Douglas county sustaining a plea in 
abatement in a criminal action. - 

On January 8, 1942, the county attorney for Douglas 
county filed a complaint against the defendant Roy Ludwig, 
charging that on or about April 7, 1941, the defendant com- 
mitted a felonious assault upon one Geraldine Riley with 
intent to ravish and carnally know her. The defendant was 
thereupon arrested and arraigned before the county court. 
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Defendant refused to plead to the complaint and the court 
entered a plea of not guilty in his behalf. A preliminary 
hearing was held on January 23, 1942, and after the evi- 
dence was taken the county court found that the offense 
charged had been committed and that there was probable 
cause to believe that the defendant had committed the crime. 
Defendant was thereupon bound over to the district court 
and released on bond. On January 31, 1942, an informa- 
tion was filed in the district court. Defendant thereupon 
filed a plea in abatement to said information. The trial 
court sustained the plea in abatement, and the correctness 
of this ruling is now before this court for review. 

The record fails to disclose the entry of a final order by 
the trial court from which error proceedings could be prop- 
erly taken. The order from which the state attempts to 
prosecute error merely recites “that said plea in abatement 
be and hereby is sustained.” The trial court neither dis- 
missed the proceedings nor discharged the defendant. 

The general rule is that error proceedings do not lie from 
a ruling on a plea in abatement unless such ruling has the 
effect of terminating the action. 4 C. J. S. 233, sec. 119. 
A plea in abatement does not go to the merits of the case. 
The sustaining of a plea in abatement without the quash- 
ing of the information or a discharge of the defendant is 
analogous to the sustaining of a general demurrer in a civil 
case not followed by a dismissal of the action. Dobdbrusky v. 
State, 140 Neb. 360, 299 N. W. 539. 

“Where a plea in abatement is sustained, the judgment 
should be that the case against accused abate or that the 
indictment be quashed. In such a case, however, it is prop- 
er for the court to direct that accused be retained in custo- 
dy until a new indictment or information can be returned 
or prepared.” 22 C. J. S. 680, sec. 435. 

In discussing the nature of the judgment to be entered 
when defendant’s plea in abatement has been sustained, 
Heard in his work on Crimina] Pleading at page 269 says: 
“The judgment for the defendant is that the indictment be 
quashed.” 
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The law is well settled that a defect apparent on the face 
of the record may properly be reached by a motion to quash. 
An irregularity in the proceedings, which does not appear 
on the face of the record and can be established only by ex- 
trinsic evidence, can be raised only by a plea in abatement. 
Upon the sustaining of either, the proper judgment is to 
quash the information or indictment, or to discharge the 
defendant. If, however, the reasons for sustaining a mo- 
tion to quash, or a plea in abatement, are such that the rec- 
ord can be corrected by amendment or a new proceeding 
commenced by filing a new information, the court may or- 
der the defendant held until it can be done. 

“The holding of an accused person for trial in the district 
court at the conclusion of a preliminary examination upon 
a valid complaint gives that court jurisdiction until he be 
discharged ‘by due course of law.’ 

“The order of: the district court sustaining a motion to 
quash the information filed by the prosecuting officer, un- 
accompanied by a judgment dismissing the proceedings or 
discharging the defendant, does not operate to terminate 
the proceedings or discharge the defendant ‘by due course 
of law.’”” Dobrusky v. State, supra. By analogy the same 
rule applies to the sustaining of a plea in abatement. 

We do not think the form of the judgment entered is so 
material if it has the effect of terminating the action. In 
other words, an order quashing the information, abating 
the action, dismissing the proceedings or discharging the 
defendant would be equally effective in terminating the case 
in the district court. 

It is obvious therefore that the district court has not lost 
jurisdiction over the defendant in the case at bar and its 
power to proceed further in the case was not terminated by 
its order sustaining the plea in abatement. Consequently, 
there is no order from which error proceedings can be pros- 
ecuted and there is nothing properly before this court for 
its consideration. 

PETITION IN ERROR DISMISSED. 
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LLOYD BRONSON, APPELLEE, V. CITY OF FREMONT ET AL., 
APPELLANTS. 
9 N. W. (2d) 218 


FILED APRIL 23, 1943. No. 31593. 


1. Workmen’s Compensation. A claimant for compensation under 
subdivision 3 of section 48-121, Comp. St. 1929, who through an 
injury has suffered a permanent partial loss of the use or func- 
tion of both feet, is entitled to recover such proportion of the 
compensation allowed for total disability under subdivision 1 of 
said section as the extent of his loss would bear to the total loss 
of such members. 

In a claim for compensation arising under subdivision 3 
of section 48-121, Comp. St. 1929, it is immaterial whether an in- 
dustrial disability is present or not. 

3. Case Disapproved. The second paragraph of the syllabus in Fal- 
lis v. Vogel, 137 Neb. 598, 290 N. W. 461, is disapproved. 

4, Workmen’s Compensation. Where it is determined on appeal that 
the award of the district court was erroneous in that it failed to 
reduce the award of the compensation court, an allowance of at- 
torney’s fees by the district court is also erroneous. 


APPEAL from the district court for Dodge county: FRED- 
ERICK L. SPEAR, JUDGE. Reversed. 


Abbott, Dunlap & Abbott and Fred H, Richards, Jr., for 
appellants. : 


Robins & Yost, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action to recover benefits under the workmen’s 
compensation law. The trial court entered an award for 
plaintiff and defendants appeal. 

Plaintiff was employed by the city of Fremont as an elec- 
tric power lineman. On October 3, 1941, while practicing 
safety methods in removing and resuscitating a man who 
might be injured while working on a pole, plaintiff’s climb- 
ing spurs slipped and he fell approximately 12 feet. He 
landed on his feet and received injuries which resulted in 
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flat feet in both members. No injuries are alleged except 
to the feet. His wages at the time of the accident were 
$35.77 each week. It is conceded by the parties that plain- 
tiff received his injuries as a result of an accident arising 
out of and in the course of his employment. The only issue 
is the measure of compensation for permanent partial dis- 
ability. 

Plaintiff contends that although his disability falls with- 
in subdivision 3 of section 48-121, Comp. St. 1929, govern- 
ing the total or partial loss of use or function of specific 
members, he should be permitted an additional percentage 
of loss of normal use and function of his feet because of his 
subsequent inability to carry on his former occupation. De- 
fendants contend that the percentage of disability for total 
or partial loss of specific members under subdivision 3 is 
controlled solely by the percentage of loss of normal use 
or function of the member or members and is unaffected by 
the fact that he is unable to perform any part or all of the 
work theretofore done by him. The trial court adopted 
plaintiff’s theory and awarded benefits for permanent par- 
tial disability of 50 per cent. 

The medical testimony does not conflict to any great ex- 
tent. The testimony of Dr. C. G. Moore is that plaintiff has 
a functional disability of both feet of 20 to 25 per cent. and 
a 100 per cent. disability as to pole climbing. Dr. George 
A. Haslam testified that the ordinary functional use of 
plaintiff’s feet was reduced from 20 to 30 per cent. by the 
injury and that he was totally incapacitated from climbing 
poles. Dr. Herman F. Johnson testifies that plaintiff has a 
disability of 35 per cent. in the right foot and of 40 per 
cent. in the left. He also testifies that plaintiff is totally 
disabled from pole climbing. We conclude from this evi- 
dence that plaintiff is totally disabled from climbing poles 
and that he has a permanent partial disability of 33 1/3 
per cent. of the ordinary functional use of his feet. Under 
such state of facts we are called upon to determine the 
proper award of benefits under the act. 

A claimant for compensation under subdivision 3 of sec- 
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-tion 48-121, Comp. St. 1929, who through an injury has 
suffered a permanent partial loss of the use or function of 
both feet, is entitled to recover such proportion of the com- 
pensation allowed for total disability under subdivision 1 
of said section as the extent of his loss would bear to the to- 
tal loss of such members. Johnson v. David Cole Creamery 
Co., 109 Neb. 707, 192 N. W. 127; Huff v. Omaha Cold Stor- 
age Co., 186 Neb. 907, 287 N. W. 764. It was clearly the 
intent of the legislature in establishing a schedule of ben- 
efits for the specific injuries listed in subdivision 3 to fix 
the amount of such benefits without regard to the extent of 
the subsequent disability with respect to the particular work 
or industry in which the employee was engaged at the time 
of his injury. Carlson v. Condon-Kiewit Co., 185 Neb. 587, | 
283 N. W. 220. Consequently, the compensation for per- 
manent partial loss of the use and function of both feet, un- 
accompanied by other physica] injury, cannot exceed the 
amount specified in subdivision 3. Hull v. United States Fi- 
delity & Guaranty Co., 102 Neb. 246, 166-N. W. 628. In 
such case it is immaterial whether an industrial disability 
is present or not. Schmidt v. City of Lincoln, 137. Neb. 
546, 290 N. W. 250. 

Plaintiff bases his whole case on Fallts v. Vogel, 187 Neb. 
598, 290 N. W. 461, particularly upon the statements con- 
tained in the second point of the syllabus reading as fol- 
lows: ‘And where temporary total disability is followed 
by permanent partial disability, and the same is determined 
--at the end of the 67th week and fixed to the extent of 25 per 
cent. of the ability of the employee to carry on his former 
occupation, such employee should receive 25 per cent. of 
‘66 2/3 per cent. of the weekly wage.” The foregoing quo- 
tation from the syllabus of the Fallis case is clearly an er- 
roneous statement of the law when-applied to subdivision 3. 
The correct rule was stated in the first’ paragraph of the 
syllabus of that case and in the cases hereinbefore cited 
in this opinion. The ability or nonability of the claimant 
to carry on his former occupation is immaterial] in deter- 
‘mining the benefits due for an injury listed in subdivision 
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8 of section 48-121. We therefore disapprove that part 
of the second paragraph of the syllabus of the Fallis case 
which we have hereinbefore quoted. 

Plaintiff is entitled to an award of benefits as follows: 
$15 each week for a period of 15 weeks from and after Oc- 
tober 3, 1941, for temporary total disability, less $225 paid 
thereon by defendants; $7.94 each week for a 33 1/3 per 
cent. partial permanent disability for 285 weeks commenc- 
ing on January 16, 1942; and $5.86 each week thereafter 
for the remainder of plaintiff's life. 

Defendants contend that the allowance of an attorney’s 
fee of $350 in the district court was improper. We agree, 
in view of the conclusion herein reached, that the allowance 
cannot be sustained. Where an employer appeals to the 
district court and fails to obtain a reduction of the award 
of the compensation court, the employee is entitled to an 
allowance of an attorney’s fee. But where, on appeal to 
the supreme court, it is determined that the award of the 
district court was erroneous and that a decree reducing the 
award of the compensation court should have been entered, 
the allowance of the attorney’s fee is. also erroneous. 

The decree of the district court is therefore reversed and 
judgment entered in this court in accordance with this 
opinion. 

REVERSED. 

MESSMORE, J., concurring. 

The rule as announced in the opinion is the one required . 
in applying subdivision 3, sec. 48-121, Comp. St. 1929, as 
indicated by the decisions cited therein. The Nebraska 
workmen’s compensation law is a separate, independent 
act, having as its fundamental purpose a fixed schedule of 
disability benefits for an employee for the loss of a mem- 
ber, or loss of use or function of a member, of his body, 
brought about by an accident arising out of and in the 
course of his employment. The underlying purpose is to 
fix the industrial disability of the injured employee. 

In the instant case Bronson’s vocation was that of a line- 
man. He had been trained in this field and was an efficient 


VoL. 143] JANUARY TERM, 1943 ° 285 


Bronson v. City of Fremont 


employee. Due to the accident resulting in his injury in 
the course of his employment, he can no longer carry on 
the very work for which he was trained and the vocation 
which he followed. His industrial loss in the field where he 
is most efficient is greater than the loss or disability pro- 
vided for in the schedule; that is, subdivision 3, sec. 48-121, 
Comp. St. 1929. In fact, in applying the language of this 
subdivision, his industrial loss is not a matter that is given 
consideration in the awarding of compensation benefits. 
_It is my opinion that subdivision 3, sec. 48-121, Comp. 
St. 1929, is inequitable, in that it fails to take this essen- 
tial element into consideration in determining compensa- 
tion benefits. As a concrete example: A technician, who, 
by excellent eyesight and a keen sense of touch and with 
dexterity of hands and fingers, works with precision instru- 
ments and intricate mechanisms, loses an eye in the course 
of his employment. As a result, he is totally and perma- 
nently disabled from carrying on the vocation in which he 
was trained. Considering subdivision 3 as it now exists, 
its benefits are determined by a hard and fast schedule that 
gives no consideration to his industrial loss. As far as the 
workman is concerned, the rule is harsh and unfair. In 
many kindred cases, the result is just as inequitable. 

I submit that the degree of disability should, to some ex- 
tent at least, be based upon the industrial] loss to the em- 
ployee, and that the legislature should take cognizance of 
this fundamental and essential element which has hereto- 
fore been totally ignored, in so far as injuries arising un- 
der subdivision 3, sec. 48-121, supra, are concerned. It is 
our obligation to follow the plain wording of the statute. 
In my judgment, the subject herein discussed should be 
given further legislative consideration, in order that the 
beneficent purposes of the act may be more commensurate 
with the industrial disability sustained. 
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FRED WHIPPLE, APPELLANT, V. EDMUND NELSON, APPELLEE. 
9 N. W. (2d) 288 


FILED APRIL 238, 1948. No. 31551. 


1. Waters. Where an upper riparian Jandowner and the predeces- 
sor in title of a lower riparian landowner, by agreement, change 
the channel of a stream under circumstances that show an intent 
on their part as adjoining landowners that the new channel shall 
thereafter be the course of the stream, and the successor in title 
likewise accepts such condition, and the old channel gradually 
fills up with silt, débris and vegetation and is, in places, filled 
in and leveled off by the upper riparian owner, and both parties 
farm over the old creek bed for a number of years, the upper 
riparian owner, under such circumstances, is estopped to restore 
the water into its former channel. 

Where the evidence discloses that in 1923 the original 
channel of a creek had been abandoned as a natural watercourse, 
and no apparent effort had been made by the parties to the suit 

‘since that time to keep the original channel open for any pur- 
pose, a dismissal by the trial court of plaintiff’s petition to re- 
store the original channel was proper. 

3. Appeal. Findings based upon an inspection of the premises made 
by the trial court are entitled to great weight with a reviewing 
court. 


APPEAL from the district court for Frontier county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


F. J. Schroeder and Perry, Van Pelt & Marti, for appel- 
lant. 


Butler, James & Morrison, contra. 


Heard before SIMMONS, C.J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

The plaintiff instituted this equity action for the purpose 
of having the court determine the location of the old bed of 
Medicine creek across the lands of plaintiff and defendant, 
as the same existed from the years 1923 to 1985, and that 
the plaintiff and the defendant be ordered to open the same 
across their respective lands, to permit the waters from 
Clifford canyon and waters carried by the old channel of 
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Medicine creek to be carried across the lands of plaintiff 
and defendant in the watercourse in the same manner and 
direction that the same were carried until 1935. 

The plaintiff is the owner and in possession of the east 
half of the southeast quarter of section 18, and the west 
half of the southwest quarter of section 17, all in township 
7 north, range 27, Frontier county, Nebraska. The defend- 
ant is, and has been since 1926, the owner and in posses- 
sion of the east half of the southwest quarter of section 17, 
township 7 north, range 27. The lands of both plaintiff and 
defendant lie in the Medicine creek valley, defendant’s land 
being immediately to the east of plaintiff’s land and down- 
stream therefrom. Flowing across the lands of plaintiff 
and defendant since the earliest times has been a creek, 
known as Medicine creek. In 1921 there was constructed 
across the lands of the plaintiff and defendant a drainage 
ditch, by agreement between plaintiff and the defendant’s 
predecessor in title. 

The amended petition alleges, in substance, that to the 
north and west of the plaintiff’s land there commences a 
natural depression and watercourse, known as Clifford can- 
yon, the water flowing into Medicine creek at a point near 
the south boundary of said land; that there is a continual 
slope of the land from the point where such canyon com- 
mences to the point where it meets Medicine creek on plain- 
tiff’s land; that the only water passing through this can- 
yon is from rains and melting snows, the canyon constitut- 
ing the natural and usual channel by which such waters 
were carried into Medicine creek; that, following the con- 
struction of the drainage ditch in 1921, the waters of Clif- 
ford canyon continued to flow easterly into the old channel 
of Medicine creek, across the plaintiff's and defendant’s 
lands. 

On April 18, 1923, in an action by the plaintiff and wife 
against defendant’s predecessor in title and his brother, 
_ both Medicine creek and Clifford canyon were held to be 
natural watercourses. The amended petition further alleg- 
es that since 19382 the defendant has been farming the old 
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bed of Medicine creek and has not kept it cleaned out across 
his land, whereby it would serve to drain the same amount 
of water from Clifford canyon as was brought to the land 
of defendant by the old bed of Medicine creek ; that by rea- 
son thereof Medicine creek became partially filled; alleges 
that until 1935 the waters of Clifford canyon continued to 
drain and flow through the old abandoned channel of Med- 
icine creek and continued to be a watercourse within the 
contemplation of law, notwithstanding the fact that the de- 
fendant farmed over the old bed of Medicine creek at times 
during such period; that in 1935 the lands of plaintiff and 
defendant were flooded by the waters of Medicine Creek, 
whereby the flood waters remained on said lands for several 
hours, causing silt and dirt to settle on said lands, and fill- 
ing the old channel of Medicine creek so that there was no 
channel on the land of either the plaintiff or defendant 
which had previously existed to carry away the waters of 
Clifford canyon; that because of the filling up of the old 
channel by the flood waters in 1935 the plaintiff advised the 
defendant that he proposed to construct a ditch to carry the 
waters of Clifford canyon across the plaintiff’s land in the 
same general easterly direction that it was formerly car- 
ried in the old channel of Medicine creek and onto the land > 
of the defendant at the approximate location of the old 
channel of the creek; that the defendant made no objection 
thereto. The plaintiff did construct a ditch, and in 1936 in 
litigation between defendant and plaintiff a decree, filed of 
record April 15, 1939, enjoined the plaintiff from main- 
taining the ditch as then located. Plaintiff subsequently 
filled in the ditch. The amended petition further alleges 
that plaintiff has never abandoned his right to have the old 
creek bed opened across his land and defendant’s land. 

The answer alleges that the change of the course of Med- 
icine creek in 1921 was brought about between plaintiff and 
Frank Murray, defendant’s predecessor in title, pursuant 
to the agreement, a new channel was made, and immediate- 
ly after the completion of the ditch in 1921 the old channel 
commenced to gradually fill up; that defendant since 1926 
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has farmed across the old creek bed, which was abandoned 
in 1921, and the plaintiff since 1925, the latter hauling fod- 
der, cane and rocks to fill it up; that defendant relied on 
the agreement and abandonment. The reply is a general 
denial. 

The record discloses that prior to 1921 Medicine creek 
flowed through the lands of plaintiff and defendant and the 
southwest quarter of land owned by one Seibold, lying east 
of defendant’s land, forming a meandering horseshoe on 
the lands of plaintiff and defendant which reached down to 
within a short distance of the outlet of Clifford canyon and 
the ravines adjacent thereto on the east. By the agree- 
ment in 1921 the new drainage ditch was constructed across 
the top of the horseshoe, starting in the northwest part of 
the plaintiff’s land, running southeast into defendant’s land, 
and joining with Medicine creek before it passed from de- 
fendant’s land, to the Seibold land through a bridge locat- 
ed on the section-line between the lands of defendant and 
Seibold. The canyon is a natural depression north and east 
of the plaintiff’s land, which flowed into Medicine creek at 
a point near the south boundary line of plaintiff’s land. 
This canyon drained rain and melting snows which were 
carried into Medicine creek at this point and thence into 
the old bed of the creek where it intersected the old creek. 
Thereafter, the old bed of Medicine creek gradually began 
to fill up with silt and débris, first down near the bridge, 
mentioned above, so that the waters from Clifford canyon 
could no longer flow into Medicine creek, as previously. 

The defendant moved on his land in 1926. He testified 
that at that time he observed the contours of an old water- 
course in places on his land. At the west end it was quite 
deep, probably six or seven feet, through the center of the 
field a foot and a half deep, and deeper at the lower end; 
that probably one-fourth of the bed might have had some 
water in it, “the rest of it dry, and there was a few places 
where you could walk across on a ridge.”’ In 1926 he list- 
ed across a corner of what he had been informed was part 
of a creek bed; he observed circles or half-moons, but could 
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not tell where the old creek bed was located. In 1927 he 
farmed across most of the old creek bed, and during that 
year there were two floods that filled up a considerable por- 
tion of it by washing soil across it. He continued to farm 
across the creek bed from 1927 to 1930, and each year, when 
there was a flood, “there would be quite a bit more of it fill 
up.” Defendant testified he saw crops planted across the 
old bed on plaintiff’s land in 1931 and 1932. In 1933 an em- 
ployee of the plaintiff hauled two or three loads of rock, 
dumping them in the old creek bed. In 1935, referred to as 
the year of the big flood, the plaintiff filled in some holes and 
leveled off the ground on the old creek bed, to enable him to 
farm across it. 

The action is one to compel the restoration of what the 
plaintiff claims to be a natural watercourse. Additional 
evidence, relied on by plaintiff to establish his contention, 
briefly summarized is as follows: The testimony of the 
witness Sorensen, who resided on the Barry, now the Sei- 
bold, place for three years, beginning with the spring of 
1930, was to the effect that the defendant had farmed over 
only a part of the creek bed, and that 15 or 20 rods of the 
old channel were open; that “there was running water down 
through that ditch all the time” until 1930 when it filled up 
to such an extent that the water would not run down the 
channel; in that year, from an examination of the ground, 
he could tell where the old creek bed ran the entire length 
of the defendant’s land; he observed that it was farmed 
over and filled up in places. 

Plaintiff’s witness Nielsen, who lived on the Barry place 
in the spring of 1933, testified that a part of the channel 
was farmed and that the part nearest to the plaintiff’s land, 
which he estimated to be 15 to 25 rods was not farmed; 
that the part farmed was up toward the road on the east 
side, and that the old creek bed varied in depth from two 
to four feet. The plaintiff called attention to the testi- 
mony of defendant that in 1926 the old Medicine creek bed 
was visible at the west end of his land, being six or seven 
feet deep, but not quite so deep on the plaintiff’s land, and 
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that it continued at that depth on the defendant’s land to 
the middle thereof. 

Defendant’s witness Evans observed the old creek bed 
across the plaintiff’s land in 1933; it varied in depth and 
in some places was more than a foot and in some two feet 
or more, and he could see the markings of the old bed on 
the defendant’s land. Alva Nelson testified that in 1928 
there were 150 to 200 yards of the old creek bed visible on 
defendant’s land, and as late as 1934 on the west end of 
that land it was visible in a space from 50 to 75 feet in 
length and 20 to 30 feet in width. ; 

The county surveyor testified that it would not be possi- 
ble for him to ascertain the old course of Medicine creek; 
that he was sure the old bed was filled up over a period of 
years; that he had passed over it frequently but could not 
see whether it had been filled up in other ways, mechani- 
cally, but knew the wash had been largely responsible. In 
rebuttal, plaintiff’s witness testified he had cut timber on 
the south side of plaintiff’s land in September, 1934; that 
there were no crops planted in the old channel bed; that - 
there was a crop close to it; that the old channel was two or 
three feet deep and about six to ten feet wide. 

On the foregoing evidence, the court dismissed the plain- 
tiff’s amended petition. Motion for a new trial was over- 
ruled, and plaintiff appealed, assigning as error the dismis- 
sal of plaintiff’s petition; the finding of the court that since 
1923 the original Medicine creek channel had been aban- 
doned as a natural watercourse of the waters of both Med- 
icine creek and Clifford canyon, and in finding that no ap- 
parent effort had been made since 1923 by the parties to 
the suit to keep the original channel open for any purpose. 

“It is generally held that a riparian owner may restore 
to its former channel a stream which has formed a new 
channel upon his land, providing he does so within a rea- 
sonable time after the new channel is formed, and before 
the interests of lower riparian proprietors along the course 
of the old channel would be injuriously affected by such ac- 
tion on his part.” 27 R. C. L. 1096, sec. 33; citing Johnk 
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v. Union P. R. Co., 99 Neb. 763, 157 N. W. 918. “The time 
within which a stream may be restored to its original chan- 
nel does not depend upon a statute of limitations but upon 
whether the public have acted with justification on the be- 
lief that the change was to be permanent, and have made 
changes in their property in reliance on that belief.” 27 
R. C. L. 1096, sec. 33. See Johnk v. Union P. R. Co., supra; 
Woodbury v. Short, 17 Vt. 387, 44 Am. Dec, 344, cited in 
the Johnk case; Cloyes v. Middlebury Electric Co., 80 Vt. 
109, 66 At]. 1039. 

We conclude that the instant case is governed by the rea- 
soning and law announced in Johnk v. Union P. R. Co., su- 
pra. That action was one in equity, to restrain defendants 
from restoring waters from a natural watercourse, known 
as Shell creek, to their former channel. The flow had be- 
come diverted so as to abandon the natural channel, and, 
by means of a ditch known as the Bailey ditch, reached 
another ditch parallel to the line of defendant’s track. The 
stream had gradually changed its course, and the former 
channel became filled, causing the owners along the stream 
to construct roadways across the former channel, and to 
instal] other means for procuring a water supply. The 
owner at point of diversion had acquiesced in the change 
for a considerable length of time, and it was said that he 
was not privileged to restore the stream to the old channel, 
although he could have done so if he had acted within a 
reasonable time after the new channel formed and before 
the interests of the lower riparian proprietors would have 
been injuriously affected by such restoration. The time ele- 
ment was from the spring of 1909 until the latter part of 
July, 1912. The above case cited Woodbury v. Short, su- 
pra. The statute of limitations in Vermont is 15 years. 
However, the Vermont court held: 

“Where the course of a stream, running across the land 
of the defendant to the plaintiff’s land, was changed by a 
sudden and unusual flood, so as to run upon the defendant’s 
land without passing over the plaintiff’s land, and the de- 
fendant permitted the water to run in the new channel, thus 
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formed, for ten years, it was held that he was bound by his 
acquiescence, and that he had no right, after such lapse of 
time, to obstruct the stream upon his own land, so as to 
divert it from the new channel into the channel in which it 
had formerly passed across the plaintiff’s land.” 

In Cloyes v. Middlebury Electric Co., supra, the court 
held: ‘Where an artificial channel is substituted for the 
natural channel of a stream, or created in such circum- 
stances as indicate that it is designed to be permanent, ri- 
parian rights may attach to it; and where such change is 
made by mutual action of the riparian owners, their rights 
and duties in respect of the artificial channel will be the 
same as if it were the natural one.” 

While the factual situation in the cited cases is necessar- 
ily different, we conclude that the facts in the instant case 
are much stronger than those presented in the case of Johnk 
v. Union P. R. Co., supra, or in any of the cases cited. In 
the instant case, the agreement between the plaintiff and 
defendant’s predecessor in title, wherein the channel] of the 
stream was changed, was a voluntary agreement, and siuce 
the litigation between them in 1923 nothing further was 
done by the plaintiff with reference to restoring the stream 
to its old channel, except that in 1936 plaintiff attempted 
to dig a ditch across his land, to carry the water, as he con- 
tended, into its natural course. This resulted in litigation 
between plaintiff and defendant in 1939. From 1926 or 
1927 the defendant farmed across the old creek bed, which 
had gradually filled with silt, débris and vegetation, and the 
plaintiff hauled rocks and dumped them into the old creek 
bed, to fill it up, and leveled off the ground, to enable him 
to farm across it in 1935, and he has continued to farm 
across it. 

The evidence clearly indicates that since 1923 the origi- 
nal Medicine creek channe] had been abandoned as a natur- 
al watercourse of the waters of both Medicine creek and 
Clifford canyon, and no apparent effort has been made since 
that time by the parties to keep the original channel open 
for any purpose. The circumstances are such as to show 
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an intent by the adjoining landowners that the new chan- 
nel is the course of the stream, and the parties have so ac- 
cepted this condition and acted accordingly. Under such 
circumstances the stream cannot be restored to its former 
channel against the protest and without the consent of the 
landowner over whose land the old channel ran, and where 
the plaintiff, who seeks to restore the old channel, has ac- 
quiesced in such condition and stood by for a period of 13 
years or more. 

The trial court made an inspection of the premises, based 
its findings thereon, and concluded that the old channel of 
Medicine creek had been abandoned. Such findings are en- 
titled to great weight with a reviewing court. Independent 
Stock Farm v. Stevens, 128 Neb. 619, 259 N. W. 647. 

For the reasons given, the judgment of the trial court is 
affirmed. 

AFFIRMED. 


W. L. WISTROM, APPELLEE, v. C. A. FORSLING, SHERIFF OF 
KIMBALL COUNTY, ET AL., APPELLANTS. 
9 N. W. (2d) 294 


FILep APRIL 23, 1943. No. 31524. 


1. Venue. The right to service of process upon a nonresident of 
the county under the last sentence of section 20-409, Comp. St. 
1929, and that section as amended by section 2, ch. 44, Laws 
1937, can only be secured by naming and having served a resi- 
dent party who shall be a real party defendant in the controver- 
sy between the plaintiff and the nonresident defendant. 

2. Bills and Notes. An indorsement of a negotiable promissory note 
conveying or transferring title thereto makes the indorser liable 
with the maker. 

3. Judgement: Process. The collusive joinder of defendants for the 
purpose of bringing suit against a nonresident of the county 
where the action is brought will not vest the court with authority 
to send its summons to another county, and a judgment on de- 
fault in such cases is void. d 


APPEAL from the district court for Kimball county: J. 
“LEONARD TEWELL, JUDGE. Reversed and dismissed. 
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Torgeson & Halcomb and Chambers, Holland & Locke, 
for appellant. 


_P. J. Heaton and John H. Kuns, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action in equity which was instituted in Kim- 
ball county, Nebraska, by plaintiff and appellee against C. 
A. Forsling, sheriff of Kimball county, Nebraska, and W. R. 
Linch, defendants and appellants. The action was to en- 
join the enforcement of a judgment which had been ob- 
tained against the plaintiff in the municipal court of the 
city of Lincoln, Lancaster county, Nebraska, on the ground 
that the judgment was null and void and unenforceable. 
The decree was favorable to the plaintiff and defendants 
have appealed. 

The substantial pertinent facts which provide the basis 
for the action here are the following: About September 
21, 1931, the plaintiff here, a resident of Kimball county, 
Nebraska, executed and delivered his promissory note in 
the amount of $599.25 for payment of hail insurance pre- 
miums to the Lincoln Hail Insurance Company. This note 
was never paid. In May of 1932 this note was negotiated 
to the Continental National Bank of Lincoln, Nebraska, ap- 
parently as collateral security for a loan. Apparently the 
Lincoln Hail Insurance Company became insolvent .and 
thereafter this note was sold. When it was sold it was in- 
dorsed “without recourse” by the bank. Following this in- 
dorsement appears one by Charles Carr, one of the defend- 
ants in the municipal court. W. R. Linch, claiming to be 
the owner, instituted action on the note in the municipal | 
court of Lincoln, Lancaster county, Nebraska, against the 
plaintiff herein and Charles Carr. There is no contention 
that plaintiff here ever resided in Lancaster county. Carr 
entered a voluntary appearance and plaintiff was served 
with process by registered mail in Kimball county, Nebras- 
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ka. Plaintiff ignored the process and judgment was taken 
against both parties for the full face of the note with in- 
terest in the amount of $878.87. This judgment was taken 
by transcript to the district court for Kimball county, Ne- 
braska, and out of that court execution issued which the de- 
fendant sheriff levied on the property of plaintiff. 

It is the enforcement of this judgment that plaintiff has 
sought to enjoin. 

In his petition plaintiff has charged that the judgment 
is null and void for the following reasons: The municipal 
court of the city of Lincoln, Lancaster county, Nebraska, 
had no jurisdiction over the plaintiff; the action was not 
properly filed in the said municipal court and summons was 
not properly issued or served in Kimball county, Nebras- 
ka; the petition in the action on the note showed on its 
face that there was no reasonable basis for action against 
Charles Carr, it not showing a controversy in which the in- 
terests of Carr and Linch were adverse; there was a fraud- 
ulent and collusive agreement whereby the note in question 
was purchased by Linch but that it was taken in the name 
of Carr and by him transferred to Linch by indorsement so 
that action could be instituted thereon against Carr and 
service of process had upon him in Lancaster county, Ne- 
braska, so that process could be served on the maker in 
Kimball county, Nebraska; there was no joint liability as 
between the plaintiff here and Carr. 

The petition which was filed in the municipal court of 
Lincoln, Lancaster county, Nebraska, on the note in ques- 
tion and on- which judgment was obtained, excluding the 
copy of the note and indorsements thereon, is the following: 

“Comes now the plaintiff and for his cause of action 
against the defendants, and each of them, alleges and states 
as follows, to wit: 

“1, That the defendant, Charles Carr, is a resident of 
Lancaster county, Nebraska. 

“2. That on or about the 21st day of September, 1931, 
the defendant, W. L. Wistrom for valuable consideration 
made, executed and delivered to the Lincoln Hail Insurance 
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Company of Lincoln, Nebraska, a certain promissory note 
a copy of which note is hereto attached and made a part 
hereof and marked exhibit A (together with all indorse- 
ments thereon). 

“3. That thereafter for value received said Lincoln Hail 
Insurance Company, payee and Continental Nationa] Bank 
and Charles Carr indorsed said note as shown by indorse- 
ments on the back of exhibit A. That the plaintiff is now 
the owner and holder of said note having purchased same 
for a valuable consideration from Charles Carr and that 
there is now due and owing to this plaintiff from the de- 
fendants, and each of them, the sum of $878.87 and inter- 
est thereon at the rate of 10 per cent. per annum from and 
after this date. 

“Wherefore, plaintiff prays judgment against the defend- 
ants, and each of them, in the sum of $878.87 together with 
interest thereon at the rate of 10 per cent. per annum from 
this date.” 

The findings of the district court in the present case sus- 
tain each and all of the grounds alleged, upon which the 
plaintiff claims that he is entitled to have an injunction 
against the enforcement of the municipal court judgment, 
and decree accordingly was entered. 

From an examination of the bill of exceptions we are re- 
quired to state that there is no evidence supporting the alle- 
gation of the petition and the finding of the court that there 
was a fraudulent and collusive agreement concerning the 
purchase and transfer of the note for commencement of ac- 
tion and service of process, and no evidence of probative 
value from which such an inference could reasonably be 
drawn. There is no evidence whatever in this record to in- 
_ dicate irregularity in any degree. There is nothing in the 
record which would lead to a conclusion that there was not 
a bona fide sale of the note to Charles Carr or that his in- 
dorsement was not in due course. Therefore because of 
this complete failure of proof on this proposition a discus- 
sion of the weight to be given the findings of the trial court 
is not pertinent here. 


298 NEBRASKA REPORTS [VOL, 143 


Wistrom v. Forsling 


We conclude then that the proper issue for determina- 
tion is that of whether or not the petition in the municipal 
court was sufficient on its face to confer jurisdiction of that 
court over the plaintiff here°who was served with process 
in Kimball county, Nebraska. 

By section 20-409, Comp. St. 1929, which was the effec- 
tive statute when the municipal court action was instituted 
and which is applicable here, it was provided: ‘Every 
other action must be brought in the county in which the de- 
fendant, or some one of the defendants, resides or may be 
summoned.” 

By this section one may not merely name a resident par- 
ty defendant and thus secure the right to have process upon 
a party in a foreign county. The right can only be secured 
by naming and having served a resident party who shall be 
a real party defendant and shall have a real or bona fide 
interest in the controversy between the plaintiff and the 
nonresident defendant. Stewart v. Rosengren, 66 Neb. 445, 
92 N. W. 586; Ayres v. West, 86 Neb. 297, 125 N. W. 583; 
Barry v. Wachosky, 57 Neb, 534, 77 N. W. 1080. 

In Barry v. Wachosky, supra, it was stated: “The test 
for determining whether an action be rightly brought in 
one county against the defendant found, and served there- 
in, so that the other defendants may be served in a foreign 
county is whether the defendant served in the county in 
which the action is brought is a bona fide defendant to that 
action,—-whether his interest in the action and in the result 
thereof is adverse to that of the plaintiff.” 

By this test, which is the acceptable one in this jurisdic- 
tion, did the petition in the municipal court action state a 
joint cause of action against Carr and the plaintiff here? 
We think that it did. The note executed by plaintiff was 
pleaded as was the indorsement thereof by Carr, sale to 
him by the Continental National Bank, and ownership of 
the note in Linch. 

Carr, on the basis of the petition, was an indorser of the 
note, and the liability of an indorser of a negotiable promis- 
sory note is well settled by the decisions of this court. An 
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indorsement of a negotiable promissory note conveying or 
transferring title thereto makes the indorser liable with the 
maker. Heard v. Dubuque County Bank, 8 Neb. 10; Weitz 
v. Wolfe, 28 Neb. 500, 44 N. W. 485; Barry v. Wachosky, 
supra; Ayres v. West, supra. On this subject the follow- 
ing pertinent statement is found in the opinion in Barry v. 
Wachosky, supra: “Of course, if the payee of a negotiable 
promissory note writes his name across the back thereof, 
without more, and delivers it to a third party, the law will 
write over that signature the promise on the part of such 
payee that, if the holder thereof presents it to the maker 
when due for payment, and it be dishonored, and he be giv- 
en due notice thereof, he will pay the note to the holder.” 

By this rule, primarily, the liability of the indorser is 
fixed but also from it is determined the existence of the 
right to joint action and in consequence the right to serve 
process upon a defendant in a county other than the one in 
which the action is instituted. 

We must therefore conclude that the petition in the mu- 
nicipal court did state a joint cause of action against Carr 
and the plaintiff here and that on the basis of the petition 
summons was properly issued for service in Kimball coun- 
ty, Nebraska. 

- By this determination we do not conclude that the action 
here would not lie if plaintiff had shown by evidence that 
there was a collusive joinder of defendants for the purpose 
of bringing action against this plaintiff in the municipal 
court of Lincoln, Lancaster county, Nebraska. This court 
has held that a collusive joinder of defendants for the sole 
purpose of bringing suit against a nonresident of the coun- 
ty where the action is brought will not vest the court with 
authority to send its summons to another county, and a 
judgment rendered on default in such case is void. Ayres 
v. West, supra; Strowbridge v. Miller, 4 Neb. (Unof.) 449, 
94 N. W. 825. See, also, Belcher v. Palmer, 35 Neb. 449, 
53 N. W. 380; Hobson v. Cummins, 57 Neb. 611, 78 N. W. 
795; McCormick Harvesting Machine Co. v. Cummins, 59 
Neb. 330, 80 N. W. 1049; Hess v. Lell, 4 Neb. (Unof.) 476, 
94 N. W. 975. 
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In his brief appellee quotes from the opinion, State v. 
Barney, 183 Neb. 676, 276 N. W. 676, and points out that 
there in a situation similar to the one alleged here it was 
held that by collusion between Carr and Linch, Carr was 
joined with nonresidents of Lancaster county, Nebraska, 
for the purpose of serving the nonresidents with process out 
of justice of the peace court in Lancaster county. On that 
ground process on the nonresident was barred by a writ of 
prohibition. 

The authority of that case is not helpful here since in 
that case doubtless there was evidence from which a find- 
ing of collusion could be predicated, whereas here, as has 
already been pointed out, there is no evidence to support a 
like or similar finding. 

The decree of the district court is reversed and the ac- 
tion of plaintiff dismissed. 

REVERSED AND DISMISSED. 


HARRY W. SPEER ET AL., APPELLEES, V. Ep U. KRATZENSTEIN 


ET AL., APPELLANTS. 
9 N. W. (2d) 306 


FILeD APRIL 23, 1943. No. 31564. 


1. Counties. County commissioners are clothed with the powers ex- 
pressly conferred upon them by statute and also such powers as 
are requisite to enable them to discharge the official duties de- 
volved upon them by law. 

The county board is without express power to make, 

supervise or in any wise control the valuation of real estate or 

other property in the county for assessment purposes. 

The county board of equalization and the county board 

or board of county commissioners are separate and distinct en- 

tities. 


A county board is without authority in the absence of 
grant to perform the duties which are a part of the official duties 
of other officials or boards. 

A county board is without power to enter into a con- 
tract for the appraisal of real estate for the use of the county 
board of equalization. 
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6. Constitutional Law. Methods to be used in the assessment and 
equalization of values of real and personal property come within 
the exclusive province of the legislative department of govern- 
ment. : 

7, ‘Counties. A contract entered into by a county board in excess of 
its powers is void as an obligation against the county. 

For money paid out on a contract entered into by a 

county board in excess of its powers, action may be maintained 

and recovery had in the name of a taxpayer for and on behalf of 
the county against the county commissioner or commissioners 
participating and his or their sureties. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


S. S. Diedrichs and Beatty, Maupin & Murphy, for ap- 
pellants. 


Shuman & Overcash and Beeler, Crosby & Baskins, con- 
tra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. : 

This is an action by Harry W. Speer and D. E. Martin 
as taxpayers of Lincoln county, Nebraska, plaintiffs and ap- 
pellees, against Ed U. Kratzenstein, a county commission- 
er of Lincoln county, Nebraska, and St. Paul Mercury In- 
demnity Company of St. Paul, a corporation, his bondsman, 
New Amsterdam Casualty Company, a corporation, bonds- 
man for Virgil Thayer, a county commissioner who had re- 
signed his office before commencement of this action, Roy 
Hungerford, a county commissioner, and the American 
Bonding Company of Baltimore, a corporation, his bonds- 
man, and the County of Lincoln, defendants and appellants. 
By the action no recovery is sought against the county of 
Lincoln. It was joined as a defendant because of its fail- 
ure to bring the action. The action is by taxpayers for the 
benefit of the county. 

The action is to recover from the county commissioners 
and their bondsmen, on behalf of the county, $1,025 alleged 
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to have been paid out of the funds of Lincoln county, Ne- 
braska, to one C. A. Emery upon an alleged illegal and un- 
authorized contract and agreement entered into between 
the county commissioners and the said C. A. Emery for the 
appraisal of the real estate in the incorporated cities, towns 
and villages in Lincoln county, Nebraska. The judgment 
was in favor of the plaintiffs and the defendants have ap- 
pealed. 

The controlling facts are not in dispute. In September, 
1937, a contract was entered into between C. A. Emery 
and the county commissioners of Lincoln county, Nebras- 
ka, on behalf of the county whereby Emery was engaged or 
employed to make an appraisal of all of the real estate in 
the incorporated cities, towns and villages in the county 
within a given period for $3,000. The work was performed 
in accordance with the terms of the agreement and the com- 
pilation of the appraisal was delivered to the county clerk 
who was also the county assessor. On January 3, 1938, 
which was before the completion of the work but in accord- 
ance with the requirements thereof, Emery filed his claim 
for $1,000 against the county for partial payment. The 
claim was allowed, a warrant drawn and subsequently paid 
with an additional $25 on June 23, 1938. The additional 
$25 appears to have been interest on the warrant. It is 
this $1,025 which is the basis of this action. 

The plaintiffs contend in their petition, and the district 
court found, that the contract and agreement was void for 

, the reason that it was beyond the power of the county board 
to enter into such contract or to bind the county for the 
purposes contemplated therein, and that in consequence the 
county commissioners and their bonds are chargeable as 
for misapplication of funds for the amounts of money paid 
out thereunder. 

The assigned grounds for reversal are numerous but 
analyzed there are but three important ones. They are, 
the court erred in holding (1) that the agreement contem- 
plated an abandonment of an assessment by the regularly 
constituted authorities and a substitution therefor of the 
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appraisal by Emery, (2) that the contract was one beyond 
the power of the county board to enter into on behalf of the 
county, and (3) that Emery failed to establish the value of 
his service. 

As to the first, it becomes necessary to conclude that the 
district court was in error since the record is devoid of any- 
thing except the most vague inference that this appraisal 
was to take the place of a regular assessment, while on the 
other hand all witnesses having a knowledge of the facts 
testified to the contrary. The undisputed evidence is that 
the sole and only purpose for which the county commission- 
ers intended the appraisal made by Emery would or should 
be used was as a basis for ascertainment and fixing of val- 
ues in the incorporated cities, towns and villages by the 
board of equalization. 

On the third one of these propositions all parties agree 
that the contract was entered into and Emery testified to 
the value of the service. This testimony was in no wise 
rebutted, therefore, the value of the service must be con- 
sidered as having been established. 

The purpose of the appraisal having been limited, the 
consideration by this court is limited to the question of 
whether or not the county board had the express or im- 
plied power to enter into a contract for this purpose and to — 
charge the county therefor in anticipation of difficulties 
which might confront the county board of equalization. 

That there is no express power in the statutes to enter in- 
to such undertakings as this is not questioned by the par- 
ties. If the power may be found to be implied this must be 
done agreeable to the rule that county commissioners are 
clothed with the powers expressly conferred upon them by 
statute and also such powers as are requisite to enable them 
te discharge the official duties devolved upon them by law. 
Emberson v. Adams County, 93 Neb. 823, 142 N. W. 294: 
Cheney v. County Board of Supervisors, 123 Neb. 624, 243 
N. W. 881. 

Among the express powers of the county board iis found 
none which confers any right to make, supervise or in any 
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wise control the valuation of the real estate or other prop- 
erty in the county for assessment purposes. It follows that 
there being none expressed, there can be no implied power 
in this particular connection, since there can only be im- 
plied power where there is a necessity to make effective 
that which is expressed. 

It is the contention of the defendants that this contract 
came within the implied powers of the county board on the 
- theory that the board, having membership on the county 
board of equalization, which board is charged with equali- 
zation of real and personal property assessments in the 
county, had implied power to provide data and information 
which would facilitate the board of equalization in the per- 
formance of its functions. 

The county board of equalization and the county board 
are not one and the same entity. _ The board of equalization 
is composed of the county board, the county assessor and 
county clerk. Comp. St. 1929, sec. 77-1701. 

The board of equalization has various functions all of 
which deal with and are limited to assessment and review 
of assessment and the securing of information pertinent to 
assessment and review. Comp. St. 1929, secs. 77-1702, 77- 
1703, 77-1704. Among the functions as defined in section 
77-1702 are the following: To equalize the valuation of 
personal property; to equalize the valuation of real prop- 
erty at regular intervals; in cases of evident error or gross 
injustice as to value of rea] estate to correct such errors in 
other than regular real estate assessment years; in case of 
transfer of real estate to apportion values of property di- 
vided by transfer; to ascertain whether the valuation of 
one township, precinct or district bears a just relationship 
to other townships, precincts or districts and to make prop- 
er equalization; to adjust assessments for the county by 
raising or lowering the assessment of any person to secure 
a listing of the property at its actual value; and to add to 
the assessment rolls any taxable property not included. 

For the purpose of the performance of its designated 
functions the board of equalization may require the attend- 
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ance of any taxpayer whose listing is brought into ques- 
tion. Comp. St. 1929, sec. 77-1703. Also the board may 
compel the attendance of witnesses. Comp. St. 1929, sec. 
77-1704. 

From these powers and functions of the board of equal- 
ization the implied power of the county board to enter into 
such contracts as this one and to charge the county there- 
for must flow, if the contention of the defendants is to be 
sustained. 

This matter has not been previously passed upon by this 
court. It has, however, been dealt with in a number of oth- 
er jurisdictions. The decisions are not uniform. Some of 
them support the contention of the plaintiffs and others 
that of the defendants. 

In State v. Kuhr, 86 Mont. 377, 283 Pac. 758, the court 
considered a case in nearly every respect like the one we 
are considering here. The statute defining the powers and 
duties of the county board is almost identical with ours and 
a contract similar to the one being considered here was un- 
der consideration. The only substantial difference was that 
in that state the county board was ex officio the board of 
equalization, whereas in Nebraska, the board of equaliza- 
tion is a separate entity. In upholding the right of the 
board to make the contract and of recovery thereon, the 
court held that by statute the board of county commission- 
ers was required to use the abstract of assessment and all 
other information it might gain from the records of the 
county clerk or elsewhere, in equalizing the assessment of 
the property of the county, and in consequence it had im- 
plied power to contract for appraisals to aid in the equali- 
zation. 

In Stmpson v. Silver Bow County, 87 Mont. 88, 285 Pac. 
195, on the power of the county board to contract for as- 
sistance to the board of equalization, the court said: “The 
power to ‘examine’ the assessment-books and review the 
work of the assessor includes, and grants, the power to 
oversee the assessment of all property which should be up- 
on the assessment-books and to determine whether the rolls 
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include all of the assessable property of the county.” 

Announcing a similar rule is Maurer v. Weatherby, 1 Cal. 
App. 248, 81 Pac. 1083. In a statement too lengthy to be 
quoted here, the court concluded that the power so to con- 
tract must be implied since to impose a duty upon the board 
to equalize valuations and to limit the inquiry to the infor- 
mation obtainable from the functionary making the assess- 
ment would defeat the purpose of equalization. To the 
same effect is Haley & Co. v. McVay, 70 Cal. App. 438, 233 
Pac. 409. 

In Roper v. Hall, 280 S. W. (Tex. Civ. App.) 289, which 
is similar to the one being considered here the court said: 
“The general powers so given to the commissioners’ courts 
are of little practical] value without the further authority 
to use adequate means to insure the proper, intelligent and 
effective exercise thereof.” 

Other decisions tending to support the position of the 
defendants herein are, Skidmore v. West, 186 Cal. 212, 199 
Pac. 497; Skidmore v. Dambacher, 6 Cal. App. (2d) 88, 43 
Pac. (2d) 1110; Wingate v. Clatsop County, T1 Or. 94, 142 
Pac. 561; Haynes v. Police Jury of Ouachita Parish, 139 
La. 101, 71 So. 244; Von Rosenberg v. Lovett, 173 S. W. 
(Tex. Civ. App.) 508; Pacific Timber Cruising Co. v. Clarke 
County, 233 Fed. 540. 

In none of the cases referred to was the point presented 
or discussed that the equalizing entity was a different enti- 
ty from that which entered into the contract on behalf of 
the county as is true in this state. 

On the other side of the proposition and in consideration 
generally of the question of the implied power of a county 
to enter into contracts for valuation of property for the 
use of boards of equalization, as well as such implied power 
where the county board and the board of equalization are 
separate entities, we direct our attention first to the case of 
Northwestern Improvement Co. v. McNeil, 100 Wash. 22, 
170 Pac. 338, which deals with a situation where the coun- 
ty board and the board of equalization are separate enti- 
ties. In dealing with the power of the county board to con- 
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tract for information to be used by the board of equaliza- 
tion the court said: “It is urged that, because the board of 
county commissioners sit as members of the board of equal- 
ization, it has power to seek such information as would be 
obtained under the contract in order to fairly judge the val- 
ue of property. The answer to this is that the board of 
county commissioners, as such, is not an assessment body. 
It is not a board of equalization. It is in no way connected 
with, nor is it in theory interested in, the assessment of 
property; that is a business put by law upon another and 
wholly independent board. It is true that the members of 
the board of county commissioners sit with other officers— 
the county assessor and the county treasurer—and with 
them make up a board of equalization * * * ; but it is an 
independent body having duties and privileges specifically 
defined by law.” 

The court, in commenting upon the practical effect of the 
conclusion arrived at in the same opinion, stated: “We may 
grant that, in a given case, the assessor is incompetent to 
fix values, and that the commissioners, when called upon to 
sit with the board of equalization, cannot intelligently per- 
form their duties, but this furnishes no legal reason for 
contracting away a duty which the law has imposed upon 
the presumption of their fitness. Such a situation may call 
for legislative action, or the election of others having nec- 
essary qualifications ; but the courts are powerless to afford 
a remedy without trenching the province of the legislative 
body. Neither necessity nor convenience give ground for 
the sanctioning of such a contract.” 

In that case as here it was not contemplated that the ap- 
praisement was to be binding on anybody. The court in 
that connection observed: “For, if the assessor or the 
board of equalization are not to be bound, there can be no 
legal excuse for making the contract, for the commission- 
ers and assessors ground their defense upon a plea of in- 
ability to fix values. Being so unable, it follows that they 
could not measure the report when made with any degree 
of accuracy or understanding. They could not tell whether 
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it be a true valuation, or whether it be arbitrary, or one 
resting in ill-founded opinion.” 

In Stevens v. Henry County, 218 Ill. 468, 75 N. EB. 1024, 
in dealing with the power of the county to contract with 
regard to information to be supplied to the board of equal- 
ization the court said: “If it should be conceded that the 
statute does not require the board of review to hunt for 
and endeavor to discover secreted, omitted property for tax- 
ation, we would still adhere to our position that the county, 
-in the absence of a grant of power to do so, would have no 
authority to make the contract in question. Such situation 
might well be deplored and the necessity be apparent for a 
law charging some person or persons specifically with the 
duty or authorizing the county board or some competent 
authority to employ persons capable of such work; but if 
such should be the case it would be a suitable matter to call 
to the attention of the legislative department, and cannot 
be reached by the unauthorized action of county boards or 
other local governmental bodies who have no such bowers 
granted them.” 

In State v. Stone, 236 Ala. 82, 181 So. 281, speaking of 
power in such circumstances the court said: ‘The matter 
of adjustment of tax valuation rested with the Board of Re- 
view. Neither the county nor its Board of Review were del- 
egated any duty or authority in relation thereto. Inciden- 
tally, of course, the county had an interest. But there was 
no duty imposed concerning this adjustment.” It further 
said: “There being no duty imposed or authority conferred 
in relation to the work before the Board of Review, no im- 
plied power can follow, and the trial court correctly so 
ruled.” 

In Dexter Horton Trust & Savings Bank v. Clearwater 
County, 235 Fed. 748, the court dealing with an Idaho con- 
tract concluded that an unofficial appraisement such as was 
contemplated by the contract in the case at bar was invalid 
for the reason, among others, that it was without value 
since it was not an assessment and could not be used as a 
basis for assessment. The court said: “It would seem, 
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therefore, that the reports could be legitimately used only. 
for the purpose of suggesting the possible need of investi- 
gation; that is, if they differ materially from the valua- 
tions which the assessor has been or is placing upon certain 
lands, the discrepancy may justify the board of equaliza- 
tion in making an investigation for the purpose of ascer- 
taining the facts.” 

The plaintiffs contend further that the situation is con- 
trolled by the general proposition that a county board is 
without authority in the absence of grant to perform the 
duties which are a part of the official duties of other offi- 
cials or boards. The authorities generally sustain this con- 
tention. People v. Harding, 333 Ill, 384, 164 N. E. 827; 
State v, Field, 24 N. M. 168, 172 Pac. 1136; Fancher v. 
Board of Commissioners, 28 N. M. 179, 210 Pac. 237; State 
v. Board of County Commissioners, 77 Kan. 540, 95 Pac. 
392; State v. Board of County Commissioners, 150 Kan. 
143, 91 Pac. (2d) 2; Decatur County v. Roberts, 159 Ga. 
528, 126 S. E. 460; Chase v. Board of County Commission- 
ers, 37 Colo. 268, 86 Pac. 1011. 

In the light of our statutes, the decisions from other ju- 
risdictions and what we consider sound reasoning and a due 
and proper regard for division of the powers of govern- 
ment, we are inclined to, and do adopt, the view that the 
county board was without power to enter into the contract 
in question and that such contract is void. 

The service contemplated by the contract may well have 
been of value to Lincoln county and it may have been well 
worth while and well worth its costs in the interest of ex- 
pediency iin assessment and equalization of values of real 
estate, but we may not determine the question on the basis 
‘ of expediency or value of the appraisement for the purpose 
or purposes for which it was intended but solely on the ba- 
sis of existence or nonexistence of power, express or im- 
plied. : 

The legislature has set up the methods for assessment 
and equalization of values of real and personal property for 
the purposes of taxation and those methods are exclusive. 
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They may be found to be inefficient and unsatisfactory and, 
moreover, we might conclude that other methods or meas- 
ures could be adopted which would effectuate a higher de- 
gree of justice and equality, yet the judicial department of 
government is without power to impose such methods or 
measures. That is a matter that pertains to the legislative 
department. 

This being an unlawful and void contract it is wholly void 
as an obligation against Lincoln county. Section 26-732, 
Comp, St. 1929, which is controlling in the present case, 
is in part as follows: “All contracts, either express or im- 
plied, entered into with any county board, for or on behalf 
of any county, * * * in the absence of a statute expressly 
authorizing such contract to be entered into, * * * shall be 
wholly void as an obligation against any such county.” 

In the case of audit, allowance, payment, or authoriza- 
tion of payment by an official or officials under a void con- 
tract the purpose or effect of which is to charge the county, 
by statute, action may be maintained by a taxpayer for re- 
covery on behalf of the county against any such official or 
officials, and the surety or sureties on the official bond or 
bonds of such official or officials. Declaring this right is 
section 26-733, Comp. St. 1929, as follows: “Any public 
official, or officials who shall audit, allow, or pay out, or 
cause to be paid out, any funds of any county for any arti- 
cle, public improvement, material, service, or labor, con- 
trary to the provisions of the next preceding section, shall 
be liable for the full amount so expended, and the same may 
be recovered from any such official or the surety upon his 
official bond by any such county, or any taxpayer thereof.” 
See, also, Holt County v. Tomlinson, 98 Neb. 777, 154 N. W. 
5387. 

For the reasons herein stated, the judgment of the dis- 
trict court is affirmed. 

AFFIRMED. 


The following opinion on motion for rehearing was filed 
December 21, 1943. Former opinion and judgment vacat- 
ed and set aside and cause reversed, with directions. 
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1. Counties. Unless restrained by the Constitution the legislature 
may exercise control over county agencies and require such pub- 
lic duties and functions to be performed by them as fall within 
the general scope and objects of the county as a body corporate 
or politic. 

Both the county board and the board of equalization are 

such county agencies, required by statute to perform certain 

well-defined public duties and functions in perfecting the admin- 
istration of representative local government. 

The statutes of this state, with certain specific excep- 

tions therein provided, confer upon a county board plenary juris- 

diction of, and authority to make, all contracts for the county on 
any subject within the scope of the powers of such county acting 
as a body corporate or politic. 

The acts and contracts of a county board within the 

scope of its authority are the acts and contracts of, and binding 

upon, the county, and courts will not interfere therewith in the 
absence of illegality, mistake, fraud, or unreasonable discretion. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. , 


CHAPPELL, J. 

Upon rehearing and further examination of many author- 
ities from our own and other jurisdictions we have decided 
that our former opinion, ante, p. 300, 9 N. W. (2d) 306, 
should be modified in certain particulars. 

The facts will not be repeated here except to say that on 
September 7, 1937, the county commissioners of Lincoln 
county, Nebraska, hereafter called the county board, by ap- 
propriate resolution entered into a contract whereby for a 
definite consideration they employed an expert, with 12 
years’ experience in the valuation of real property for tax 
purposes, to make an appraisal and comparative valuation 
of all the real property and improvements in the incorpo- 
rated towns in the county. The appraisal was to be used 
as a basis of information and knowledge for ascertaining 
and fixing the values thereof by the county board of equal- 
ization in the performance of its constitutional and statu- 
tory duties in equalizing real estate values for taxation pur- 
poses. The defendants allege in their answer, and there is 
evidence in support thereof, that there existed many unjust 
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and relative inequalities in the valuation of such property 
for assessment purposes, particularly between those prop- 
erties situated in the incorporated towns and outside there- 
of, and as between properties in the respective townships, 
precincts and districts of the county. 

' The work was performed by the expert in conformity 
with the contract, and he delivered a detailed valuation or 
appraisal of each and all of such properties and improve- 
ments, together with maps, plats, audits, and records con- 
taining full information in connection therewith to the coun- 
ty clerk. The county board allowed his claim for partial 
payment and caused a warrant to be issued therefor, which 
was paid by the county treasurer. Thereafter this action 
was brought by plaintiffs as taxpayers against the members 
of the county board and their bondsmen respectively to re- 
cover such payment for the benefit of the county and its 
taxpayers, relying upon sections 26-732 and 26-733, Comp. 
St. 1929, 2 

The trial court entered a judgment for plaintiffs as 
prayed, finding, in substance: 1. That the contract was 
made in good faith and without collusion or fraud, but that 
it was void because the county board had no express or im- 
plied power to make such a contract for the county. 2. 
Also, that it was void because it was intended to usurp the 
statutory duties and functions of the assessment officers of 
the county. 3. And, that there was no evidence establish- 
ing the value of the services rendered by the expert. 

Upon appropriate assignments of error, we decided in 
our former opinion that the trial court erred in the two lat- 
ter conclusions, and in this opinion we reaffirm that part of | 
the decision. However, we affirmed the judgment of the 
trial court by deciding that the county board was without 
power to enter into the contract in question, and that the 
contract was void for that reason. From that part of the 
decision we recede in this opinion. 

Referring to sections 26-732 and 26-733, Comp. St. 1929, 
we find that the contract was not made in contravention of 
any statutory limitation of power and the evidence is that 
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there were funds legally available for payment of the claim. 
Therefore, it is axiomatic, since the contract was made in 
good faith and without collusion, fraud, or other illegality, 
and performed in conformity therewith, that if the county 
board had the power to enter into the contract, the county 
would be compelled to pay according to its terms, and nei- 
ther the members of the county board nor the sureties on 
their official bonds would be liable under the statutes relied 
upon by plaintiffs. We decide that the county board had 
the power to enter into the contract. 

A county is one of the public governmental subdivisions 
of a state, corporate in character (Comp. St. 1929, sec. 26- 
101), created and organized for public political purposes 
connected with the administration of state government and 
specifically charged by law with the superintendence and 
administration of local affairs within its lawfully defined 
territorial boundaries. See County Commissioners of How- 
ard County v. Matthews, 146 Md. 558, 127 Atl. 118; Franek 
v. Butler County, 127 Neb. 852, 257 N. W. 235; Ahern v. 
Richardson County, 127 Neb. 659, 256 N. W. 515; Lindburg 
v. Bennett, 117 Neb. 66, 219 N. W. 851; 20 C. J. S. 7538, sec. 
1, Unless restrained by the Constitution the legislature may 
exercise control over county agencies and require such pub- 
lic duties and functions to be performed by them as fall 
within the general scope and objects of the county as a body 
corporate or politic. See Dawson County v. Phelps Coun- 
ty, 94 Neb. 112, 142 N. W. 697; City of Fremont v. Dodge 
County, 180 Neb. 856, 266.N. W. 771; 20 C. J. S. 806, sec. 
52 and 851, sec. 82. 

Both the county board and the board of equalization are 
such county agencies, required by statute and applicable au- 
thorities to perform certain well-defined public duties and 
functions in perfecting the administration of representa- 
tive local government. They are separate entities, as is ev- 
ery other agency of the county, but this is immaterial un- 
der our statutes and authorities as will hereafter appear. 
There are cases holding otherwise but they are either dis- 
tinguishable as to issues, facts, or particular statutes in- 
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volved, or state a rule, which, after mature reflection, we 
deem unwise to apply in the case at bar, in view of the rel- 
ative statutory duties imposed and original and exclusive 
powers conferred upon our county boards. . 
The board of equalization is an administrative agency of 
the county, created by section 77-1701, Comp. St. 1929. It 
is composed of the county board, county assessor, and coun- 
ty clerk who acts as clerk of the board. Section 77-1702, 
Comp. St. 1929, provides its duties and functions, in sub- 
stance, towit: It shall hold a session of not less than three 
and not more than twenty days commencing on the first 
Tuesday after the second Monday of June each year for the 
purposes: First, to fairly and impartially equalize the val- 
uation of the personal property of the county. Second, at 
its meeting in 1912 and every second year thereafter, equal- 
ize the valuation of real property of the county by raising. 
the valuation of such tracts and lots as are assessed too 
low, and lowering the valuation if assessed too high, but in 
cases of evident error of assessment or of apparent gross 
injustice in overvaluation or undervaluation of real prop- 
erty the board of equalization may at its annual meetings 
consider and correct the same by raising, after due notice, 
or by lowering the assessed valuation (without notice). 
Third, ascertain whether the valuation of one township, pre- 
cinct, or district bears just relation to all others in the 
county, and may increase or diminish the aggregate valu- 
-ation of property in any township, precinct, or district by 
adding or deducting such sum upon the hundred as may be 
necessary to produce a just relation between all the valua- 
tions of the property in the county. It may consider lands, 
village or city lots, and personal property and different 
classes of personal property except property assessed or 
valued by the state board of equalization and assessment 
separately, and determine a separate rate per cent. of addi- 
tion or reduction for each of the classes of property as may 
be necessary to adjust the equalization thereof. Fourth, ad- 
just assessments for the county by raising or lowering the 
assessment of any person as to any or all items of his assess- 
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ment in such manner as to secure the listing of property at 
its actual value and the assessment of property at its tax- 
able value, but in no case shall the assessment of any per- 
son be raised without notice if such person or his agent 
can be found in the county. Fifth, also, add to the assess- 
ment rolls any taxable property not included therein, as- 
sessing the same in the name of the owners thereof as the 
assessor should have done, but no personal property shall 
be so added unless the owner is previously notified if he be 
found in the county. 

Section 1, art. VIII of the Constitution provides, in part: 
“The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner 
as the Legislature may direct; but taxes shall be levied by 
valuation uniformly and proportionately upon all tangible 
property and franchises * * * .” 

It will be observed that the board of equalization is an 
administrative board of review to pass upon the records, 
valuations, and conclusions of the assessor for the purpose 
of correcting errors and inequalities in valuations as fixed by 
the assessor,-and the values placed thereon by such assessor 
are not conclusive and final. See Hacker v. Howe, 72 Neb. 
385, 101 N. W. 255. Under our statutes the board of equal- 
ization acts in a dual capacity in that it has power to equal- 
ize assessments between the various taxing districts, and 
also to review and correct individual assessments. See 
State v. Edwards, 31 Neb. 369, 47 N. W. 1048; 61 C. J. 742. 
Sections 77-1703 and 77-1704, Comp. St. 1929, have refer- 
ence to the latter power and are not either exclusive or con- 
clusive here. ‘ 

“A county can contract only through the persons express- 
ly provided by the statute.” 20 C.J. S. 1008, sec. 175. We 
have held that a county board of equalization is simply 
what its name imports, a board for the equalization of val- 
uations in certain cases. It possesses no powers save those 
conferred by statute. See Brown v. Douglas County, 98 
Neb. 299, 152 N. W. 545. <A county board of equaliza- 
tion as such, therefore, has no authority to enter into any 
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contract to obtain the information, knowledge or evidence 
necessary to equalize valuations. 

The statutes legally impose a duty upon the board of 
equalization to equalize valuations and we cannot deny to 
such board recourse to independent sources of expert, reli- 
able information and knowledge, such as appraisals, maps, 
plats, audits and records which will enable it to act fairly, 
intelligently and legally in performing that duty: We find 
that the only authority to contract for such services is spe- 
cifically placed in the county board. To hold otherwise 
would, in effect, prevent the county from obtaining the facts 
necessary to a sound and efficient administration of a fun- 
damental object of county government involving the con- 
stitutional rights of its citizens. 

In this connection, other courts have made similar obser- 
vations. In State v. Kuhr, 86 Mont. 377, 283 Pac. 758, a 
case very Similar to the one at bar, it was stated by the 
court: “The board of equalization in the matter of the as- 
sessment of property is constituted a reviewing body which 
must pass upon the work done by the assessor, and it would 
be strange indeed if the board in the performance of its 
duty was deprived of recourse to independent sources of in- 
formation. If the powers of the board were so limited, 
then, when the assessor was content with the valuation by 
him made, there would be nothing before the board upon 
which to base an increase (or decrease), although with pro- 
priety it should be made. It would be functus officio in per- 
formance of this very important duty imposed upon it by 
law. Valuations as made by the assessor, however unsci- 
entific or arbitrary, would be final. But, on the other hand, 
if the powers of the board are not so restricted, it may le- 
gally enter into bona fide contracts for such service as is 
provided for in the contract under consideration. (Maurer 
v. Weatherby, 1 Cal. App. 248, 81 Pac. 10838.)” See, also, 
H. D. Haley & Co. v. McVay, 70 Cal. App. 438, 233 Pac. 
409; Roper v. Hall, 280 8. W. (Tex. Civ. App.) 289. 

The legislature has expressly conferred certain original, 
exclusive powers on a county board. Section 26-103, Comp. 
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St. 1929, provides, in part: “The powers of the county, as 
& body corporate or politic, shall be exercised by a county 
board, * **.” Section 26-104, Comp. St, 1929, “Each coun- 
ty shall have power * * * To make all contracts and to do 
all other acts in relation to the property and concerns (de- 
fined as, “that which relates or belongs to one; business; 
affair.” Webster’s New International Dictionary (2d ed.). 
See, also, Century Dictionary and Cyclopedia) of the coun- 
ty necessary (defined in Lancaster County v. Green, 54 Neb. 
98, 74 N. W. 480, and applicable in the case at bar) to the 
exercise of its corporate powers.” Section 26-105, Comp. 
St. Supp. 1937, “ * * * To manage the county funds and 
county business except as otherwise specifically provided. 
* * * As a board, or as individuals, to perform such oth- 
er duties as may from time to time be imposed by general 
law.” Chapter 26, art. 21, Comp. St. Supp. 1937, provides 
for a county budget and the adoption thereof by the county 
board, to be raised by taxation, in no instance to exceed the 
amount of taxes authorized by law to be levied during that 
year, with power at the time of making the tax levy to re- 
duce any and all of the amounts provided in the budget if 
necessary to bring the same within the constitutional and 
statutory limitations as applied to the county tax assess- 
ment rolls as returned to such board by the state tax com- 
missioner. Section 26-108, Comp. St. Supp. 1937, “It shall 
be the duty of the county board of each county: First. To 
cause to be annually levied and collected taxes authorized 
by law for county purposes,” not exceeding certain limita- 
tions on the one hundred dollars actual valuation. See, 
also, section 77-1801, Comp. St. Supp. 1937. 

Concededly, a county board is without power to contract 
with a person to perform acts which are a part of the offi- 
cial duties imposed by statute on the board itself or another 
county officer or on an officer of the state. 20 C. J. S. 1014, 
sec. 180. But, we do not have that question for decision 
here since we affirmatively find that the appraisal was not 
to take the place of a regular assessment which the statute 
requires the assessor to make. An applicable rule in the 
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case at bar is that, unless prohibited by statute, a county 
board may adopt such means as in its judgment shall be 
necessary in assisting county officers properly to discharge 
the duties of their offices. 20 C. J. S. 854, sec. 85,15 C. J. 
459. We find no such prohibition in our statutes. 

In addition, it is well settled that a county board possesses 
and can exercise not only such powers as are expressly con- 
ferred upon it by the constitution and statutes of the state, 
but it also possesses and can exercise such powers as arise 
by necessary implication, or such as are incidentally neces- 
sary to carry into effect those expressly granted, or such as 
are requisite to the performance of the duties which are 
imposed upon it by law. A county board must necessarily 
possess an authority commensurate with its public trust 
and duties. 20C. J. S. 849, sec. 82; 15 C. J. 457; Cheney 
v, County Board of Supervisors, 123 Neb. 624, 243 N. W. 
881. 

The statutes of this state, with certain specific exceptions 
therein provided, confer upon a county board plenary ju- 
risdiction of, and authority to make, all contracts for the 
county, on any subject within the scope of the powers of 
such county acting as a body corporate or politic. It is the 
representative and guardian of the county, and charged 
with the protection of the county’s rights and interests and 
the promotion of its welfare. The acts and contracts of a 
county board within the scope of its authority are the acts 
and contracts of, and binding upon, the county, and courts 
will not interfere therewith in the absence of illegality, 
mistake, fraud, or unreasonable discretion. 20C. J. S. 848, 
sec. 81; Lindburg v. Bennett, supra; Lancaster County v. 
Lincoln Auditorium Ass'n, 87 Neb. 87, 127 N. W. 226; Rob- 
erts v. Thompson, 82 Neb. 458, 118 N. W. 106. 

Previous decisions of this court have been in conformity 
with these views, and in this respect the theory of separate 
entities has not been material in controlling our judgment 
since the power to bind the county by contracts within the 
scope heretofore stated rests with the county board wheth- 
er or not it involves another office, agency or entity. Lan- 
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caster County v. Green, supra; Christner v. Hayes County, 
79 Neb. 157, 112 N. W. 347 (citing and distinguishing Card 
v. Dawes County, T1 Neb. 788, 99 N. W. 662) ; Berryman 
v. Schalander, 85 Neb. 281, 122 N. W. 990; Emberson v. 
Adams County, 93 Neb. 823, 142 N. W. 294; Dunn v. Dixon 
County, 102 Neb. 1, 165 N. W. 959; Buffalo County v. Bow- 
ker, 111 Neb. 762, 197 N. W. 620; Campbell v. Douglas 
County, 142 Neb. 773, 7 N. W. (2d) 764. For citation and 
discussion of cases from other jurisdictions see Arnold v. 
Custer County, 83 Mont. 130, 269 Pac. 396. 

Since we conclude that the contract in suit was valid and 
enforceable, the judgment of the trial court is reversed and 
the cause remanded with directions to enter a judgment 
for defendants; and our former opinion, ante, p. 300, 9 N. 
W. (2d) 306, is set aside in so far as it conflicts herewith. 

REVERSED, WITH DIRECTIONS. 

YEAGER, J., dissenting. 

On rehearing the majority of the court has seen fit to re- 
cede from the former opinion appearing, ante, p. 300, 9 N. 
W. (2d) 306. I cannot concur in the new opinion, hence 
this dissent. For the purposes of this dissent the former 
opinion is adopted herein by reference. I feel strongly that 
the former opinion is correct in statement and conclusion 
and I shall seek to avoid repetition of either substance or 
literal statement therefrom so far as possible. My purpose 
here shall, in the main, be an effort to point out what I con- 
sider some of the fallacies of the majority opinion on re- 
hearing: 

In the sixth paragraph of the opinion is found the fol- 
lowing: ‘Referring to sections 26-732 and 26-733, Comp. 
St. 1929, we find that the contract was not made in contra- 
vention of any statutory limitation of power and the evi- 
dence is that there were funds legally available for the pay- 
ment of the claim. Therefore, it is axiomatic, since the con- 
tract was made in good faith and without collusion, fraud, 
or other illegality, and performed in conformity therewith, 
that if the county board had the power to enter into the 
contract, the county would be compelled to pay according to 
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its terms, and neither the members of the county board nor 
the sureties on their officials bonds would be liable under 
the statutes relied upon by plaintiffs. We decide that the 
county board had the power to enter into the contract.” In 
this connection I quote section 26-732, Comp. St. 1929, in 
its entirety: ‘‘All contracts, either express or implied, en- 
tered into with any county board, for or on behalf of any 
county, and all orders given by any such board or any of 
the members thereof, for any article, service, public im- 
provement, material or labor in contravention of any stat- 
utory limitation, or when there are, or were no funds, le- 
gally available therefor, or in the absence of a statute ex- 
pressly authorizing such contract to be entered into, or such 
order to be given, are hereby declared unlawful and shall 
be wholly void as an obligation against any such county.” 

It will readily be observed from a reading of this section 
that failure to find “contravention of any statutory limita- 
tion” does not furnish a county board with power to con- 
tract. In the specific terms of this section power to con- 
tract by a county board does not exist “in the absence of a 
statute expressly authorizing such contract to be entered 
into.” The opinion nowhere points out statutory authority 
for such engagements as this one and with assurance I 
state that no such express authority can be found. The de- 
termination arrived at by the majority opinion can in no- 
wise in whole or in part be grounded on sections 26-732 and 
26-733, Comp. St. 1929. To do so is to declare the existence 
of a power in the face of and contrary to a specific prohibi- 
tion of power. 

In fairness, if power to enter into this contract may be 
found it may not be found in these statutory provisions but 
in the statutes defining the general powers of the county 
board. Specifically it must be found in the third subdivi- 
sion of section 26-104, Comp. St. 1929. This provision is 
the following: “To make all contracts and to do all other 
acts in relation to the property and concerns of the county 
necessary to the exercise of its corporate powers.” 

I concede that this provision must be read and interpret- 
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ed with section 26-732 and that in the light of such reading 
and interpretation we must conclude that the county board 
has power to enter into such contracts as are specifically au- 
thorized by statute and such as are necessary in relation to 
the property and concerns of the county. 

For present purposes I will assume that the board of 
equalization and its functions are concerns of the county as 
a body corporate and politic within the meaning of section 
26-104. Ido not so concede. It appears to me clear that all 
matters of assessment, equalization, and valuation are mat- 
ters of legislative concern without control thereover by any 
official or body except as control has been delegated by the 
legislature. The legislature has delegated assessment to 
specifically designated assessment officers and equalization 
to specific boards. It has conferred none of these powers 
on counties or county boards. 

Assuming therefore that the matter of equalization is a 
concern of the county in the exercise of its corporate pow- 
ers was this contract necessary to the exercise of that pow- 
er? It cannot be contended that anything short of necessity 
shall be the basis for a contract not specifically authorized 
by statute. To my mind it was clearly not necessary with- 
in the definitions of necessity contained in the decisions 
cited in the majority opinion, with which definitions I am 
in accord. 

There are several reasons why this contract may not be 
upheld on the ground of necessity. Its express purpose was 
to furnish the board of equalization, the members of which 
were inexperienced in valuation of property, with informa- 
tion whereby the property of the county could be properly 
evalued for taxation purposes. 

In the first place, the county had a duly elected assessor, 
with subordinate assessors, whose duty it was, in the first 
instance, to properly assess all of the property in the coun- 
ty. There could be no presumption that he or they would 
not perform their duties fairly, properly and honestly. 

In the second place, contrary to the suggestions of the 
majority opinion, if the assessment made by the assessor 
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did not reflect the true value of the property to the county 
the board of equalization was not helpless and in a position 
where it would be required to rely on that assessment with- 
out recourse. It had available the assessor’s records, the 
records of the county surveyor and the county clerk. More- 
over by specific statute it could require the attendance of 
necessary witnesses and the production of books, papers 
and documents. The legislature attended to the necessities 
of such situations as this. 

In the third place, and though all other grounds upon 
which it is contended that this contract was not necessary 
may be disregarded this one must be conclusive, the explicit 
facts of this case disclose an entire and complete lack of 
necessity. The appraisal made by C. A. Emery was never 
used by the board of equalization or any other board, officer 
or person for any purpose whatever. Not one assessment 
made in Lincoln county, Nebraska, was adjusted or equal- 
ized on the basis of this appraisal. The record is conclusive 
on this point, and it cannot be said that it was not used be- 
cause the necessity contemplated at the time the contract 
was entered into no longer existed when the board of equal- 
ization convened. The facts are, as disclosed by the record, 
that the appraisal departed materially from the assess- 
ments as they appeared at the time the contract was en- 
tered into and they remained the same after the close of the 
sitting of the board. The valuation of not one piece of 
property was equalized with relation to the Emery ap- 
praisal. 

I submit on the record, moreover, that it could not be 
used except surreptitiously or in violation of evidentiary 
rules for any purpose except descriptively by the board or 
in court. The report contained descriptions and set oppo- 
site the properties were valuations. Undoubtedly if Emery 
had been called he could have testified to the descriptive 
features of his report but substantially beyond that he 
could not have gone. He could not have given testimony as 
to values since his testimony in the record before us dis- 
closes that he was not acquainted with the values of real es- 
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tate in the communities wherein he made his appraisals. 

With what reason, justification and logic may it be said 
that a contract was necessary when toward the accomplish- 
ment of the necessity contemplated by the contract the serv- 
ice performed under the contract was never employed? 

In paragraph 12 of the majority opinion appears the fol- 
lowing: “A county board of equalization as such, therefore, 
has no authority to enter into any contract to obtain the in- 
formation, knowledge or evidence necessary to equalize val- 
uations.” Iam in accord with the statement that the board 
of equalization is without power to contract to obtain evi- 
dence, but I am not in accord with the implication that be- 
cause of this the board of equalization is without power to 
obtain evidence. Sections 77-1703 and 77-1704, Comp. St. 
1929, provide means for securing evidence. 

In paragraph 13 the opinion states the following: “We 
find that the only authority to contract for such services is 
specifically placed in the county board.” The majority opin- 
ion makes no reference to the statute making this specific 
placement of authority in the county board and I am un- 
able to find any such provision. I think there is none. 

.In paragraph 16 appears the following: “An applicable 
rule in the case at bar is that, unless prohibited by statute, 
a county board may adopt such means as in its judgment 
shall be necessary in assisting county officers properly to 
discharge the duties of their offices.” This is so clearly 
wrong when applied to this case as does the majority opin- 
ion that it hardly calls for comment. The Nebraska cases 
cited in the opinion and the statutes cited are all to the op- 
posite effect. 

Attention is directed to paragraph 18 of the majority 
opinion. The paragraph is in part the following: “The 
statutes of this state, with certain specific exceptions there- 
in provided, confer upon the county board plenary jurisdic- 
tion of, and authority to make, all contracts for the county, 
on any subject within the scope of the powers of such coun- 
ty acting as a body corporate or politic.’”” This, I think, is 
an unwarranted interpretation and extension of statutory 
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language, language which is clear and specific and not sub- 
ject to the given interpretation. As has already been point- 
ed out, the statute (sec. 26-104, Comp. St. 1929) says that 
the power to contract is dependent, not upon the scope of 
powers of the county, but upon necessity in the exercise of 
corporate powers. There is a vast difference between the 
two terms. As one of many illustrations which could be 
given, the county board has many functions which can only 
be performed by the board or the members thereof. Con- 
tracts may not be entered into for their performance. They 
are within the scope of the powers of a county acting as a 
body corporate and politic. 

In paragraph 19 of the opinion it is stated: ‘Previous 
decisions of this court have been in conformity with these 
views, and in this respect the theory of separate entities 
has not been material in controlling our judgment since the 
power to bind the county by contracts within the scope 
heretofore stated rests with the county board whether or 
not it involves another office, agency or entity.” Eight Ne- 
braska cases are cited in support of the statement. I re- 
spectfully submit that an examination will disclose that 
none of the Nebraska cases turns on the theory of separate 
entities, and further that each turns on the question of ne- 
cessity in the performance of duties definitely of concern 
to the county as a body corporate and politic. 

The latest case cited is Campbell v. Douglas County, 142 
Neb. 773, 7 N. W. (2d) 764. That case supports in nowise 
the majority opinion. 

In that case Campbell brought action to recover for serv- 
ices rendered in making an audit and report in conformity 
with a request by a grand jury. The position taken by the 
county there, which is pertinent to the inquiry in this case, 
was that the county had power to require the audit but that 
it lacked power to contract with an outside party for the 
service. I quote from the opinion: ‘‘Defendant here does 
not question the power of the board to require that the au- 
dit and investigation be made, but takes the position thal 
the law has imposed the performance of these duties upon 
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the state auditor and county comptroller, and that the de- 
fendant is without authority to contract with a private per- 
son to perform tasks which the law requires be performed 
by a public official.”” This court did not sustain the conten- 
tion that the county lacked power to contract for the audit. 
To the contrary as to the state auditor it said: “We con- 
clude that the legislature has not directly nor by implica- 
tion by the acts cited taken from the counties the power of 
examination of their own records, nor placed the power to 
make a comprehensive examination, audit or investigation 
of county officials, or the county treasurer’s office, exclu- 
sively in the auditor of public accounts.” As to the county 
comptroller it was stated: ‘At no place do we find specific 
requirements that the county comptroller make an audit or 
examination of the scope and for the purpose of the one 
here undertaken. Without undertaking to define the out- 
side limits of the duties of the county comptroller, it is pat- 
ent that the legislature did not place upon that official the 
duty of making the examination for the defendant’s board, 
which they and the grand jury deemed necessary in the 
public interest. 

“We do not find in the acts cited any authority vesting in 
the county board any power to require of either named offi- 
cial that they make such examination as defendant’s board 
here determined to have made, nor do we find any direction 
to those officials to comply with such a request if made.” 

The sum total of the opinion on this subject is that there 
was power to order the audit, but there was no public offi- 
cial who was required to make it, hence a contract by the 
county for the audit was a valid and enforceable obligation. 
It was one of the necessities contemplated by the grant of 
power to counties as bodies corporate and politic. 

For a discussion of the policy involved in a determina- 
tion of this case and of division of powers I refer again to 
the opinion reported, ante, p. 300, 9 N. W. (2d) 306, and I 
respectfully submit that the opinion there is correct and 
that the one lately setting it aside is erroneous. 
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1. Pleading. Under our Code the chancery practice has been justly 
so enlarged that an answer in the nature of a cross-petition may 
properly seek affirmative relief beyond that which is merely de- 
fensive, and such relief sought need not necessarily be based on 
equitable grounds if germane to the original action. 


2. A party may at any and all times invoke the language 
of his opponent’s pleading, on which a case is being tried, on a 
particular issue, and in doing this he is neither required nor al- 
lowed to offer such pleading in evidence in the ordinary manner. 

3. If a defendant desires an affirmative judgment against 


the plaintiff he should state in his answer the ultimate facts to 
support his contention. If he fails to allege an essential fact but 
it is pleaded by his adversary, an affirmative judgment in defend- 
ant’s favor may be sustained by the pleadings. 

4. Mechanics’ Liens. Section 52-112, Comp. St. 1929, is constitution- 
al. It is a cumulative statute, remedial in nature, which permits 
the recovery of actual damages in a civil action, but limits the 
amount of such damages to one-half the amount of the claimed 
lien, 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Crofoot, Fraser, Connolly & Stryker, for appellants. 
Samuel L. Winters and J. J. Krajicek, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Plaintiffs brought this action in equity praying for an 
order discharging of record an alleged void mechanic’s lien 
specifically waived by defendant in writing for a valuable 
consideration ; the recovery of a money judgment for the re- 
fusal of defendant to release the lien after notice; and such 
other and further relief as may be just and equitable. De- 
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fendant answered denying plaintiffs’ right to recovery of a 
money judgment for damages and praying for an account- 
ing of the amount due for material furnished plaintiffs by 
defendant; foreclosure of the lien; and for such other and 
further relief as may be just and equitable. Plaintiffs’ re- 
ply, in addition to a general denial, alleged that, having 
kept the consideration for the waiver, defendant could not 
repudiate it. 

The trial court entered decree finding, in substance, that 
defendant, for a consideration of $1,045.12, executed and 
delivered to plaintiffs a written waiver of its right to a me- 
chanic’s lien but notwithstanding thereafter filed a lien in 
the amount of $790.90; that the lien was void and a cloud 
on plaintiffs’ title; ordered it released and discharged of 
record; and found that defendant, although given statutory 
notice, failed to release and discharge the mechanic’s lien 
to plaintiffs’ damage in the sum of $250. The court also 
made an accounting between the parties and found and ad- 
judged that there remained due and owing from plaintiffs 
to defendant the sum of $790.90 for material furnished, 
and awarded defendant a personal judgment for $540.90, 
the difference between the damages suffered by plaintiffs 
and the amount due defendant, and ordered that each par- 
ty pay their own costs. 

Plaintiffs appeal from the judgment awarded defendant, 
and defendant cross-appeals from the allowance of damages 
te plaintiffs. No bill of exceptions was filed, therefore, 
this court will determine only whether the law and the 
pleadings sustain the judgment of the trial court. Wheeler 
v. Botler, 129 Neb. 792, 263 N. W. 123; Luikart v. Heelan, 
136 Neb. 492, 286 N. W. 780; Prokop v. Mlady, 136 Neb. 
644, 287 N. W. 55. 

Plaintiffs contend that, since they were not parties to 
their contractor’s arrangements with defendant to furnish 
the material involved, it was error to award a personal 
judgment against them. The law does not support this con- 
tention. The rule is that, where the sufficiency of an an- 
swer to support a counterclaim is not questioned until after 
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judgment, all reasonable intendments should be indulged 
in support of the pleading. Sheridan Coal Co. v. Hull Co., 
87 Neb. 117, 127 N. W. 218. 

Plaintiffs’ exhibit “A” (defendant’s waiver of mechan- 
ic’s lien) , attached to and made a part of their petition, up- 
on which they must rely for any recovery, both as the ba- 
sis for discharging the lien of record and for the recovery 
of damages, states unequivocally that defendant was em- 
ployed by plaintiffs and their contractor to furnish mate- 
rials for the home erected upon plaintiffs’ property. 

In Carey v. Zabel, 112 Neb. 16, 198 N. W. 169, this court 
said: “A contract incorporated into a pleading as part 
of a cause of action or defense controls allegations which it 
contradicts,” or, “which are inconsistent therewith,” as in 
American Surety Co. v. School District, 117 Neb. 6, 219 N. 
W. 583. See, also, Carson v. City of Hastings, 81 Neb. 681, 
116 N. W. 673; Shafer v. Wilsonville Elevator Co., 121 Neb. 
280, 287 N. W. 155; Gibson v. Dawes County, 129 Neb. 706, 
262 N. W. 671; Department of Banking v. Flotree, 185 Neb. 
416, 281 N. W. 857. 

A party may at any and all times invoke the language of 
his opponent’s pleading, on which a case is being tried, on 
a particular issue, and in doing this he is neither required 
nor allowed to offer such pleading in evidence in the ordi- 
nary manner. Provident Savings & Loan Ass’n v. Booth, 
138 Neb. 424, 293 N. W. 293. Statements, admissions and 
allegations in pleadings, upon which the case is tried, are 
always in evidence for all the purposes of the trial; they 
are before the court and may be used for any legitimate 
purpose. Bonacci v. Cerra, 1384 Neb. 476, 279 N. W. 173. 
See, also, 49 C. J, 122. If a defendant desires an affirma- 
tive judgment against the plaintiff he should state in his 
answer the ultimate facts to support his contention. If he 
fails to allege an essential fact but it is pleaded by his ad- 
versary, an affirmative judgment in defendant’s favor may 
be sustained by the pleadings. Snyder v. Collier, 85 Neb. 
552, 123 NUW. 1023; In re Estate of Nilson, 126 Neb. 541, 
253 N. W. 675. 
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By attaching exhibit “A” to their petition, making it a 
part thereof, and demanding recovery by reason of it, we 
must find as a matter of law that plaintiffs employed de- 
fendant to furnish materials for the house erected on plain- 
tiffs’ property. There was privity of contract between 
them and plaintiffs were personally liable for such mate- 
rials furnished by defendant. 

Section 52-103, Comp. St. 1929, reads in part: “Nothing 
herein contained shall be taken to prevent the ascertain- 
ment by proceeding at law, or otherwise, of the amount ac- 
tually due for such * * * material * * * .”” We have held 
that on the foreclosing of a mechanic’s lien plaintiff may 
take a personal judgment against the party personally lia- 
ble for the debt. McHale v. Maloney, 67 Neb. 582, 93 N. W. 
677; Maloney v. Johnson-McLean Co., 72 Neb. 340, 100 N. 
W. 423. In Hollingsworth v. McClean, 140 Neb. 568, 300 
N. W. 580, we said: “Not only was the court below right 
in granting such lien against the interest of the appellant, 
but he was not in error in éntering a personal judgment 
against the appellant.’ Also, in Durkee v. Koehler, 73 Neb. 
833, 103 N. W. 767: “But we cannot believe that the leg- 
islature, which specially provided for a personal judgment: 
in proceedings to obtain the benefit of a mechanic’s lien, 
intended or contemplated that, because the circumstances 
were such that the claimant was compelled to go into equity 
or, as in this case, was forced into an equity proceeding, he 
thereby abandoned his right to a personal judgment against 
the party to whom the labor or materials which entitled 
him to his lien was furnished.” (Italics supplied.) See, 
also, Dysart, Foreclosures in Nebraska, sec. 174. 

‘Under our Code the chancery practice has been justly so 
enlarged that an answer in the nature of a cross-petition 
may properly seek affirmative relief beyond that which is 
merely defensive, and such relief sought need not necessar- 
ily be based on equitable grounds if germane to the origi- 
nal action. Armstrong v. Mayer, 69 Neb. 187, 95 N. W. 51; 
Leis v. Beckmark, 133 Neb. 467, 275 N. W. 679. See, also, 
1 Pomeroy, Equity Jurisprudence (4th ed.) p. 247. It is 
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a long-established rule that a court of equity which has ob- 
tained jurisdiction for any purpose will retain jurisdiction 
for the purpose of administering complete relief between 
the parties with respect to the subject-matter. Parson 
Construction Co. v. Gifford, 129 Neb. 617, 262 N. W. 508; 
Robinson v. Dawson County Irrigation Co., 142 Neb. 811, 
8N. W. (2d) 179. A prayer for general relief in an equity 
action is as broad as the pleadings and the equitable pow- 
ers of the court. Olson v. Lamb, 61 Neb. 484, 85 N. W. 
397; 21 C. J. 679. 

No contention is or can be made that defendant’s waiver 
of a mechanic’s lien destroyed its right to recover by what- 
ever remedy available any balance due for material fur- 
nished to plaintiffs either before or after the execution and 
delivery of the waiver. 40 C. J. 367. We conclude that 
even though the mechanic’s lien affirmatively pleaded in 
defendant’s. answer failed of foreclosure, the court did not 
err when it made an accounting between the parties and 
awarded a personal judgment against the plaintiff owners, 
they being personally liable for the material furnished by 
defendant. 40 C. J. 494, 495, 498; 36 Am. Jur. 172, sec. 
283; 18 R. C. L. 991, sec. 1388; Phillips, Mechanics’ Liens 
(8d ed.) sec. 311. 

By failure to appeal therefrom defendant recognizes the 
validity of the court’s decree finding that the mechanic’s 
lien filed was void and a cloud on plaintiffs’ title and should 
be discharged of record, but seeks to avoid payment of dam- 
ages for its refusal to release upon proper notice. De- 
fendant’s claim that no recovery can be had because plain- 
tiffs did not use the word “damages” in their petition but 
only asked for a money judgment, one-half the amount of 
defendant’s claimed lien, is without merit. The statute it- 
self does not use the word “damages.” Section 52-112, 
Comp. St. 1929, reads in part: “And if such person having 
received such satisfaction as aforesaid, by himself or at- 
torney, * * * shall not, within ten days after request in writ- 
ing, lodge a notice (of release) in writing with the clerk, 
as is prescribed in this section, he or they neglecting or re- 
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fusing to do so shall forfeit and pay to the party or parties 
so agreed any sum of money not exceeding one-half the debt 
claimed as a lien on such property, according to the cireum- 
stances of the case, to be recovered by civil action * * * .” 
(Italics supplied.) 

We are unable to make the distinctions asserted by de- 
fendant in connection with the contention that plaintiffs 
did not come within the terms of the act. Where, by rea- 
son of tender, payment or otherwise a mechanic’s lien has 
become satisfied or extinct, but still remains of record and 
an apparent cloud on the title, the owner may, even in the 
absence of statutory authority compel its discharge of rec- 
ord when, on request, the lienor refuses to act. 40 C. J. 
327. In Deering & Co. v. Miller, 33 Neb..654, 50 N. W. 
1056, involving a statute similar in many respects, except 
that it applied to mortgages and provided for payment of 
a penalty for refusal or neglect to release, this court said: 
“The property of a debtor should not be clouded with ap- 
parent encumbrances when they in fact no longer have any 
validity, and in a proper case there is no doubt of the right 
of a party to recover for a failure to perform this duty. 
The statute is merely cumulative and provides a penalty 
for the failure for a certain number of days to perform 
the duty, but it does not prevent a recovery for actual dam- 
ages.” 

Defendant’s all-inclusive waiver was in fact an uncondi- 
tional agreement to look only to the personal responsibil- 
ity of the owner or contractor and not to the property. 
Brown v. Williams, 120 Pa. St. 24, 18 Atl. 519. Defendant 
was paid the consideration which it has at all times since 
retained, thereby receiving satisfaction to the extent that 
nothing could ever be due thereafter by reason of a me- 
chanic’s lien. Day & Frees Lumber Co. v. Bixby, 4 Neb. 
(Unof.) 154, 93 N. W. 688; White Lake Lumber Co. v. 
Stone, 19 Neb. 402, 27 N. W. 395. By accepting and retain- 
ing the consideration defendant’s status as an actual or po- 
tential lienor ceased. Taylor v. Dutcher, 60 App. Div. 531, 
69 N. Y. Supp. 951; 40 C. J. 340, 341. The lien no longer 
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exists but has gone as completely as though satisfied and 
paid in full. Sheets v. Prosser, 16 N. Dak. 180, 112 N. W. 
72. Nevertheless defendant violated the agreement, filed a 
mechanic’s lien, and upon statutory notice given refused to 
release it. 

The right of plaintiffs to demand release of the mechan- 
ic’s lien is not a doubtful or disputed question as the record 
comes to this court. Plaintiffs did not seek to recover a 
penalty, as defined in Department of Banking v. McMullen, 
134 Neb. 888, 278 N. W. 551, or as involved in Bangs v. 
Gray, 60 Neb. 457, 83 N. W. 680, and Sheets v. Prosser, su- 
pra. There is no provision for a penalty in the statute 
involved and we are not required to apply a strict construc- 
tion as claimed by defendant. 

The trend of all recent decisions is to hold that mechan- 
ic’s lien statutes are cumulative and remedial in nature re- 
quiring a liberal construction so as to effectuate their ob- 
jects and purposes and protect all claimants within their 
scope as well as to promote substantial justice. 40 C. J. 
51, 367. See, also, 36 Am. Jur. 149, sec. 234; Dysart, Fore- 
closures in Nebraska, sec. 147. 

The trial court awarded plaintiffs $250 damages and in 
the absence of a bill of exceptions the amount cannot be 
questioned, because the presumption is that it was support- 
ed by the evidence. Prokop v. Mlady, supra. 

Cases relied upon by defendant to establish that section 
52-112, Comp. St. 1929, is unconstitutional by reason of 
permitting an award of punitive or exemplary damages 
are not applicable here. The enactment is a cumulative 
statute, remedial in nature, which permits recovery of ac- 
tual damages in a civil action but limits the amount of such 
damages to one-half the amount of the claimed lien. The 
presumption is that the statute is constitutional. We find 
nothing in the act itself and no authority has been cited or 
found requiring us to hold otherwise. 

The law and the pleadings sustain the judgment of the 
trial court. We find no error in the record, and the judg- 
ment is affirmed. 

AFFIRMED. 
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1. Workmen’s Compensation. The right to tax attorney’s fees in 
compensation cases is purely statutory. 

Section 48-125, Comp. St. Supp. 1941, does not author- 
ize the supreme court to grant an attorney’s fee to the employee 
for services in the supreme court, where the employee has ap- 
pealed from the decision of the district court denying an award 
of compensation and the supreme court reverses the district 
court and holds that the employee is entitled to compensation un- 
der the workmen’s compensation act. 


APPEAL from the district court for Dakota county: SID- 
NEY T. FRUM, JUDGE. Motion for allowance of attorney’s 
fees denied. 


W. G, Ashford and Mark J. Ryan, for appellant. 


Walter R. Johnson, Attorney General, and Herbert T. 
White, contra. 


Heard before SIMMONS, C.J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

This is an application for an allowance of attorney’s fees 
in a workmen’s compensation case, plaintiff contending that 
he is entitled thereto under the provisions of section 48-125, 
Comp. St. Supp. 1941. Plaintiff secured an award before 
a single judge of the compensation court. The defendant 
appealed and in the district court plaintiff’s claim was dis- 
missed. Plaintiff appealed to this court with the result that 
we held that plaintiff was entitled to an award as made by 
the compensation court, and we entered an order reversing 
and remanding the cause with instructions to. enter judg- 
ment accordingly for the plaintiff. Rexroat v. State, 142 
Neb. 596, 7 N. W. (2d) 168. 

Section 48-125, Comp. St. Supp. 1941, dealing with the 
allowance of attorney’s fees in compensation cases is as fol- 
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lows: “Whenever the employer refuses payment, or when 
the employer neglects to pay compensation for thirty days 
after injury, and proceedings are held before the Compen- 
sation Court, a reasonable attorney’s fee shall be allowed 
the employee by the court. In the event the employer ap- 
peals to the district court from the award of the Compen- 
sation Court or any judge thereof and fails to obtain any 
reduction in the amount of such award, the district court 
may allow the employee a reasonable attorney’s fee to be 
taxed as costs against the employer and, the supreme court 
shall in like manner allow the employee a reasonable sum 
as attorney’s fees for the proceedings in that court.” . 

In Updike Grain Co. v. Swanson, 104 Neb. 661, 178 N. W. 
618, we held that the right to tax attorney’s fees in com- 
pensation cases is purely statutory. 

The power of this court to grant attorney’s fees in com- 
pensation cases for services rendered here is contained in 
the words “and, the supreme court shall in like manner al- 
low the employee a reasonable sum as attorney’s fees for 
the proceedings in that court.” 

We are of the opinion that the words “in like manner” 
limit the power granted and refer to the provision in the 
same sentence with reference to the granting of fees in the 
district court; and that this court shall allow fees in like 
manner as shall the district court, that is to say, in the 
event the employer appeals to this court from an award 
against him in the district court and fails to “obtain any 
reduction in the amount of such award” in this court, then 
a reasonable attorney’s fee shall be allowed here. No oth- 
er authority is granted to this court to allow fees for serv- 
ices here. Applying the act to the instant case we hold that 
where the employee appeals from the decision of the dis- 
trict court denying an award of compensation, and this 
court reverses the district court and holds that the employee 
is entitled to compensation under the act, the section above 
quoted does not authorize this court to allow the employee 
an attorney’s fee for services here. In the instant case the 
employer did not appeal to this court and accordingly the 
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employee (plaintiff) is not entitled to an award of attor- 
ney’s fees for services in this court. 
The motion is 
DENIED. 


LYDIA BRUENING, APPELLEE, V. ERWIN G. BRUENING, 


APPELLANT. 
9N. W. (2d) 399 


FILED APRIL 30, 1943. No. 31556. 


1. Appeal. The transcript in the instant case discloses an action 
pending for divorce from bed and board, for separate mainte- 
nance and support. 

2. Divorce. Section 42-323, Comp. St. 1929, provides that the court 
shall require sufficient security to be given by the husband for 
the payment of alimony, and sequestration and appointment of a 
receiver upon his failure or neglect to give such security, or to 
pay the alimony awarded. Any order respecting the appoint- 
ment of a receiver to take over defendant’s business and prop- 
erty, for the reasons as contemplated in the foregoing section of 
the statute, must be in strict compliance therewith. 


APPEAL from the district court for Douglas county: HER- 
BERT RHOADES, JUDGE. Appeal dismissed, 


Thomas E. Conley and George Evens, for appellant. 
Frank L, Frost and Frederick L. Wolff, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This case is here on the transcript. An examination of 
the record discloses that on May 27, 1941, the plaintiff filed 
a petition, charging defendant Erwin G. Bruening with ex- 
treme cruelty, and praying for a decree of separate main- 
tenance, child support, reasonable alimony, suit money and 
attorney’s fees. On August 26, 1941, defendant Bruening 
answered by filing a genera] denial. January 7, 1942, the 
court entered an order, in substance finding generally in fa- 


336 NEBRASKA REPORTS [VoL. 143 


Bruening v. Bruening 


vor of the plaintiff and against defendant Bruening; that: 
the plaintiff is entitled to a divorce; that out of the pro- 
ceeds of defendant Bruening’s business, an employee, named 
Growney, in charge by order and direction of the court, pay 
on the 6th day of each and every month $150 for the sup- 
port of the two minor children of plaintiff and defendant 
Bruening, placed in the custody of plaintiff, plaintiff to re- 
cover costs expended and attorney’s fees. The order also 
provided that the plaintiff live separate and apart from de- 
fendant Bruening until further order of the court. On 
July 7, 1942, defendant Bruening filed a motion to revoke, 
get aside and vacate the order, filed of record January 7, 
1942, in its entirety. On July 8, 1942, the plaintiff filed an 
application, praying for an order, setting aside the order 
of January 7, 1942, and terminating the payment of $75 a 
month to the husband out of the proceeds of his business. 
On July 18, 1942, an amended and substituted motion by 
defendant Bruening was filed, praying for an order vacat- 
ing, setting aside and revoking each and every order set 
out, save that part of the order of January 7, 1942, where- 
in the court allowed and granted temporary alimony and 
support money for the minor children until further order 
of the court, and allowances for attorney’s fees and costs; 
asked that the order restraining and enjoining such de- 
fendant be dissolved and that the trusteeship created and 
established by the court December 17, 1941, and reaffirmed 
in the order of January 7, 1942, be dissolved, and that the 
employee Growney file a complete and accurate report of 
his actions and doings as such trustee for the approval of 
the court. Later, the word “trustee” was eliminated by 
order of the court. On July 27, 1942, defendant Bruening 
filed an amended and substituted answer and cross-peti- 
tion; on August 18, 1942, defendant Bruening filed an 
amended cross-petition; on August 31, 1942, the plaintiff 
replied to defendant Bruening’s amended cross-petition ; 
and on September 23, 1942, by leave of court, the plaintiff 
filed an amended reply and answer to defendant’s amended 
cross-petition. 
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It appears from the transcript that a trial was started on 
September 22, 1942. Nothing further appears with ref- 
erence to this trial. The defendant Bruening’s amended 
cross-petition was dismissed at such defendant’s request. 
On September 23, 1942, the plaintiff filed an application for 
modification and termination of the order made January 7, 
1942, especially with reference to an allowance made to 
defendant Bruening of $75 a month out of his business, and 
requesting that such allowance be vacated. 

It is noted by the transcript that in motions filed by de- 
fendant Bruening he requested the court to vacate all pre- 
vious orders made. On July 21, 1942, the court entered an 
order that, on consideration of defendant Bruening’s con- 
tentions, it grants the same. This means that all former 
orders have been vacated and set aside, which included the 
order of January 7, 1942. The court also said in this or- 
der, by granting defendant’s contentions the court provides 
that defendant give sufficient security for the payment of 
$75 a month for child support and $75 a month for mainte- 
nance of plaintiff until further order of the court; so, all 
that remained were the payments set out in this order. 

The foregoing circumstances warrant the conclusion that 
the action is still pending, and no final order, determining 
the rights of the parties, has been entered upon which an 
appeal can be based. 

The principal question concerns the taking over of the 
business and property of defendant Bruening. In the peti- 
tion of May 27, 1941, the Nickel-Ette System and William 
F. Growney, one of its operators, and the Omaha National 
Bank were made parties defendant, for the purpose of pro- 
curing an order restraining such defendants from dispos- 
ing of or removing, transferring or encumbering any of 
the assets of defendant Bruening’s business. Pursuant 
thereto, a restraining order was granted, the bank account 
was tied up, and the employee Growney placed in charge of 
the business and later in absolute charge. He did not give 
a bond; he was not designated as a receiver, nor as a trus- 
tee. 
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On September 28, 1942, defendant Bruening filed a mo- 
tion to have the court fix the amount of the bond that such 
defendant was required to give in order to have his busi- 
ness restored to him, now in control of the employee Grow- 
ney by direction of the court. On October 8, 1942, the 
court entered an order that defendant give bond with stat- 
utory security, or in the sum of $10,000, and, upon giving 
due approval of bond with either of said conditions, pos- 
session and control of all property described in the order 
of the court be placed in the hands of defendant Bruening. 
On October 20, 1942, defendant Bruening gave notice of 
appeal. 

Section 42-323, Comp. St. 1929, provides in part: “In 
all cases where alimony or other allowance shall be decreed 
for the wife or for the children, the court may require suf- 
ficient security to be given by the husband for the payment 
thereof, according to the terms of the decree. And upon the 
neglect or refusal of the husband to give such security, or 
upon his failure to pay such alimony or allowance, his real 
or personal estate may be sold as upon execution for the pay- 
ment of any sums due upon such decree. And in default of 
security for payment of instalments in future to fall due, 
the court may also appoint a receiver to take charge of his 
real or personal estate, or both, and hold the same, and the 
rents, issues, interests and profits thereof for security for 
the payment of instalments in future falling due.” 

The foregoing section of the statute is clear, definite and 
unambiguous. It is a provision by statute for sequestra- 
tion of a defendant’s property and the appointment of a re- 
ceiver in a divorce action. Swansen v. Swansen, 12 Neb. 
210, 10 N. W. 713, noted the statutory authority for the 
appointment of a receiver in a divorce action. 

The case of Ford v. Ford, 101 Neb. 648, 164 N. W. 577, 
Annotation, 95 A. L. R. 908, held that, preliminary to mak- 
ing the order for the appointment of a receiver of the hus- 
band’s property in a divorce action, as provided by statute, 
there must be an order also provided for in said section, re- 
quiring the husband to give security for the payment of 
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alimony, according to the terms of the decree, and a fail- 
ure or refusal on his part to give such security. In the opin- 
ion it was said: “The order requiring security to be given 
and the one appointing a receiver are both somewhat ex- 
traordinary and drastic remedies. Such orders cannot be 
made except in strict compliance with the statute. Ny- 
gren v. Nygren, 42 Neb. 408. The order requiring securi- 
ty should be made only as it appears to the court that such 
order is necessary to make sure the payment of the alimony 
decreed. If such an order is made and not complied with, 
then the court, in appointing a receiver, should put into the 
hands of the receiver only so much of the husband’s prop- 
erty as appears necessary to be held to make sure the pay- 
ments due and to become due. 

“Under the statutes, a decree for the payment of alimony 
is in the nature of a general judgment.” 

We do not determine the wife’s rights as a judgment 
creditor, in case the husband is fraudulently. disposing of 
his property for the purpose of avoiding payment of the 
judgment, for the reason that the matter is not properly 
before this court under the record. It is patent that the 
law as here stated was not followed in the instant case. We 
deem it advisable to call attention to the foregoing provi- 
sion of the statute and the decisions of this court with ref- 
erence thereto, and their applicability to the instant case. 

As explained herein, the subject-matter of this action is, 
in its entirety, still in the district court, and the cause is 
remanded for trial, or any other disposition that may be 
legally made of the issues. 

JUDGMENT ACCORDINGLY. 
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EDWARD DONALD ZANSKI, APPELLEE, V. YELLOW CAB & 
BAGGAGE COMPANY, APPELLANT. 
9 N. W. (2d) 302 


FILED APRIL 30, 1943. No, 31582. 


1. Workmen’s Compensation. The burden of proof is upon the claim- 
ant in a compensation case to establish by a preponderance of the 
evidence that personal injury was sustained by the employee by 
an accident arising out of and in the course of his employment. 

A compensation award cannot be based on possibilities 

or probabilities, but must be based on sufficient evidence that the 

claimant incurred a disability arising out of and in the course of 
his employment. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed. 


Kennedy, Holland, DeLacy & Svoboda and Edwin Cassem, 
for appellant. 


Anson H, Bigelow, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This is a workmen’s compensation case. After hearing 
before one judge and a rehearing before the three judges 
of the compensation court, plaintiff’s case was dismissed, 
but he appealed to the district court and was granted an 
award. Defendant appeals to this court. 

After careful consideration of the record we are of the 
opinion that the findings of fact made by the trial court are 
not conclusively supported by the record, and the cause is 
considered de novo as provided by section 48-174, Comp. St. 
Supp. 1941. See, also, Kucera v. Village of Prague, 141 
Neb. 180, 3 N. W. (2d) 201. 

It is conceded that plaintiff is disabled by a disease called 
multiple sclerosis. The question for decision is whether the 
disease was of traumatic origin or was aggravated there- 
by resulting in disability attributable to the injury. 

It has long been the policy of this court to give a liberal 
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construction to the workmen’s compensation law so that its 
beneficent purposes may not be thwarted by technical re- 
finement of interpretation. Wilson v. Brown-McDonald 
Co., 184 Neb. 211, 278 N. W. 254. The rule is, however, 
that the burden of proof is upon the claimant in a compen- 
sation case to establish by a preponderance of the evidence 
that personal injury was sustained by the employee by an 
accident arising out of and in the course of his employment. 
A compensation award cannot be based on possibilities or 
probabilities, but must be based on sufficient evidence that 
the claimant incurred a disability arising out of and in the 
course of his employment. Kaffenberger v. Iverson, 142 
Neb. 257, 5 N. W. (2d) 687; Feeney v. City of Omaha, 140 
Neb. 497, 300 N. W. 571; McCall v. Hamilton County Farm- 
ers Telephone Ass’n, 185 Neb. 70, 280 N. W. 254. 

The evidence discloses that plaintiff, 32 years of age at 
the time of trial, was a taxicab driver in the employ of de- 
fendant from January 6, 1937, until June 18, 1938. On No- 
vember 18, 1937, his cab was involved in an accident, not of 
a serious nature, from which he came in contact with the 
arm rest on the driver’s side and received a contusion on 
the left hip with some discoloration, and muscular sprain 
with tenderness in the lower lumbar region. There was no 
bone involvement or injury to the head, spine or central 
nervous system. Upon examination a physician gave him 
three electro-therapy treatments in his office, and an oint- 
ment for external application at home. On November 30, 
1937, plaintiff returned to work and continued thereafter 
until June 18, 1938, when he quit defendant’s employment 
to work as a furrier during the summer season. On De- 
cember 27, 1938, he reentered defendant’s employment. At 
that time a physician examined him, and, no physical dis- 
ability appearing, gave approval to reemployment. He 
worked steadily thereafter until October 14, 1939, but 
claims that he had never fully recovered from the accident. 

During a period of from three to six months before the 
latter date plaintiff’s landlord, a street car conductor, a 
woman passenger, and others believed him intoxicated at 


342 NEBRASKA REPORTS ' [VOL. 143 


Zanski v. Yellow Cab & Baggage Co. 


times. His fellow employees jokingly accused him of it. 
Complaints were made to his employer, who, knowing that 
plaintiff was not a drinking man, twice talked to him about 
it. -The explanation of plaintiff, accepted by his employer, 
was that he sat in the cab so long that when he got out he 
was naturally a little unsteady, and “stumbled or some- 
thing.” The disease had typically manifested an ataxic or 
unsteady gait, noticed by others even before plaintiff or his 
wife became aware of it. His wife noticed it early in the 
summer of 1939 and it gradually increased. Plaintiff knew 
there was something wrong with his manner of walking at 
least six months before October 14, 1939. 

On that date plaintiff had another accident, inconsequen- 
tial in nature, causing the cab to sway back and forth, from 
which he suffered no physical injuries. He drove on, de- 
livered a passenger, and returned to defendant’s garage 
where he filled out an accident report. He was not permit- 
ted to return to work until he had been examined by phy- 
sicians. At this examination by company physicians, an 
orthopedist and neurological specialists, plaintiff neither 
claimed nor evidenced any injury resulting from this acci- 
dent. X-rays taken at that time and later were negative. 
It was then definitely discovered for the first time that 
plaintiff had multiple sclerosis in an advanced stage. Nat- 
urally he was not permitted to return to work. On October 
11, 1940, thereafter he filed this claim for compensation. 

Physicians and specialists in the psychiatric and neuro- 
logical fields testified at the trial. Abstracts from articles 
by recognized authorities upon the subject appear in the 
record. The evidence is that multiple sclerosis is a chron- 
ic, progressive, incurable disease of the central nervous sys- 
tem, primarily affecting the youthful between 20 and 40 
years of age. Its etiology is not definitely known and re- 
mains exclusively in the field of speculation. The disease 
is typically characterized by irregular remissions and ex- 
acerbations which are unpredictable and unexplainable as 
to time or cause. There may be a rapid, widespread, acute 
flaring up of symptoms, or it may be slow. No two cases 
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are alike. It manifests itself by impairment of coordina- 
tion, clumsiness, ataxic gait, obstipation, uncertain mem- 
ory, and intention of speech leading eventually to ultimate 
total ‘disability. 

A typical symptom, often antedating the onset of the dis- 
ease several years, is an eye inflammation, retro-bulbar neu- 
ritis, with severe headache and sequential degeneration of 
the optic nerve, for which the evidence discloses the plain- 
tiff was treated as early as 1930. The efficiency of his left 
eye had then suffered great impairment. He has since re- 
‘ quired frequent change of glasses and upon examination 
there is manifest a gradual degeneration of the optic nerve. 

The only medical witness testifying in plaintiff’s behalf, 
a specialist in mental and nervous diseases, does not assert 
that the accidents caused the disease, but says that they 
caused an aggravation of plaintiff’s latent predisposition 
toward the disease, resulting in disability, not because of 
physical injury but because of emotional shock or reaction 
resulting from discouragement, insecurity, hopelessness, in- 
capacity, and fear that he would be unable to work and sup- 
port his family, after the first accident, which overwhelmed 
him after the second. These latter conclusions were based 
upon his examination of plaintiff and the history given by 
plaintiff. However, this history did not include important 
facts appearing in the evidence, unfavorable to these con- 
clusions, which, if existent, the witness admits would af- 
fect his judgment. 

Four other physicians, as eminently identified in the same 
fields, testify that there is no scientific proof of any rela- 
tion between trauma and multiple sclerosis, either casual 
or otherwise, in cases similar to the one at bar. They ad- 
mit there is some authority that it may have relativity in 
case of serious, deep injury to the physical structure of the 
back or head involving the brain, spinal cord or central ner- 
vous system, seat of the pathology. However, they allege 
these authorities to be dictum, controversial, and uncer- 
tain, all such reasoning being based on possibilities and 
probabilities, entirely without proof, it being more logical 
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to conclude, as many recognized authorities do, that the dis- 
ease of multiple sclerosis is responsible for accident rather 
than accident for the disease, 

We believe the evidence clearly establishes that trauma 
such as plaintiff received did not cause his multiple sclero- 
sis, and since the evidence of traumatic aggravation of the 
disease is purely speculative and conjectural, based on pos- 
sibilities and probabilities, we hold that claimant has no 
cause of action against the defendant. 

REVERSED AND DISMISSED. 


WILLIAM V. R. DAFOE, BY HIS FATHER AND NEXT FRIEND, 
ALBERT N, DAFOE, APPELLEE, V. LEONARD RAYMOND 


GRANTSKI ET AL., APPELLANTS. 
9 N. W. (2d) 488 


FILED May 7, 1948. No. 31546. 


1. Trial. Hearsay evidence tending to prove a material fact, ad- 
mitted without objection, may sustain a finding of the existence 
of that fact based solely thereon. 

2. Automobiles. Where, in driving an automobile, the deviation by 
a servant from the direct route to a destination is slight and not 
unusual the court may, as a matter of law, determine that the 
servant was still executing his master’s business; where the de- 
viation is very marked and unusual, the court may determine, as 
a matter of law, that the servant was not on the master’s busi- 
ness; cases falling between these extremes will be regarded as 
involving a question of fact, to be left to the jury. 

3. Master and Servant. For all acts done by a servant in obedience 
to the express orders or directions of the master, or in the execu- 
tion of the master’s business, within the scope of his employment, 
and for acts in any sense warranted by the express or implied 
authority conferred upon him, considering the nature of the serv- 
ices required, the instructions given, and the circumstances under 
which the act is done, the master is responsible; for acts which 
are not within these conditions the servant alone is responsible. 

4. Damages. Under the facts recited in the opinion it is not error 
to permit a jury to include something as damages for loss of fu- 
ture earnings. : 
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. Under the facts recited in the opinion, it is held that the 
verdict is not, as a matter of law, excessive. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Chambers, Holland & Locke, for appellants, 
Perry, Van Pelt & Marti and Dafoe & Dafoe, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. . 


SIMMONS, C. J. 

Plaintiff, as father and next friend, sued to recover dam- 
ages for injuries caused to his son when he was struck by 
an automobile driven by the defendant Grantski. Grantski 
was an employee of the defendant Night and Day Garage, 
a copartnership, composed of the defendants Shurtleff and 
O’Shea-Rogers Motor Company. The latter company was 
in turn a copartnership composed of the defendants O’Shea 
and Rogers. It was alleged that Grantski was acting with- 
in the scope of his employment and authority when the ac- - 
cident occurred. Defendants answered jointly. Trial was 
had. At the close of the trial the court sustained a motion 
to dismiss as to the defendant O’Shea-Rogers Motor Com- 
pany, and overruled like motions as to the defendants Night 
and Day Garage and Grantski. Plaintiff recovered a judg- 
ment for $11,000. Defendants Grantski and Night and Day 
Garage appeal and assign as errors the refusal of the trial 
court to direct a verdict as to the Night and Day Garage; 
the giving of three instructions; and that the verdict is ex- 
cessive and the result of passion and prejudice. We affirm 
the judgment of the trial] court. 

The evidence will be stated in two sections, that which 
relates to the liability of the defendant Night and Day Ga- 
rage and that which relates to the injuries to plaintiff’s son. 

.The Night and Day Garage operates a commercial and 
storage garage in the center of the block on the south side 
of M street between Thirteenth and Fourteenth streets in 
the city of Lincoln. The O’Shea-Rogers Motor Company 
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operates a garage in a separate establishment at Fourteenth 
and M streets. 

The Night and Day Garage operates an around the clock 
business, and on the night in question had among its em- 
ployees on duty one Schmidt, its foreman, and the defend- 
ant Grantski. The O’Shea-Rogers Motor Company does not 
operate at night and telephone calls for it are, through sec- 
retarial service, transferred to and received by Night and 
Day Garage. The wrecker car of O’Shea-Rogers is at night 
placed in the Night and Day Garage so that it may be sent 
out on call from there. Also repair business is, by this sec- 
retarial service, directed to or delivered to O’Shea-Rogers. 
On the night involved one McMeen, an employee of O’Shea- 
Rogers, had: reported for duty at the Night and Day Ga- 
rage, and, no calls for wrecker service coming in, he had 
gone to a show and returned to the Night and Day Garage 
about 10 p. m. McMeen was there when about 10:30 p. m., 
a call came for the delivering by Night and Day Garage of 
a Coryell automobile, then in the garage, to Thirty-third 
and South streets in Lincoln. Schmidt told Grantski to 
get the car and he did, bringing it to the main floor of 
the garage. McMeen was preparing to go home and that 

‘Schmidt knew. Schmidt testified that he told Grantski 
to take the car to Thirty-third and South streets, a loca- 
tion south and east of the garage, Grantski testified that 
Schmidt gave him a slip of paper on which he was told his 
destination was written; that he did not look at it, but fold- 
ed it and held it in his mouth as he left the garage; that he 
had not looked at it before the accident, did not know when 
he left the garage where he was to take the car, and did 
not at the time of the trial know what was written on the 
paper or where he was supposed to take the car. McMeen 
got in the car and left with Grantski. Schmidt knew that 
McMeen was going to “ride along with him (Grantski) 
home,” but Schmidt testified that he did not know where 
McMeen lived. McMeen lived at 843 North Twenty-second 
street, a place north and east of the Night and Day Garage. 
Defendants’ evidence is that McMeen gave Grantski direc- 
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tions after he got in the car. With Grantski driving the 
car, the two men left the garage, went east to Fourteenth 
and M streets, and there turned and proceeded north on 
Fourteenth street, in a course toward McMeen’s home. 
The accident happened at Fourteenth and § streets, six 
blocks north of the Night and Day Garage. 

On the following day Grantski gave a written signed 
statement to plaintiff and his attorney describing how the 
accident happened. In that statement, near the beginning, 
he said: “I work for the Day and Night Garage and on 
Sunday evening Vern Schmidt in charge of the Day and 
Night Garage told me to take a Coryell car and go out 
north on 14th St. and pick up one of the boys who also 
works for the Day and Night Garage and bring him to 
work. After that I was to take Coryell’s car out to their 
representative Rolling who had called asking it be deliv- . 
ered to him.”” Grantski, called as a witness for the defend- 
ants, was asked on cross-examination about the statement, 
identified his signature to it, stated that he had read it over 
before signing it, identified his initials appearing where 
corrections had been made, and the plaintiff then offered 
certain parts of it in evidence. Defendants’ attorney then 
examined as to foundation and announced: “We have no 
objection to you reading the entire statement.” Plaintiff's 
attorney then examined the witness further and read one 
sentence from the statement. Defendants’ attorney then 
said: “I have no objection to reading the whole state- 
ment.” Plaintiff’s attorney then read another sentence and 
said: ‘We will just offer the entire statement, exhibit No. 
9, and you have no objection?” Defendants’ attorney an- 
swered: ‘No, that is fair to the witness.” The exhibit 
was then received in evidence and read to the jury. De- 
fendants’ attorney apparently had not examined the exhibit 
and did not know it contained the statement above quoted. 
He then, for all defendants except Grantski, objected to 
the introduction in evidence of that portion above quoted 
as not binding upon the other defendants. The trial court 
overruled the objection. 
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Grantski then, on the witness-stand, denied that he had 
made the statement above quoted, said that he had no such 
instructions and Schmidt testified that he had given no 
such instructions. 

The first assignment of error is that the trial court erred 
in refusing to direct a verdict for the Night and Day Ga- 
rage. This is based on the proposition that there was no 
evidence that Grantski was acting in the course of his em- 
ployment at the time of the accident; that the statement 
of Grantski above referred to in exhibit No. 9 is not bind- 
ing upon the Night and Day Garage, the employer; that 
declarations by the employee as to the existence or extent 
of his authority are not admissible against the principal 
to prove either the existence or extent of the agency; that 
the statement was admissible only against Grantski and 
cannot be considered as substantive evidence against the 
employer. 

That Grantski was an employee of the Night and Day 
Garage is not disputed. The part of the statement here 
quoted was not offered for the purposes of impeachment, 
and had not been referred to in the examination prior to 
the repeated statements of defendants’ counsel that they 
had no objection to the entire statement being read to the 
jury. The evidence was before the jury in effect by stip- 
ulation of all defendants, and without objection, when de- 
fendants (except Grantski) objected to its introduction. 

The reason for the rule that such statements are not ad- 
missible to prove the existence or the extent of an agency 
is that they violate the hearsay rule. 2 Am. Jur. 352, sec. 
445; 4 Wigmore, Evidence (3d ed.) sec. 1078. 

Under a somewhat similar circumstance, where state- 
ments that were hearsay were admitted without objection 
we held: “Hearsay evidence tending to prove a material 
fact, if admitted without objection, may sustain a finding 
of the existence of that fact.” And, “ ‘Hearsay testimony 
admitted without objection may sustain a finding based 
solely thereon.’ Sheibley v. Nelson, 84 Neb. 393.” Maul 
v. Ilowa-Nebraska Light & Power Co., 187 Neb. 128, 288 
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N. W. 582. See, also, Combs v. Owens Motor Co., 121 Neb. 
5, 235 N. W. 682. It necessarily follows that defendant 
Night and Day Garage was not entitled to a dismissal for 
the reasons advanced. 

Defendants next assign as error the giving of certain 
parts of instruction No. 9, which is as follows: “You are 
instructed that an employer is not responsible for the neg- 
ligence of an employee unless the employee was, at the 
time, performing some duty within the course and scope 
of his employment. Therefore, in this case, you are in- 
structed that before the plaintiff could recover against 
Grantski’s employer, Nite & Day Garage, and members of 
that partnership, you must find from a preponderance of 
the evidence that, at the time of the collision, Grantski was 
performing some duty for his employer in the course and 
scope of his employment. The evidence is undisputed that 
the night foreman of the Nite & Day Garage had directed 
Grantski to deliver a Coryell car to such owner. You are 
instructed that Grantski’s employer would be liable for 
damages resulting from Grantski’s negligence only while he 
was in the performance of his duties in that regard or fol- 
lowing directions given by his employers or foreman. The 
employer is not relieved of responsibility for such employ- 
ee’s negligence committed while such employee is making 
a Slight deviation or departure from strict compliance with 
his master’s business. However, the employer or master 
would not be responsible for the negligent act of the em- 
ployee if the employee makes such a substantial deviation . 
or departure from his employer’s business as to amount, for 
the time being, to an abandonment of such duty.” 

The first criticism goes to that part of the fourth sen- 
tence of the instruction “or following directions given by 
his employers or foreman’ for the assigned reason that it 
was too broad and should have been, but was not, limited 
by “on the employer’s business.” We see no merit to this 
contention. It is clear, from those parts of the instruction 
that defendants say are correct, that the jury were told be- 
fore the plaintiff could recover they must find that “at the 
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time of the collision, Grantski was performing some duty 
for his employer.” 

The next criticism of instruction No. 9 goes to the sen- 
tence: “The employer is not relieved of responsibility for 
such employee’s negligence committed while such employee 
is making a slight deviation or departure from strict com- 
pliance with his master’s business.” 

There can be no question but that Grantski left the gar- 
age in the Coryell car on a mission for his employer. The 
evidence would sustain any one of three findings. First 
that Grantski was instructed to go ‘“‘north on 14th St. and 
pick up one of the boys” who worked for the Night and 
Day Garage, “bring him to work” and then deliver the car. 
The testimony of Grantski that at the time he left the gar- 
age and at the time of the accident he did not know where 
he was to deliver the car supports such a conclusion. Sec- 
ond, that Grantski was to take the car to Thirty-third and 
South streets, but in doing so was in the meantime, and on 
the same trip, to take McMeen home. Although McMeen 
was not an employee of the Night and Day Garage, he was 
an employee of O’Shea-Rogers and on duty at and going 
home from the garage. That Schmidt, the foreman, knew, 
and at least impliedly consented that he be taken home by 
Grantski on the trip to deliver the car. In view of the 
weather conditions (set out later herein), and the close 
business relationship between Night and Day Garage and 
O’Shea-Rogers, and the employee relationship where Mc- 
Meen, as an employee of O’Shea-Rogers, received his in- 
structions as to wrecker service from Schmidt, an employee 
of Night and Day Garage, a conclusion that such an ar- 
rangement existed was not unreasonable. In either of these 
two situations it is clear that the route taken by Grantski 
was not out of bounds. Third, there is the testimony of 
Schmidt, denied by Grantski, that he orally told Grantski 
to take the car to Thirty-third and South, with no evidence 
as to any instructions as to the route to be followed, and 
no indication as to where or how he was to get rid of Mc- 
Meen., 
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Under these circumstances the most that may be said is 
that the evidence showed that the master’s business re- 
quired the delivery of the car ultimately to the Coryells at 
Thirty-third and South, and that that was the primary bus- 
iness of the trip. 

This court has adopted the rule that where, in driving. 
an automobile, the deviation by a servant from the direct 
‘route to a destination is slight and not unusual the court 
may, as a matter of law, determine that the servant was 
still executing his master’s business; where the deviation 
is very marked and unusual, the court may determine, as 
a matter of law, that the servant was not on the master’s 
business; cases falling between these extremes will be re- 
garded as involving a question of fact to be left to the jury. 
Ryne v. Liebers Farm Equipment Co., 107 Neb. 454, 186 
N. W. 358; Dirks v. Ensign Omnibus & Transfer Co., 107 
Neb. 556, 186 N. W. 525; Galpin v. Fisher, 109 Neb: 700, 
192 N. W. 205. 

“The general rule of law applicable to this class of cases 
is accurately and concisely stated in Stone v. Hills, 45 Conn. 
44, 29 Am. Rep. 635, and is as follows: 

“ ‘For all acts done by a servant in obedience to the ex- 
press orders or directions of the master, or in the execu- 
tion of the master’s business, within the scope of his em- 
ployment, and for acts in any sense warranted by the ex- 
press or implied authority conferred upon him, consider- 
ing the nature of the services required, the instructions 
given, and the circumstances under which the act is done, 
the master is responsible; for acts which are not within 
these conditions the servant alone is responsible.’ 

“Whether the act was done in the execution of the mas- 
ter’s business, within the scope of his employment, is a 
question of fact. The rule cannot aid in the determination 
of the fact. Each case must be determined with a view to 
the surrounding facts and circumstances, the character 
of the employment and the nature of the wrongful act. 
Whether the act was or was not such as to be within the 
scope of his employment is, ordinarily, one of fact for the 
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determination of the jury. 18 R. C. L. 795, sec, 254.” La 
Fleur v. Poesch, 126 Neb. 263, 275, 252 N. W. 902. See, also, 
22 A. L. R. 1404; 45 A. L. R. 482; 68 A. L. R. 1055; 80 
A. L. R. 727; 122 A. L. R. 863. 

Under the circumstances of this case, a jury question 
was presented and the instruction was not erroneous. 

The defendants next assign as error the giving of in- 
struction No. 10, which is as follows: ‘You are instructed 
that a servant or employee may on the same trip combine 
both his own and his master’s or employer’s business, and 
if one of the intended results is to further the master’s or 
employer’s business the master or employer is liable.” 

Defendants do not contend that the instruction contains 
an erroneous statement of the law, and admit that it is 
taken from Vanderlippe v. Midwest Studios, 1837 Neb. 289, 
289 N. W. 341. The contention is that it is a statement of 
the combined trip rule and it conflicts with instruction No. 
9 which was on the deviation rule, that the two cannot be 
consistenly given in the same case, and that there is no evi- 
dence calling for the instruction. The trial court was not 
required to instruct only on the theory most favorable to 
defendants. Defendants’ evidence, as has been pointed 
out, would have sustained a finding that Grantski was going 
on a mission for his employer and also on a mission to take 
McMeen home (which defendants contend was a personal 
mission), and that the same trip was to accomplish both 
purposes. That there may be, in such a trip, a slight de- 
parture from the route whereon the master’s service is to 
be performed, without affecting the application of the rule 
is recognized in Luke v. St. Paul Mercury Indemnity Co., 
140 Neb. 557, 300 N. W. 577. 

The giving of instruction No. 10 was not error. 

Defendants complain of that part of instruction No. 12 
which permitted the jury to allow “fair and reasonable 
damages resulting from any loss of earnings, if any, in the 
future from any permanent impairment, if any, as proved 
and shown by the evidence.” 

The evidence is that before the injury plaintiff’s son was 
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20 years of age, unmarried, successfully pursuing his stud- 
ies as a pre-law student at the University of Nebraska, was 
a leader in school activities, had taken and passed exami- 
nations for the Army Air service; was in the full possession 
of his physical and mental powers, was in part working 
his way through school, and had done work as a common 
laborer and for three months had earned $100 a month as 
a chainman on a surveying crew for the state. From the 
very nature of the case whether or not one would earn any- 
thing in the future cannot be definitely determined. How- 
ever, it must be assumed that a young man under these cir- 
cumstances could have and would have earned something. 
It may not be assumed that a 20-year-old boy, ambitious to 
be a lawyer, will achieve that end and never be called upon 
to earn a livelihood by physical labor. Permitting the jury 
to include something for loss of future earnings was proper. 

Finally defendants contend that the award of $11,000 
damages was grossly excessive and requires a reversal. In 
addition to the facts just recited about the injured boy, this 
requires a statement of the facts surrounding the accident 
and the extent of the injury. 

The accident occurred on the night of January 4, 1942. 
There was a heavy snow on the ground. The streets were 
“icy.” The temperature was below zero. The car driven 
by Grantski swerved in its course so that the left rear 
bumper caught the injured boy in the lower right leg, en- 
tered the leg, making a ragged wound some 12 or 14 inch- 
es in length, apparently hooked around the large muscle 
known as the tibialis anticus, pulled it out and apart, threw 
the boy to the pavement fracturing his right shoulder, 
bruising his chest and causing other bruises and wounds. 
He lay for a few moments on the pavement bleeding pro- 
fusely, then was placed in a taxicab. First aid was admin- 
‘istered, and he was then put in an ambulance and taken to 
a hospital where an operation was performed. Pneumonia 
followed. He was dangerously ill for several days. He 
suffered intensive pain for some time. He required the 
regular attendance of a surgeon, a physician, and trained 
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nurses. He was in the hospital until the 17th of February. 
The value of the services rendered is shown to have been 
$1,201.20, and by assignment is recoverable in this action. 

During his period of hospitalization an infection devel- 
oped in the back of his leg requiring an operation and 
draining. Some permanent injury appears there. The tib- 
jalis anticus muscle was so injured that it could not be con- 
nected and its two sections are four inches apart. This 
muscle is the one that is used to elevate the foot. Plain- 
tiff cannot lift his foot above the right angle position, can- 
not walk on his heel and is required to take exercises con- 
stantly to strengthen the remaining muscles and prevent 
the foot drawing downward and out of position. He is un- 
able to enter the air service as a flyer. His physicians fix 
the extent of the loss of his leg at 50 per cent. for ordinary 
civilian function and 100 per cent. for army function, state 
that it will not get better, and may get worse. The possi- 
bility of a tendon transplant operation to replace the lost 
muscle was discussed but not recommended by his physi- 
cians unless he persisted in his ambition to enter the air 
corps. The operation is one difficult to perform, is per- 
formed only by a few surgeons largely in the east, would 
probably cost from $900 to $1,400 and require three to four 
weeks’ hospitalization and the chances of success only 50 
per cent. good. At the time of the trial, six months after 
the accident, his shoulder had healed and caused him no 
pain. His leg was still draining and some swelling exist- 
ed, but it was stated it would fully heal in probably two 
months. He walks without pain. 

Defendants, citing cases, vigorously assert that the judg- 
ment is so excessive that a reversal is required. Plaintiff, 
citing cases, and with equal vigor asserts that the judg- 
ment is not excessive and should be affirmed. 

We were presented with a somewhat similar situation in 
Hickey v. Omaha & C. B. Street Ry. Co., 140 Neb. 665, 1 N. 
W. (2d) 304. What we said there is applicable here. We 
said: “The statute provides that a new trial shall be grant- 
ed for excessive damages appearing to have been given un- 
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der the influence of passion or prejudice. Comp. St. 1929, 
sec, 20-1142. ‘Passion and prejudice will not be presumed 
to have influenced the minds of the jurors.’ 4 C. J. 774. 
Passion and prejudice must appear to have influenced the 
verdict of the jury. The verdict in this case does not ap- 
pear to have been so influenced.” 

Commenting upon a similar argument of counsel we said: 

“If we were to follow these two arguments to their logical 
conclusion, it would result in the court classifying injuries, 
establishing a pattern for juries, and fixing a ceiling above 
which and a floor below which verdicts should not go. This 
we obviously have no right to do. In cases where the error 
cannot be demonstrated, should we order the increase of a 
verdict which we believe to be too small? To do so would 
be just as reasonable as to order a remittitur in a case 
where we think the verdict is excessive. 

“The difficulty encountered in following either of these 
arguments is that, in these actions, no two cases are the 
same in their results to the party injured and no two ju- 
ries are the same. It cannot be denied that the determina- 
tion of the amount to be recovered by the injured party is 
primarily a jury question.” 

The damages suffered by plaintiff’s son were all before 
the jury for their consideration. In the Hickey case, su- 
pra, we said: “It is for the jury to say under proper in- 
structions as to the law what the compensation shall be. 
That, the jury have done in this case, and we cannot with 
assurance say that their conclusion is wrong. The rule is: 
‘A verdict awarding damages for personal injuries will not 
be disturbed as being excessive, unless this court can say 
as a matter of law that the amount thereof is excessive.’ 
Banta v. McChesney, 127 Neb. 764, 257 N. W. 68.” 

The judgment of the district court is affirmed. 

AFFIRMED. 
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Negligence. “An owner is liable to invitee, for injuries occa- 
sioned by unsafe condition of premises, if known to him and not 
to invitee, and which was negligently suffered to exist without 
timely notice. In action by invitee, for injuries sustained by 
falling through open elevator shaft maintained in defendants’ 
building, contributory negligence of invitee held for jury.” Chi- 
chas v. Foley Bros. Grocery Co., 236 Pac. 361 (73 Mont: 575). 
The visit of an invitee is, or may be, of financial ben- 
efit to the owner, and such a visitor is entitled to expect that the 
owner will take reasonable care to discover the actual condition 
of the premises, and either make them safe or warn him of dan- 
gerous conditions, so that he will have opportunity to decide in- 
telligently whether or not to accept the invitation. 

The possessor of property is subject to liability while 
the invitee is upon that part of the premises where the owner 
gives the other reason to believe that his presence is permitted 
or desired because of its connection with the business. In deter- 
mining this area, the nature of the business to be transacted is of 
great importance. 

The customer is a business visitor thereon, unless the 
possessor exercises reasonable care to apprise him that the area 
of invitation is more narrowly restricted. 

If the owner should realize that either one of two doors 
might be taken by his business visitor to be the door to the busi- 
ness area, the visitor is entitled to the protection of a business 
visitor, even though he enters the wrong door, if he did what any 
reasonable man would have done under the circumstances. 


APPEAL from the district court for Douglas county: WIL- 
LIAM A. DAY, JUDGE. Opinion on motion for rehearing of 
case reported in 142 Neb. 570. Former judgment of re- 
versal vacated and judgment of district court affirmed. 
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PAINE, J. , 

This is an action for personal injuries resulting from 
falling into an open elevator shaft in the back of a store. 
The jury returned a verdict of $5,583.77, for which amount 
judgment was entered. The defendant appealed. This case 
was first argued to this court on October 7, 1942, and the 
opinion then adopted reversed and dismissed the action, 
and is found in 142 Neb. 570, 7 N. W. (2d) 74. 

Plaintiff had been employed for about four years at 
“Harkert’s,” a restaurant located at 1619 Farnam street, 
Omaha. The defendant, Central Market, Inc., conducts a 
large grocery store, in which there is a meat department, 
which sells at wholesale and retail, and salesmen solicit 
from hotels and restaurants for the wholesale meat depart- 
ment. The Central Market is located directly across the 
alley from the Harkert establishment. All the retail bus- 
iness of the Central Market was closed on Sunday, but it 
was a custom for favored restaurants and hotels, including 
Harkert’s, to buy meat at wholesale on Sunday whenever 
an emergency arose. Such special customers would usually 
send some employee for the meat they needed, who would 
go to an entrance on the alley and pound on the door until 
some one inside answered the alarm and gave them the 
meat, and the charge ticket would be made as of Monday. 

At 10:15 on Sunday forenoon, October 27, 1940, the man- 
ager of Harkert’s sent the plaintiff across the alley to get 
meat at wholesale. He had often been sent for meat dur- 
ing the week, but this was the first time that he had been 
sent for meat on Sunday. He rattled the alley door near- 
est the street, and failed to attract the attention of any 
one on the inside. F. L. Hogan was engaged in the truck- 
ing business, operating his own truck with a helper, and 
regularly gathered up rubbish and trash, with the help of 
its employees, from the Central Market. Hogan was stand- 
ing down the alley at another door into the Central Mar- 
ket, where he was breaking up boxes and bundling them up 
to be taken away. The plaintiff was dressed in white, with 
the word “Harkert’s” on his uniform, and Hogan called to 
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him to come down there and go inside where he was and 
call the elevator man. The plaintiff thereupon went to this 
second alley door and entered to go to the elevator shaft 
and call the elevator man. The place was very dimly light- 
ed, and looking straight ahead he saw a slat gate in front 
of him, which he supposed closed the elevator shaft, and 
walked towards it to call up to the elevator man, who was 
on the second floor, but instead the slat gate on the side 
towards the plaintiff had not worked properly and had 
stuck and not fallen down as the elevator went up, and the 
plaintiff walked directly into the unlighted elevator shaft, 
which he could not see, and fell 15 feet to the bottom of 
the pit, causing fractures of several vertebrae and other 
serious injuries. The light was just bright enough so he 
could see the slats of the gate on the other side, but the 
floor was dark, and because the gate had failed to.come 
down by gravity on his side, as it should have done, he 
walked right into the pit. 

Plaintiff claims that his injury was caused by reason of 
the carelessness and negligence of the defendant in the fol- 
lowing particulars: (a) Failing to keep its premises in 
the vicinity of the elevator properly and sufficiently light- 
ed; (b) failing to place the safety gate across the open ele- 
vator shaft and pit when the elevator was not at the floor 
level; (c) moving the elevator from the floor level to the 
floor above and failing to lower the safety gate to prevent 
persons from walking into the open elevator pit; (d) fail- 
ing to warn or caution plaintiff and other persons right- 
fully on the premises that the elevator pit and shaft were 
open and unprotected; (e) maintaining a trap and pitfall 
‘without properly lighting and guarding it to prevent per- 
sons from falling into it. 

In its amended answer the defendant specifically denies 
the allegations in plaintiffs petition that plaintiff entered 
the place of business of defendant through the rear door 
which was one of the regular and customary places of en- 
tering defendant’s place of business; denies that the plain- 
tiff was an invitee on the defendant’s premises, and in this 
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connection alleges “that said entrance, through which the 
plaintiff entered the defendant’s store on this occasion, was 
not a regular and customary entrance used either by its 
customers or by the public; that said entrance opened onto 
a loading platform and into an elevator room used solely 
and exclusively by this defendant in conducting his busi- 
ness, no part of which was conducted in furthering the sale 
of its merchandise either at wholesale or at retail; and that 
said platform, and elevator room, was constructed on the 
premises separate and apart from that portion of the prem- 
ises used by this defendant for transacting business with 
its customers or the public.” 

Defendant further charges in his amended answer that 
the plaintiff, at the time of this accident, was a trespasser 
on the premises, and that the accident and the injuries, if 
any, were due solely and entirely to the carelessness and 
negligence of this plaintiff, 

For assignments of error the defendant first submits that 
the court erred in overruling this defendant’s motion to 
dismiss this action or to instruct the jury to return a ver- 
dict in favor of this defendant, made at the close of the 
plaintiff's case and again when all parties had rested. 

From an examination of the conflicting evidence in this 
case, we conclude that the trial court was right in overrul- 
ing these motions for an instructed verdict. 

The next assignments of error relate to the giving of 
four of the instructions to the jury. An examination of 
these instructions shows that No. 3 sets out the substance 
of the answer filed by the defendant, and nothing is point- 
ed out in the brief to call our attention to any important 
allegation which was omitted by the court. We find no er- 
ror therein. 

The giving of instructions No. 9, on amount of recovery, 
if any, and No. 10, on mortality tables, is set out as error, 
but as they are not argued in the brief, and as no error ap- 
pears, or is pointed out, we hold that these two instructions 
were properly given. 

Now, the particular instruction which is argued at length 
by the defendant is No. 5, reading as follows: 
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“You are instructed that the following definitions are 
to be used by you in determining the status of the plaintiff 
in his relationship to the defendant Central Market, Inc.: 

“The word ‘trespasser’ is legally defined as a person who 
enters or remains upon premises in possession of another 
without a privilege to do so created by the possessor’s con- 
sent, either express or implied. 

“An invitee is a person who enters or remains upon the 
premises in the possession of another after having been ex- 
pressly or impliedly invited to do so, such as a person who 
enters a premises in the possession of another for the pur- 
pose of transacting some business with the possessor of the 
premises. 

“You are further instructed that it is the duty of a per- 
son in possession of premises, in respect to an invitee or 
business customer, to keep his premises in a reasonably 
safe condition for the purpose for which they are intended 
to be used. 

“You are further instructed that a person in possession 
of premises owes no duty whatever to a trespasser who is 
on his premises without his knowledge or consent, either 
express or implied, in respect to keeping his premises in a 
safe condition.” 

It is insisted in the defendant’s brief that this instruc- 
tion did not cover a licensee, and that this omission is re- 
versible error. 

This court has clearly defined the three terms as fol- 
lows: “The law places those who come upon the premises 
of another in three classes: Invitees are those who are ex- 
pressly or impliedly invited, as a customer to a store; li- 
censees are persons whose presence is not invited, but tol- 
erated; trespassers are persons who are neither suffered 
nor invited to enter. The duty of the owner toward an in- 
vitee is to exercise reasonable care to keep the premises in 
a safe condition, but licensees take the premises as they find 
them, the only duty of the occupier being to give notice of 
traps or concealed.dangers. Toward trespassers the occu- 
pier need only refrain from wilful or wanton injury as 
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modified by the ‘attractive nuisance’ line of cases. See 20 
R. C. L. 69, sec. 60.” Haley v. Deer, .135 Neb. 459, 282 N. 
W. 389. 

The defendant, in support of his contention that the giv- 
ing of instruction No. 5 was prejudicial, cites: ‘Where 
one, at his own request, and solely for his personal pleas- 
ure, convenience, or benefit, enters upon the private por- 
tion of the business premises of another, with his consent, 
but without an invitation, he is a bare licensee in such por- 
tion of the premises not open to the public, and the occupier 
of the premises owes no duty to him, save to refrain from 
inflicting injury upon him.” Collins v. Sprague’s Benson 
Pharmacy, 124 Neb. 210, 245 N. W. 602. 

Also cited is Wright v. Salvation Army, 125 Neb. 216, 
249 N. W. 549: “The liability of the owner of the premises 
to an invitee who enters thereon is only coextensive with the 
invitation, and when the limits of the invitation are exceed- 
ed the invitation ceases, and the duty of the owner is only 
that of abstaining from acts wilfully injurious.’ In this 
case there were warning signs, marked “Danger” and “El- 
evator,” while in the case at bar there were no such signs. 

Now, we will examine several cases closely in point. In 
a Minnesota case a farmer was injured by an automobile 
being repaired and out of control, while he was passing 
through the rear portion of a village automobile repair and 
farm implement shop in order to transact business in the 
front, and it was held that the fact that he reached the 
place where he was injured by passing through a rubbish- 
strewn alley and the rear entrance of the building did not 
constitute him a bare licensee, so as to preclude him from 
invoking the rights of one upon premises by invitation, 
and a verdict in his favor was sustained. Jewison v. Dieu- 
donne, 127 Minn. 163, 149 N. W. 20. 

Another case somewhat similar to the case at bar is that 
of Chichas v. Foley Bros. Grocery Co., 73 Mont. 575, 236 
Pac. 361. Defendant was engaged in wholesale grocery. 
A freight elevator ran from the basement to the second 
floor. Plaintiff, a retail grocer, was a steady customer. 
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He drove his automobile to the rear entrance of defend- 
ant’s building, stopped at a platform, and by means of a 
plank walked up on this platform about four feet from the 
ground, entered a door, and proceeded along a passageway, 
stored with merchandise, which was not well lighted, and 
in ignorance of the existence of an unguarded elevator 
shaft fell into it. It was held (236 Pac. 361): 

“An owner is liable to invitee, for injuries occasioned by 
unsafe condition of premises, if known to him and not to 
invitee, and which was negligently suffered to exist with- 
out timely notice. In action by invitee, for injuries sus- 
tained by falling through open elevator shaft maintained 
in defendants’ building, contributory negligence of invitee 
held for jury.” 

We cite additional cases bearing upon the points involved: 
Brett v. Century Petrolewms, Inc., 302 Ill. App. 99, 23 N. E.. 
(2d) 359; Palmer v. Boston Penny Savings Bank, 301 Mass. 
540, 17 N. E. (2d) 899; Rudolph v. Elder, 105 Colo. 105, 
95 Pac. (2d) 827; Pauckner v. Wakem, 231 Il. 276, 83 N. 
E. 202; Armour & Co. v. Rose, 183 Ark. 413, 36 S. W. (2d) 
70; St. Louis, I. M. & S. Ry. Co. v. Wirbel, 104 Ark. 236, 
1498. W. 92. 

Defendant cites the case of Wentink v. Traphagen, 138 
Neb. 41, 291 N. W. 884, as controlling in the case at bar. 
We find in that case that an employee of a furniture com- 
pany delivered two gas stoves to tenants living in the sec- 
ond and third floors of a store building. They requested 
this employee to connect the stoves with the gas line. He 
had never been in the basement before, but in going there 
to find the place to shut off the gas line he struck the two 
matches he had with him. After the last match went out 
he figured he “could make it,” and walked ahead in the 
darkness for four to seven feet, and fell into the pit in 
which the furnace and gas water heater were placed. This 
court held that “the negligence of plaintiff contributed di- 
rectly thereto as the moving cause of the accident, and be- 
cause thereof, plaintiff cannot recover.” 

A licensee is one who is on the premises of another for 
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his own interest or gratification. He is exercising a priv- 
ilege solely for his own convenience or benefit. A licensee 
does not stand in any contractual relation with the owner 
of the premises, as a prospective purchaser does. 

This matter is discussed in Restatement, Torts (Negli- 
gence), sec. 343, and is found on pages 938 to 943, from 
which we may briefly summarize as follows: There is only 
one particular in which the owner who holds his land open 
for business visitors is under a greater duty in respect to 
its physical condition than to a visit of a licensee. He has 
no financial interest in the entry of a gratuitous licensee, 
who is entitled to expect nothing more than an honest dis- 
closure of the dangers known to the owner. On the other 
hand, the visit of a business visitor is, or may be, of finan- 
cial benefit to the owner, and such a visitor is entitled to 
expect the owner will take reasonable care to discover the 
actual condition of the premises and either make them safe 
or warn him of dangerous conditions, so that he will have 
opportunity to decide intelligently whether or not to ac- 
cept the invitation. 

But the owner is subject to liability while the invitee is 
upon that part of the premises where the owner gives the 
other reason to believe that his presence is permitted or 
desired because of its connection with the business. In de- 
termining this area, the nature of the business to be trans-: 
acted is of great importance. 

The customer is a business visitor thereon, unless the 
owner exercises reasonable care to apprise him that the 
area of invitation is more narrowly restricted. If the own- 
er should realize that either one of two doors might be tak- 
en by his business visitor to be the door to the business 
area, the visitor is entitled to the protection of a business 
visitor even though he enters the wrong door. 

In our opinion, considering the fact that the defendant 
’ in its amended answer charged as follows: ‘And that this 
plaintiff was, at the time and place of the accident, a tres- 
passer upon the premises of this defendant,” and did not 
claim therein that plaintiff was a licensee, and as no in- 
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struction of any kind was offered by defendant on this or 
any other point, we hold that it was not error for the court 
to omit a definition of licensee in the fifth instruction, in 
which “invitee” and “trespasser” were correctly defined. 

It is not disputed that certain wholesale buyers of meat 
from the Central Market were invited to get meat products 
on Sundays when needed. The invitation was general; in 
fact, it was nothing more than an invitation to come to the 
rear of the store, arouse any person or persons who might 
be on the inside, and obtain from them the meat products 
they required. The scope of the invitation must therefore 
be determined, not only from the conversations of the par- 
ties, but from all the facts and circumstances existing at 
the time the accident occurred. Clearly, under such cir- 
cumstances, the scope of the business invitation extended 
is a question of fact to be determined by the jury after a 
consideration of all the evidence bearing upon the issue. 
Likewise, the question whether plaintiff, in going to the 
store in response to the invitation extended, acted within 
the scope of the invitation, is a question for the jury. In 
determining this question, the jury could well consider the 
fact that the invitation was not limited to any particu- 
lar door or means of entrance. They should also consider 
whether plaintiff, in doing what he did, acted as a reason- 
able and prudent person would have acted under the same 
circumstances. They should also consider whether the 
Central Market, in extending the invitation as it did, was 
bound to anticipate that a reasonable and prudent person 
might not, after finding one door closed, use the other. To 
say that, as a matter of law, a business invitee must, un- 
der the circumstances here shown, choose at his peril one 
of two doors with which he is unfamiliar is not logical and 
reasonable. Under the record the scope of the invitation 
extended and the question whether plaintiff acted within 
such scope are clearly questions to be submitted to the jury 
under proper instructions. They having decided them for 
the plaintiff upon evidence sufficient to sustain a verdict, 
this court is required to give effect thereto. 
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Our former opinion in 142 Neb. 570, 7 N. W. (2d) 74, is 
hereby set aside. The judgment of the trial court is hereby 
affirmed. 

AFFIRMED. 

MESSMORE, J., dissenting. 

I respectfully dissent from the majority opinion. The 
record discloses that the Central Market operates a retail 
grocery and wholesale and retail meat market in connec- 
tion therewith, and is directly across from Harkert’s res- 
taurant. The wholesale meat department is located in the 
northwest corner of the building and is partitioned off from 
the retail business. The entrance to the wholesale meat 
department is located at the west end of the building, and 
the entrance to the loading dock or elevator room, the scene 
of the accident, is at the east end of the building. There 
is a room used for storage adjoining the wholesale meat 
department in the back of the store. No business is trans- 
acted in this room. Through this back room to the north- 
east corner of the building is an elevator room which is par- 
titioned off on its east and west sides, and there is a door 
leading into the elevator room from the south and an iron 
door to the north, which leads into the alley. The west 
door into the wholesale meat department is about a foot 
from the level of the ground. The east door through which 
the plaintiff proceeded slides up and down and is built up 
from a platform. 

On occasions certain customers of the Central Market 
were privileged to obtain merchandise on Sunday, either 
by calling or coming to the store. This merchandise had 
been furnished to Harkert’s restaurant on a few occasions 
on a Sunday. When employees of the restaurant went to 
the Central Market to procure merchandise, they would go 
to the west door and rattle it, in an attempt to attract at- 
tention in the market. Failing on one occasion, an em- 
ployee went to the front door and was admitted. There is 
no evidence that any Harkert employee had ever entered 
the east door in the elevator room on any occasion other 
than the morning in question. 
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In this connection I call attention to the testimony of the 
witness F. L. Hogan, who testified that his business was 
“Packing house and trucking,” meaning he worked for Ar- 
mour & Company, and in addition did some trucking with 
his own truck and a helper, employed by him, to pick up 
rubbish and trash from various places in Omaha, which 
he had been doing for three years or more. To the ques- 
tion: ‘And were you employed by the Central Market as 
an employee to do any work inside of the store or anything 
like that?” he answered: “No; I wasn’t. Q. You were 
simply employed by the Central Market to come around 
and pick up the trash and the rubbish from the store? A. 
That’s right. Q. And how often did you do that? A. Three 
times a week in the summer, and about once in the winter- 
time. Q. And did you do this work on Sunday? <A. Sun- 
day mornings. Q. And were you engaged in that work 
and doing that work on Sunday, October 27, 1940? A. 
Yes; I was. * * * Q. So, as I understand it, the trash is 
gotten together in boxes by somebody employed in the store? 
A. Yes. Q. And you and your helper go up the elevator 
and get these boxes and bring them down and load them on 
your truck? A. On the truck.” 

With reference to the alleged invitation to the plaintiff 
to enter the defendant’s premises, the witness Hogan tes- 
tified further: ‘‘A. I was standing in the alley breaking 
up some -boxes, tying them together, cardboard boxes that 
I threw out of the load, as the other boy went on to take 
care of the rubbish. * * * Q. Now, after you had completed 
your work and your truck had gone, you say you had come 
out in the alley? A. Yes, I was in the alley at the time. 
Q. And what did you do so far as the door is concerned? 
A. Well, when I finished loading I pulled the door down to 
within about two or three feet, or two and a half feet of 
closing. * * * Q. Now, while you were out in the alley ty- 
ing up these bundles of paper or cardboard for yourself, 
did you notice or hear anybody at the west door of the Cen- 
tral Market? A. Yes; the west door, I saw a young man 
standing there, knocking on the west door of the Centrai 


VOL. 143] JANUARY TERM, 1943 367 


Malolepszy v. Central Market 


Market. Q. And where were you with respect to this east 
entrance that you had come out of? A. * * * J guess, two 
or three feet from the east entrance. * * * Q. What, if any- 
thing, did you do or say to the boy who was by the door? 
A. Well, he was knocking on the door, and I told him, I 
says, ‘You’ll have to come to this door and call the elevator 
man.’ ”’ 

On cross-examination this witness testified: ‘“Q. What 
you do is, you go down there with your truck, and then you 
start working on the inside of the building gathering up 
this stuff and hauling it out? A. No; I don’t gather it up, 
it’s already gathered up. I only go up and put the boxes 
on the elevator and bring it out. Q. Do they help you car- 
ry it down? A. No;JI furnish my own help. Q. You car- 
ry it out by yourself? A. Yes. * * * Q. And then you saw 
this Harkert boy. You knew he was a Harkert boy, didn’t 
you? A. No, I didn’t. Q. Did you know who he was? A. 
I did not. * * * Q. And you said to him to come over to 
the other door and get the elevator operator?~ A. I told 
him to call the elevator operator at the east door. Q. Well 
—A. J told him if he wanted to get in he would have to 
call the elevator operator from this door. That’s the way 
it was.” It will be observed from this testimony that this 
witness was not an employee of the Central Market. 

An employee is a person under contract of hire, express 
or implied, oral or written, usually applied to a trade or vo- 
cation, under the direction of the employer, with the sole 
right of management of the work being done for the em- 
ployer by an employee. The essential elements are that the 
employer have control and direction, not only of the em- 
ployment to which the contract relates, but to all of its de- 
tails, and shall have the right to employ at will, and for 
proper cause discharge those who serve him. 18 R. C. L. 
490, sec. 1; 30 C. J. S. 226 et seq. 

Obviously, the Ceneral Market did not control Hogan’s 
work and business, or direct him. He was not an employee 
of the Centra] Market. He was not a clerk, an elevator 
operator, or butcher; he had his own business,—hauling 
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trash, with his own truck and helper, for different custom- 
ers. 

The testimony of Hogan, quoted above, fails, in any event, 
to show that he invited the plaintiff to enter the premises 
of the Central Market. He specifically told the plaintiff to 
call the elevator man from this east door. He did not tell 
him to go inside of the defendant’s place of business. This 
is not an invitation, and the only way in which the plaintiff 
would be privileged to enter the defendant’s business prem- 
ises, under the circumstances, would be by the invitation, 
express or implied, of an employee. If the majority opin- 
ion stands, then any person not employed in or connected 
with the business, who happens to be near the premises dc- 
ing some work, may invite a person to come into a business 
establishment through any entrance, to transact business, 
and if such person enters the premises and is injured there- 
in the person or persons conducting the business may have 
to respond in damages, because, under such circumstances, 
the injured person was an invitee. 

The majority opinion cites Jewison v, Dieudonne, 127 
Minn. 168, 149 N. W. 20, as a case closely in point. While 
there is some discussion in this case involving a partner- 
ship arrangement, I desire to call attention to the following 
facts therein: On the day of the accident plaintiff entered 
the building through a rear door for the purpose of ex- 
changing some mower repairs he had obtained on the pre- 
vious day. He was injured. He was familiar with the 
premises and their uses, and he and others had frequently 
entered the building through the rear for the purpose of 
transacting business in the front. It is observed that in 
the Jewison case there was an open invitation for any cus- 
tomer to enter the rear door of defendant’s premises to 
proceed to the front, to the office, for the purpose of pur- 
chasing merchandise. That is not the instant case. 

Heavy reliance is placed in the majority opinion on the 
case of Chichas v. Foley Bros. Grocery Co., 73 Mont. 575, 
236 Pac. 361. In that case defendant company was en- 
gaged in the wholesale grocery business and had a manag- 
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er in charge. The plaintiff, together with his brother, had 
for a long time been engaged in the retail grocery business, 
was a steady customer of and had purchased groceries and 
supplies from the defendants. In his dealings with them 
he had been accustomed to send an employee, with a truck, 
to their place of business, to obtain such groceries and sup- 
plies as were needed in his retail establishment from time 
to time, and prior to the date of his injury plaintiff had 
never visited the defendants’ establishment, although he 
was expressly invited by the defendants’ manager to call at 
their place of business. The court said: “In this field of 
the law as to liability for negligence, the decisions are nu- 
merous, but in each case the particular fact features con- 
trol as to the proper category in which it must be placed in 
application of well-settled principles. The general rule de- 
ducible from the authorities, * * * is clearly stated in 20 
R. C. L. p. 66, as follows: ‘A merchant or shopkeeper who 
maintains warerooms for the exhibition and sale of goods 
impliedly solicits patronage, and one who accepts the invi- 
tation to enter is not a trespasser nor a mere licensee, but 
is rightfully on the premises by invitation, and entitled to 
all the rights of invited persons.’” In the second para- 
graph of the syllabus the court held: 

“The duty of a proprietor of premises to exercise reason- 
able care towards the safety of an invitee applies only to 
that portion to which the invitee would be likely to go, and 
in the case of a business invitee only to such parts of the 
building as are used for the actual conduct of the business, 
and the use of the premises by the invitee must be to ad- 
vantage of the inviter or to the mutual advantage of both 
parties.” 

It will be noted that in the foregoing case the plaintiff 
had an express invitation by the manager of defendants’ 
wholesale grocery company to visit the premises. That is 
not the instant case. The following cases are cited in the 
majority opinion as supporting plaintiff’s case, which we 
briefly discuss. 

In St. Louis, I. M. & S. Ry. Co. v. Wirbel, 104 Ark. 236, 
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149 S. W. 92, Harry Wirbel, a minor, by his mother as next 
friend, brought an action for personal injuries, alleged to 
have been received on account of the negligence of the de- 
fendant by reason of the collapse of a coal hoisting machine 
on premises in its yards. Wirbel was a locomotive engi- 
neer. He went to the yards of the railroad company at Mc- 
Gehee, Arkansas, to procure employment. He was not ac- 
quainted with any person in McGehee, and the morning 
after his arrival he accosted a negro near the station and 
asked directions to the master mechanic’s office. He went 
to the office and inquired of the office man for the master 
mechanic, without disclosing his purpose for desiring to 
see him. He was informed that the master mechanic was 
not in, but was somewhere in the yards; that “he could 
probably find him there.”” This statement was made by an 
employee of the railroad company who was in the office. 
In his search for the master mechanic: Wirbel came to a 
coal chute, not knowing what it was, looked in the door, 
spoke to the operator of the hoisting machine, another em- 
ployee of the company, and was just on the point of asking 
for the master mechanic when the machinery broke, fell on 
him and injured him. It was stated in the opinion: “If 
the master mechanic had authority to employ locomotive 
firemen and was accustomed to do so at his office or any- 
where in the yards where he might be found, and his office 
man directed appellee to see him in the yards, in so doing 
he still had the right to rely upon the invitation and the 
duty of appellant to exercise ordinary care to protect him 
from injury.” The above case presents a factual situation 
distinct from the instant case. 

In Pauckner v. Wakem, 231 Ill. 276, 83 N. E. 202, the ap- 
pellants had the goods of the Chicago Tribune Company 
stored in a warehouse. As disclosed by the opinion: “It 
must have been within the contemplation of the appellants 
when these goods were received into their warehouse, that 
sooner or later a delivery of them would have to be made 
to the owner of the goods. The delivery of the goods by 
appellants arid the receipt thereof by the Chicago Tribune 
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Company was a matter of business which was of mutual in- 
terest to the parties. The duty of appellants to the servant 
of their customer was the same as to the customer himself. 
When appellee and Carpenter went to appellants’ warehouse 
for the purpose of removing the goods of the Chicago Trib- 
une Company, the appellants owed these servants the same 
duty that would have been due to the president or general 
manager of the Chicago Tribune Company had he called in 
person for the goods.”’ The evidence showed that the goods 
were stored on the east side of the passway, down to and 
beyond the elevator shaft, into which appellee fell. The 
court said: “The invitation to go there for the goods must 
be held broad enough to include all the space occupied by 
the goods, together with necessary passways in and out of 
the warehouse. The unguarded elevator shaft into which 
appellee fell was located immediately in the open space or 
passway through which one would necessarily have to pass 
in order to get to the goods stored immediately east and 
south of the elevator.” 

That part of the premises entered by the plaintiff in the 
instant case was a separate and distinct room, where there 
was no merchandise which he could obtain and purchase. 
* Not one of the employees of Harkert’s restaurant had ever 
purchased merchandise from the Central Market by going 
first through the room which plaintiff entered on the morn- 
ing in question. The cited case is not in point. — 

In the case of Rudolph v. Elder, 105 Colo. 105, 95 Pac. 
(2d) 827, the plaintiff was a guest at defendant’s hotel. 
She sustained an injury as the result of falling into a 
freight elevator shaft, adjacent to the rear entryway of the 
hotel. This entryway was about 15 feet long and six feet 
wide and led directly from the alley to the freight elevator. 
At the alley end was a door which at the time of the acci- 
dent was open, and at the inner end was another door lead- 
ing to the elevator shaft. Toward the rear of the passage, 
and to the left as one entered, was a door permitting access 
into the main lobby through what was known as the “Dutch 
Grill” room. Plaintiff testified that shortly after her ar- 
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rival at the hotel one of the bellboys, an employee, while he 
was removing baggage from the automobile in which she 
had arrived, advised her to store her car in a near-by inde- 
pendently-operated garage, saying: “Leave your car in the 
garage and come in the back entrance which is across the 
alley from the garage. There is a door there leading into 
the Dutch Grill of the hotel. Walk across the alley, go into 
the door, and you will find it will take you right into the 
lobby.” Here is an express invitation and direction given 
the plaintiff by an employee. The premises had been en- 
tered in this manner many times; it was customary to so 
enter the lobby. That is not true in the instant case. 

In Palmer v. Boston Penny Savings Bank, 301 Mass. 540, 
17 N. E, (2d) 899, the court said: ‘The plaintiff had the 
right to enter the garage in order to obtain his automobile, 
and the defendant, whose liability depended not only upon 
the scope of the invitation extended to the plaintiff but also 
upon the terms of the bailment in accordance with which it 
had accepted the custody of the plaintiff's property, was 
required to permit him to enter by the usual means fur- 
nished by the defendant and under such conditions as the 
defendant should properly prescribe for his reasonable safe- 
ty and convenience.” The foregoing statement is self-ex- ° 
planatory. 

In the case of Armour & Co. v. Rose, 183 Ark. 418, 36 
8S. W. (2d) 70, an employee of Armour’s for eight years or 
more had sold merchandise on Sunday to Rose, one of his 
customers. It was against the rules of the company for 
him to sell to the appellee in the way that he did. On the 
occasion in question, the employee Fine opened a door on 
the company’s premises and Rose stepped out of Fine’s 
way, walked three or four feet and fell into an open eleva- 
tor shaft. Fine had gone purposely to the manager’s office 
to procure the key, and went out with Rose, and Rose fol- 
lowed him. While the evidence was in dispute as to wheth- 
er or not the company knew that their employee salesman 
was transacting business with Rose, the fact remained that 
Fine, the employee, escorted Rose through the building, 
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leading the way. Such a situation is not analogous to the 
instant case. 

In Brett v. Century Petroleums, Inc., 302 Ill. App. 99, 23 
N. E. (2d) 359, the court held: ‘Where plaintiff’s auto- 
mobile was being repaired at filling station, she went into 
the ladies’ room, when she came out she entered a door lead- 
ing to the greasing pits and fell into a pit, plaintiff was not 
an invitee to the room where the grease pits were and had 
no right, as an invitee, to traverse that room in its unlight- 
ed condition.” It was said in the opinion: ‘After giving to 
plaintiff the full benefit of her evidence and the law appli- 
cable thereto, we are forced to the conclusion that her in- 
jury resulted from her gross carelessness at the time of the 
accident and immediately prior thereto.” The judgment 
was reversed. 

It is noted that the foregoing cases cited in the majority 
cpinion do not support the conclusion reached therein. My 
research fails to find a case that goes to the extreme limit 
to permit recovery as in the instant case, and I therefore 
cannot agree with the majority opinion. 

The motion made by the defendant for a directed verdict 
should have been sustained. 

SIMMONS, C. J., and YEAGER, J., concur in the ‘dissent. 


STELLA MARSHALL BURKS, SPECIAL ADMINISTRATRIX, AP- 
PELLANT, V. JAMES M. PACKER, APPELLEE: EMPLOYERS 
LIABILITY ASSURANCE CORPORATION, LTD., APPELLANT. 

9 N. W. (2d) 471 


FILED MAy 7, 1943, No. 31473. 


1. Subrogation. Equitable subrogation will be applied by courts of 
equity in all cases demanded by equity, good conscience and pub- 
lic policy. No inflexible rule for its application can be laid down. 

Where an insurance carrier settles a compensation ac- 

tion, conditioned that it be paid first out of the proceeds of an ac- 

tion, brought by the personal representative of the deceased em- 
ployee against another person, the amount of compensation paid 
by it, and the latter action is settled, such insurance carrier is en- 
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titled to equitable subrogation in the amount of compensation 
paid. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Gross & Crawford, Kennedy, Holland, DeLacy & Svobo- 
da, G. H. Seig, Spitiler & Hupp and Virgil E. Northwall, 
for appellants. 


Gaines & Shoemaker, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

The special administratrix of the estate of Kenneth Mar- 
shall, her son, brought a law action for malpractice against 
the defendant doctor for negligently performing an abdom- 
inal operation on Marshall, resulting in his death. The pe- 
tition, in so far as it need be considered, alleged in sub- 
stance that the special administratrix had been awarded 
compensation under the Nebraska workmen’s compensation 
law, paid by the defendant, Employers Liability Assur- 
ance Corporation, Ltd. (hereinafter referred to as the in- 
surance carrier), and that such insurance carrier was made 
a party to this action for the purpose of reimbursement un- 
der its right of subrogation, as provided by section 48-118, 
Comp. St. 1929, and was the compensation insurance car- 
rier of Chapin Construction Company, by whom Marshall 
was employed; prayed that the insurance carrier be reim- 
bursed and subrogated to the extent of its payment, made 
under the compensation award, in the amount of $2,000, 
and prayed for damages. 

The insurance carrier, by answer, admitted the allega- 
tions of the plaintiff's petition, and, by cross-petition, al- 
leged that such employee sustained an accident in the course 
of his employment and came into the hands of the defend- 
ant doctor for treatment; further alleged negligence on the 
part of defendant doctor, resulting in the employee’s death, 
and that plaintiff was the sole dependent of the employee 
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and, as such, made claim against the employer and this 
insurance carrier for benefits under the Nebraska work- 
men’s compensation law; that plaintiff filed a petition in 
the workmen’s compensation court and was granted an 
award for burial benefits and for compensation, payable as 
and for total dependency ; that subsequently this insurance 
carrier entered into an agreement with plaintiff whereby 
she was paid a lump sum of $2,000, but without prejudice 
to the rights of plaintiff against the defendant doctor; that 
by reason thereof this insurance carrier is subrogated to 
any recovery by plaintiff in the amount of $2,000, and con- 
sents that plaintiff proceed with this action, but if plaintiif 
should discontinue this action this insurance carrier is en- 
titled to proceed therewith, accounting to the plaintiff for 
the proceeds of the recovery in excess of said subrogation 
rights of $2,000. 

The separate answer of the defendant doctor denied the 
allegations of the plaintiff’s petition. On oral motion the 
plaintiff’s action was dismissed as to the defendant doctor, 
without prejudice to the rights of the insurance carrier un- 
der its cross-petition. Defendant doctor’s amended answer 
to the cross-petition of the insurance carrier admitted it 
was such carrier of the employer, and that Marshall, the 
employee, came into his charge and attention for treatment, 
being referred to him under the order of the employer; for 
further answer alleged payment to the plaintiff of $2,500 
in full and complete settlement, and in consideration of 
said payment she dismissed her cause of action against the 
defendant doctor with prejudice, and executed a full and 
complete release in accordance with an order of the county 
court; denied the allegations of the cross-petition, charging 
him with negligence. 

The insurance carrier filed a motion to require this action 
to proceed upon the original petition of the plaintiff and to 
adjust the interest of the parties after verdict, which mo- 
tion was overruled. The insurance carrier then filed a mo- 
tion to enter judgment in favor of defendant insurance car- 
rier for $2,000 and its costs, for the reason that the amend- 
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ed answer of defendant doctor shows such defendant paid 
to plaintiff $2,500 in settlement of said cause of action, and 
defendant insurance carrier was and is subrogated to the 
rights of said plaintiff under section 48-118, Comp. St. 1929. 
This motion was overruled. The case proceeded to trial, 
and at the conclusion of the plaintiff’s evidence motion was 
made to dismiss on account of insufficient evidence to sus- 
tain a verdict. This motion was sustained. Motion for a 
new trial was filed by the insurance carrier and overruled; 
hence this appeal. 

The insurance carrier (appellant) assigns as error that 
it has a right in the claim and cause of action of the plain- 
tiff of which it cannot be deprived without its consent, and, 
when it appeared from the answer of defendant doctor that 
he had made a separate settlement with the plaintiff by pay- 
ing her an amount exceeding $2,000, the insurance carrier 
was entitled to a judgment on the pleadings, and the court 
erred in overruling such motion. 

The defendant doctor contends that no liability on his 
part has been established; that the insurance carrier chose 
to proceed on its cross-petition and attempted to establish 
a liability. Having failed, it now seeks to change its posi- 
tion and is therefore estopped, under the rule as announced 
in Peterson v. Strayer, 121 Neb. 587, 237 N. W. 667, where- 
in it was held: “‘A party who has, with knowledge of the 
facts, assumed a particular position in judicial proceed- 
ings, and has succeeded in maintaining that position, is es- 
topped to assume a position inconsistent therewith to the 
prejudice of the adverse party.’ 21 C. J. 1223.” 

Defendant doctor asserts that the insurance carrier, when 
it filed its cross-petition, recognized the possibility of a con- 
tinuance of the plaintiff’s action and her right to make an 
independent settlement, and asked the court that in such 
event it be permitted to carry on with the action independ- 
ently; that the statute provides for reimbursement to the 
employer only when a third person is liable to the employee 
or to his dependents for the injury or death; that the stat- 
ute contemplates a determination of liability, either by ad- 
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mission or judgment; that the answer of the defendant doc- 
tor denied liability, and the settlement and release make 
the condition that there should be no admission of liability 
by the defendant doctor, or any prejudice to his rights; 
further, that the insurance carrier’s settlement with the 
plaintiff in the district court stated that the claim with ref- 
erence to Marshall did not arise out of and in the course of 
his employment; that, since any right which the insurance 
carrier has against the defendant doctor must arise under 
the subrogation statute, and only because of compensation 
paid, those rights were lost when the court held that there 
was no liability for compensation. 

We are unable to agree that the doctrine of estoppel, as 
contended for, is applicable. Marshall came under the care 
of the defendant doctor by being taken to him by a fore- 
man of the employer. An application was made January 
30, 1940, by the plaintiff in the county court, praying an 
approval and authorization of a compromise and settle- 
ment between the plaintiff and defendant doctor, and to 
permit the plaintiff to execute a release and dismiss her 
cause of action against the doctor, with prejudice, upon the 
payment of $2,500, but without prejudice to any rights or 
causes of action which the insurance carrier now has or 
may have against the defendant doctor. The application 
sets out that the insurance carrier has filed its answer and 
cross-petition, in which it alleges that it is to be subrogat- 
ed to any recovery by the plaintiff in the amount of $2,000. 
On the same day the county court, by order, found the facts 
of the application to be true, approved the settlement with- 
out prejudice to any rights or cause of action which the in- 
surance carrier has against the doctor; also recited in the 
order that the defendant insurance carrier in its cross- 
petition seeks to recover the sum of $2,000 against the de- 
fendant doctor under its subrogation rights of the work- 
men’s compensation law of Nebraska (Comp. St. 1929, sec. 
48-118), “and that said causes of action are separate and 
distinct, either of which may be compromised or settled 
without affecting the rights or cause of action of the other.” 
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On May 31, 1939, Stella Burks, Marshall’s mother, plain- 
tiff here, and her husband, the employer and insurance car- 
rier joined in an application in the district court to have a 
lump sum settlement approved. The application recited 
the nature of the accident, which Marshall claimed to have 
suffered in the course of his employment ; that he was placed 
in the care of the employer’s physician; the denials on the 
part of the employer of any liability, and that the (defend- 
ant) doctor was its physician; that an award was granted 
by the compensation commissioner, appealed by the em- 
ployer ; the offer of $2,000 in settlement, which was accept- 
able, and expressly reserving all rights and causes of ac- 
tion against the doctor; that “plaintiff, in contemplation 
of an action being brought by plaintiff against (defendant 
doctor in the instant action) for the negligent diagnosis 
and treatment of said deceased (referring to the employee 
Marshall), hereby agrees to pay or cause to (be paid to the 
insurance carrier) out of the gross proceeds of any such 
claim or action, the first $2,000 of such gross proceeds, in 
priority to the payment of any other items of claim or ex- 
pense whatsoever ;” the $2,000 to be paid upon condition 
that the insurance carrier “shall, out of the gross proceeds 
of any action brought against said (defendant doctor), re- 
ceive the first $2,000 of such proceeds prior to the payment 
of any other item of claim or expense whatsoever.” 

June 2, 1939, the district court entered an order, approv- 
ing the lump sum settlement, and reciting the foregoing 
agreement as a finding in the order. The defendant doc- 
tor, without doubt, knew of this agreement; a review of 
the pleadings clearly indicates that he did. The test is not 
a release of liability, as contended for by the doctor; an 
answer to this is, he paid $2,500 to get rid of a lawsuit; he 
at least recognized liability to that extent. 

Without regard to whether the evidence was sufficient to 
warrant submission of the case to the jury, the circum- 
stances of this case warrant the application of equitable 
subrogation. While the characteristics of statutory subro- 
gation and equitable subrogation are the same, we do not 
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determine the case under statutory subrogation. See Comp. 
St. 1929, sec. 48-118. 

The doctrine of equitable subrogation did not originate 
in statute or custom, but was invented by equity courts for 
the purpose of doing full and complete justice between the 
-parties without much regard for legal forms. The doctrine 
will be applied in all cases where demanded by the dictates 
of equity, good conscience and public policy. No inflexible 
rule for its application can be laid down. See State v. Cit- 
izens State Bank, 118 Neb. 337, 224 N. W. 868, wherein the 
court applied the doctrine of equitable subrogation to the 
principle, where one pays the debt of another in the per- 
formance of a legal duty, imposed by contract or rules of 
law. The situation in the instant case is similar in prin- 
ciple. See, also, 25 R. C. L. 1311, sec. 1, 1813, sec. 2; 60 
C. J. 740; South Omaha Nat. Bank v. Wright, 45 Neb. 23, 
63 N. W. 126; Equitable Life Assurance Society v. Person, 
135 Neb. 800, 284 N. W. 260. 

The insurance carrier paid $2,000 to the dependent moth- 
er of the employee and, as heretofore shown, made the set- 
tlement with the express condition that it be paid the first 
$2,000 out of the gross proceeds of any claim or action the 
mother, as personal representative of the deceased em- 
ployee, had against the doctor. Clearly, the insurance car- 
rier was to be subrogated to such extent. 

The district court is directed to enter judgment for the 
insurance carrier in the amount of $2,000, and costs against 
the defendant doctor. 

REVERSED. 


ARCHIE R. GREGORY, APPELLEE, V. CARL PRIBBENO, 
APPELLANT, 
9N. W. (2d) 485 


FILED MAy 7, 1943. No. 31544. 


1. Forcible Entry and Detainer. Section 21-1401, Comp. St. 1929, 
provides a remedy in two classes of cases: One where the original 
entry was forcible or unlawful, and the other where the original 
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entry was lawful but the detention has become unlawful and, in 
construction of law, forcible. 

Where the statute makes provision for unlawful detain- 
er the remedy is thereby extended to persons entitled to posses- 
sion, and prior possession is not necessary to maintain the action. 
The rule of the Code of Civil Procedure (Comp. St. 
1929, sec. 20-301) that every action must be prosecuted in the 
name of the real party in interest applies with as much force in 
unlawful detainer cases as in any other. 

The mere filing of an answer claiming title to the prem- 
ises will not deprive the court of jurisdiction. The evidence de- 
termines whether a question of title or only the right of posses- 
sion is involved. 


APPEAL from the district court for Chase county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


George B. Hastings and Clyde Anderson, for appellant. 
Henry W. Curtis and Charles R. Shopp, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This is an action for unlawful detention of school-lands. 
Both the county court and the district court on appeal en- 
tered a judgment that plaintiff have restitution of the prem- 
ises and costs. Defendant appeals to this court contending 
that without prior possession of the premises plaintiff can- 
not maintain the action; that plaintiff is not a proper party 
plaintiff ; and that the action will not lie because the ques- 
tion of title is involved. There is no question raised as to 
the legality of notices to vacate and quit auly served upon 
defendant. 

The evidence is that E. A. Tibbetts, defendant’s grand- 
father, owned school-land leases on the property involved 
for terms beginning, one January 1, 1925, the other Jan- 
uary 1, 1927, and each continuing for twenty-five years 
thereafter. On October 2, 1940, for valuable consideration, 
E. A. Tibbetts and B, C. Tibbetts, his duly authorized at- 
torney in fact, jointly made, executed and delivered to plain- 
tiff a written lease of the premises for a term of flve years 
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beginning March 1, 1942. On the same date and in their 
presence plaintiff signed and accepted the lease. It was 
never filed of record but defendant at all times, including 
the day it was executed and delivered, had both construc- 
tive and actual notice and knowledge thereof. The lease 
gave plaintiff the right to go upon the premises to summer 
fallow and sow wheat in the summer and fall of 1941. With 
defendant’s knowledge, during this period, plaintiff went 
upon the property, then in defendant’s possession, and 
disced, plowed and rod-weeded a large part of the land. 
Defendant went into possession of the land in 1938 as a 
tenant of E. A. Tibbetts under a l-year lease and held over 
to and including 1940. On April 29, 1941, after having no- 
tice and knowledge of plaintiff’s lease, defendant also ob- 
tained a written lease from E. A. Tibbetts for a term from 
March 1, 1941, to March 1, 1946. It was filed of record 
May 3, 1941. On August 1, 1941, E. A. Tibbetts for valu- 
able consideration made, executed and delivered to defend- 
ant an assignment of all his right, title and interest in and 
to his school-land leases. Defendant refused to give plain- 
tiff possession on March 1, 1942, and this action resulted. 
Under the law prior possession is not necessary to main- 
tain unlawful detainer. Section 21-1401, Comp. St. 1929, 
provides a remedy in two classes of cases: One where the 
original entry was forcible or unlawful, and the other where 
the original entry was lawful but the detention has become 
unlawful and, in construction of law, forcible. The first 
provides a remedy for repossession of premises forcibly or 
unlawfully taken, the second for possession of premises 
lawfully taken but unlawfully detained. Where the statute 
makes provision for unlawful detainer the remedy is there- 
by extended to persons entitled to possession. Dudley v. 
Lee, 39 Ill. 339; West Side Trust & Savings Bank v. Lopo- 
ten, 358 Ill. 631, 1938 N. E. 462; Post v. Bohner, 23 Neb. 
257, 36 N. W. 508; 22 Am. Jur. 917, sec. 14. Cases relied 
upon by defendant, holding that a party who has never been 
in possession cannot maintain the action, apply to forcible 
entry but they have no application to unlawful detainer. 
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Defendant’s contention that the lessee is not a proper 
party to maintain the action cannot be sustained. In Kou- 
ma v. Murphy, 129 Neb. 892, 263 N. W. 211, an unlawful 
detainer case relied upon by defendant, we held that the 
lessor who brought the action was a proper party to main- 
tain it by reason of an implied covenant in his lease to de- 
liver possession to the new lessee at the time fixed in the 
lease as the beginning of the term. The opinion in the 
Kouma case had application only to the facts involved and 
does not hold that a lessee having a chattel interest in the 
premises was not also a proper party to maintain the action. 

The law is that where land in the possession of a tenant 
is leased to another there is an implied covenant by the les- 
sor to put the second lessee into possession at the time fixed 
in the lease and the lessee acquires the right to maintain 
an action for unlawful detainer, or otherwise, to recover 
possession from the former tenant in possession but he is 
not bound to exercise this right. Either the lessor or the 
lessee is a proper party to maintain the action. See Jones, 
Landlord and Tenant, sec. 367. 

The rule of the Code of Civil Procedure (Comp. St. 1929, 
sec. 20-301), that every action must be prosecuted in the 
name of the real party in interest, applies with as much 
force tn forcible entry and unlawful detainer cases as in 
any other. Towles v. Hamilton, 94 Neb. 588, 1438 N. W. 
935. The rea] party in interest is the person entitled to 
the avails of the suit. Kinsella v. Sharp, 47 Neb. 664, 66 
N. W. 634. The contest is limited to the naked right of 
possession. Van Sant v. Beuder, 101 Neb. 680, 164 N. W. 
711. A lessee having the right to possession is a proper 
party to maintain an action for unlawful detainer against 
any person unlawfully detaining the premises. See 22 Am. 
Jur. 908, sec. 5, 917, sec. 14, 922, sec. 23; 32 Am. Jur. 853, 
sec. 1019; 26 C. J. 831, 836; 36 C. J. 632-634; 16 R. C. L. 
1183, sec. 706; Cooper v. Gordon, 37 N. Dak. 247, 164 N. 
W. 21; Dudley v. Lee, 39 Ill. 339; Phillips Petroleum Co. v. 
Skinner, 140 Kan. 413, 36 Pac. (2d) 968; Brown vy. Fea- 
gins, 37 Neb. 256, 55 N. W. 1048. 
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The evidence discloses that there is no question of title 
involved. The law is that the mere filing of an answer 
claiming title to the premises will not deprive the court of 
jurisdiction, The evidence determines whether a question 
of title or only the right of possession is involved. Pettit 
v. Black, 13 Neb. 142, 12 N. W. 841; Lipp v. Hunt, 25 Neb. 
91, 41 N. W. 148. If the court can find and determine the 
right of possession without at the same time determining 
the rights of the parties, legal or equitable, in the property 
itself, it cannot be said that the title is drawn in question. 
Kouma v. Murphy, supra. Plaintiff does not question or 
deny his landlord’s title. He concedes that defendant now 
owns all the lessor’s interest in the school-land leases. Plain- 
tiff simply contends that he is entitled to possession under 
his prior lease, of which defendant had notice. 

In this connection the rule is that one cannot convey to 
another a greater interest in real estate than he himself 
possesses. Guthmann v. Vallery, 51 Neb. 824, 71 N. W. 
734. Defendant having notice and knowledge of plaintiff’s 
lease before his own was executed and delivered, and be- 
fore he received the assignment of his grandfather’s school- 
land leases, cannot claim to be an innocent lessee or pur- 
chaser. Dundee Realty Co. v. Leavitt, 87 Neb. 711, 127 N. 
W. 1057; McParland v, Peters, 87 Neb. 829, 128 N. W. 523; 
Weaver v. Coumbe, 15 Neb. 167, 17 N. W. 357. 

Under such circumstances defendant took his 5-year lease 
and the assignment of the lessor’s school-land leases sub- 
ject to plaintiff’s prior valid lease and right to possession 
of the land on March 1, 1942. Phillips Petroleum Co. v. 
Skinner, supra. By assuming to stand in the shoes of the 
lessor, with knowledge of plaintiff’s rights, defendant be- 
came duty bound by reason of the implied covenant in 
plaintiff's lease, to deliver possession of the premises to 
him, and defendant cannot put plaintiff to any disadvan- 
tage in the assertion of his rights or the enforcement of his 
remedies. 

- We find no error in the record and the judgment is 
AFFIRMED. 
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JOHN G. DOLNER, APPELLANT, V. PETER KIEWIT & SONS 
COMPANY, APPELLEE. 
9 N. W. (2d) 483 


FILED May 14, 1943. No. 31603. 


Workmen’s Compensation. Where an employee files a claim under the 
workmen’s compensation act and an order is entered thereon dis- 
missing the claim, and the employee does not file an application 
for a rehearing with the compensation court within 14 days af- 
ter the date of the order, the order becomes conclusive and final. 
An application for a rehearing filed on the fifteenth day is prop- 
erly dismissed. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Anson H. Bigelow, for appellant. 


Kennedy, Holland, DeLacy & Svoboda and Edwin Cas- 
sem, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMoNns, C.. J. 

Plaintiff filed his petition for compensation under the 
workmen’s compensation act, issues were made up and hear- 
ing had before one of the judges of the compensation court, 
who on February 15, 1940, dismissed plaintiff’s petition on 
the ground that the evidence was insufficient to sustain a 
finding in plaintiff’s favor. Plaintiff made application for 
rehearing which was dismissed by the compensation court 
on the ground that it was without jurisdiction to hear said 
cause on rehearing. Plaintiff then filed a motion for rein- 
statement, hearing was had on that motion by the compen- 
sation court and reinstatement denied. Plaintiff appealed 
to the district court, where plaintiff’s action was again dis- 
missed. Plaintiff appeals here. We sustain the judgment - 
of the district court. 

There is some dispute in the evidence given in the com- 
pensation court as to exactly what happened in plaintiff’s 
attempt to file application for a rehearing. However, plain- 
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tiff set the matter out in his petition in the district court, 
and his allegations being admitted, that version of the facts 
is here followed. 

At the hearing before the one judge, plaintiff was repre- 
sented by two members of the Omaha bar, who withdrew 
from the case “two days before the expiration of the four- 
teen days allowed to file application for rehearing’ and 
plaintiff's present counsel was employed. A petition for 
rehearing was prepared on February 29, 1940, the four- 
teenth day after the order of dismissal. Counsel on that 
day, “in order to make sure that he would be able to file 
said petition for rehearing within the time limited by law,” 
telephoned from Omaha to the compensation court at Lin- 
coln; advised them that he would be unable to reach Lin- 
coln before the usual closing hour and asked if and how a 
filing could be made after office hours; he was told that it 
could be done and how; he then asked if there was any way 
that a filing could be made without a trip to Lincoln; coun- 
sel was advised that the presiding judge expected to be in 
Omaha and that if the petition was brought to the court- 
room of the compensation court in Omaha before 4 p. m. 
“the clerk would be there and take the filing, if it got there.” 
The petition was left at that place with an employee de- 
scribed as “clerk in charge;” the judge did not arrive in 
Omaha at that place during office hours; did not get the 
petition and it was forwarded to Lincoln and filed March. 
1, 1940, on the fifteenth day. Thereafter the compensation 
court entered the dismissal order, and the subsequent pro- 
ceedings were had. Plaintiff contends that this was a suf- 
ficient filing. 

The compensation courtroom, referred to as located in 
Omaha, is one which the county is required to provide for 
the accommodation of the “compensation court or any mem- 
ber thereof.” Comp. St. Supp. 1941, sec. 26-108. It is not 
the office of the compensation court as is well known to ev- 
ery one acquainted with the business of the compensation 
court. The duties and responsibilities of the employees 
there are not shown. Section 46-168, Comp. St. Supp. 1941, 
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provides for the office of a clerk of the compensation court 
and makes that official the keeper of the records of the pro- 
ceedings of the court. Section 48-157 (d), Comp. St. Supp. 
1941, provides that the “compensation court shall keep and 
maintain a full and true record of all proceedings, of all 
documents or papers ordered filed, of all rules and regula- 
tions, of all decisions or orders.” That the office of the 
clerk of the compensation court is located in Lincoln is like- 
wise well known, and plaintiff’s attorney shows that he 
knew that fact. 

The statutes also provide: “When proceedings are had 
before a judge of said court, his findings, orders, awards 
and judgments shall be conclusive upon all parties at inter- 
est unless reversed or modified upon appeal as hereinafter 
provided. (5) Hither party at interest who refuses to ac- 
cept the findings, order, award or judgment of the said 
judge may, within fourteen days after the date thereof, file 
with the said court an application for a rehearing, plainly 
stating the errors on which such party relies for reversal 
or modification.” (Emphasis supplied.) Comp. St. Supp. 
1941, sec. 48-174, 

It is patent that plaintiff’s counsel recognized that the 
filing was required to be made with the compensation court 
in Lincoln and on or before February 29. 

The most that can be said for the plaintiff is that he un- 
dertook to make a judge of the compensation court, and 
some of its employees, his agents in making a proper filing. 
The failure to make a timely filing was plaintiffs, as no 
negligence of the officials or failure to perform any duty is 
shown. See Larson v. Wegner, 120 Neb. 449, 233 N. W. 
253; Jolliffe v. City of North Platte, 139 Neb. 431, 297 N. 
W. 666. The judgment of the district court and the com- 
pensation court must be affirmed unless, as plaintiff also 
seems to contend, the failure to make timely filing is not 
jurisdictional. 

It is clear by statute that the award of the one judge 
“shall be conclusive upon all parties at interest,” unless the 
parties take the statutory steps to secure a rehearing or 
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appeal. The mandatory “shall” is used in the first instance. 
The permissive ‘may’ is used as to the matters in which 
the parties have a right of election. 

The failure to file the application for rehearing within 
the statutory 14-day period caused the order of dismissal 
of the compensation judge to become “conclusive upon all 
parties at interest.” See Duering v. Village of Upland, 125 
Neb. 659, 251 N. W. 819; Swanson v. Village of Shickley, 
125 Neb. 664, 251 N. W. 821. 

The judgment of the district court is affirmed. 

AFFIRMED. 


MARCUS HOESLY, APPELLEE, V. DEPARTMENT OF ROADS AND 


IRRIGATION, APPELLANT. 
9N. W. (2d) 523 


FILED MAy 14, 1943. No. 31482. 


1. Eminent Domain. In error proceedings, the findings of apprais- 
ers in their report to the county judge in condemnation actions 
will be given the same weight and conclusiveness as a verdict of 
a jury. 

2. Appeal. Under section 14-a of the Revised Rules of this court, 
it is provided that counsel shall set out in his brief an assign- 
ment of errors, separately numbered, upon which he relies for a 
reversal. Attorneys should follow this rule in preparing briefs. 

3. Judgment. When counsel, after an adverse ruling on a demur- 
rer, elect to stand thereon and plead no further, the case then 
stands as upon default, and final judgment may be properly en- 
tered thereon. 

4. Eminent Domain. In the absence of agreement to the contrary, 
payment for property taken under power of eminent domain 
must be made in money, as the landowner cannot be compelled 
to accept other property in lieu thereof. When the power of 
eminent domain is resorted to, there must be a standard medium 
of payment, binding on both parties, and the law has fixed that 
standard as money. ‘ 

5. Appeal. A party does not waive his right to appeal from a judg- 
ment by accepting a benefit thereunder, if the benefit is one to 
which he is so absolutely entitled that a reversal of the judgment 
will not affect his right to it. 

“Where an appellant has accepted the benefits of the 
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judgment appealed from, and there is no possibility that the ap- 
peal may lead to a result whereby the appellant may recover less 
than has been received under the judgment, the right to appeal 
is unimpaired.” State v. Jemez Land Co., 30 N. M. 24, 226 Pac. 
890. 


APPEAL from the district court for Platte county: LOUIS 
LIGHTNER, JUDGE. Opinion on motion for rehearing of 
case reported in 142 Neb. 383. Former judgment of rever- 
sal vacated and judgment of district court affirmed. 


Walter R. Johnson, John H. Comstock and Herbert T. 
White, for appellant. 


Wagner & Wagner, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is an error proceeding to correct an award made by 
the appraisers in the condemnation of land for a state high- 
way, upon an application made by the department of roads 
and irrigation to the county judge of Platte county, Ne- 
braska, The district judge ordered that the award of the 
appraisers be corrected to show an award of $5,087.90, 
from which order the department appealed, and filed a 
transcript of the proceedings in the district court, but there 
is, of course, no bill of exceptions. This action was before 
this court, and our first opinion in this case, released No- 
vember 20, 1942, will be found in 142 Neb. 383, 6 N. W. 
(2d) 365. An oral argument was allowed upon the motion 
for rehearing, after which this opinion was prepared. 

The amended petition in error, filed February 14, 1942, 
sets out that on August 17, 1940, the department of roads 
and irrigation of the state of Nebraska, hereinafter called 
the defendant in error, made application to the county 
judge of Platte county for the appointment of appraisers 
to appraise an easement for road purposes across the real 
estate of Marcus Hoesly, hereinafter called the petitioner 
in error. There is attached to this amended petition in er- 
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ror, as exhibit A, the application for the appointment of 
appraisers, filed in the county court, describing in detail 
- the land over which the easement was desired, and then 
asking that, in accordance with sections 26-709 to 26-715, 
both inclusive, and section 39-1403, Comp. St. 1929, said 
county judge shall direct the sheriff to summon three dis- 
interested freeholders of the county, whose duty it shall be 
to carefully inspect and view the above described land and 
hear the parties interested therein, and who shall thereaf- 
ter assess the damages which the owner will sustain by the 
appropriation of said land for highway purposes, 

In said exhibit A there appears the return of the apprais- 
ers to the county court, which return shows that the sheriff 
had served their appointment upon them, that they had 
taken and signed an oath, that they had inspected the real 
estate, and that they did sit as a board of appraisers and 
received the evidence relative to the amount of damages that 
had been sustained, and do make their return concluding 
with the paragraph showing that Marcus Hoesly, petition- 
er in error, will suffer damages by reason of the taking of 
said land for right of way purposes by the department of 
roads and irrigation, and then follow 12 specific items of 
damage, amounting to a total sum of $3,087.90. The re- 
port concludes with these paragraphs: 

“In the event that the state elects to eliminate stock pass 
as shown between section 17 and 18, on the plans of said 
project then we find the total of all damage to be $5,087.90. 

“All of which is hereby respectfully submitted. 

“Dated this 31st day of August, A. D., 1940. 

“John Eihausen 

“Henry Luchsinger, Jr., 

“Julius O. Nyffeler 
“Appraisers.” 

On September 20, 1940, the county judge received a check 
from the state of Nebraska for Marcus Hoesly for $3,087.- 
90, and gave a receipt, reading as follows: 

“Receipt November 4th, 1940. Markus Hoesly has elect- 
ed to take cash and declines to accept a cattle pass. He 
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therefore acknowledges receipt of $3,087.90, on this award 
and claims the balance uf $2,000.” 

Hither party had the right to appeal to the district court 
from this award by filing a transcript in the district court 
within 60 days from the date of the filing of this report by 
the appraisers, and the parties would then have proceeded 
to trial as though the action had been originally instituted 
in said district court. Comp. St. 1929, sec. 26-711. 

However, neither of the parties sought relief by such an 
appeal. This court has said that, where proceedings com- 
menced by the state in such a case result in unsatisfactory 
decision, the state should either appeal or abide by the con- 
sequences. Goergen v. Department of Public Works, 128 
Neb. 648, 248 N. W. 886. 

This left as the only method of review of which either 
party might avail himself a proceeding by a petition in er- 
ror, as set out in section 20-1903, Comp. St. 1929. . 

Marcus Hoesly therefore had three months from the date 
of the entry of the final order made by the appraisers in 
the condemnation matter, under section 20-1931, Comp. St. 
1929, and his petition in error was filed November 28, 1940. 
As either party had the right to appeal to the district court 
by petition in error, then either party, after the determi- 
nation in the district court, would likewise have a right to 
bring that judgment to this court for review by error pro- 
ceedings. One cannot be denied his right of review in the 
appellate courts, and proceedings in error are always re- 
sorted to where no other method is pointed out or provided 
for. In error proceedings from the orders of the county 
board, its findings are given the same weight and conclu- 
siveness as the verdict of a jury, or the judgment of a 
court. Dodge County v, Acom, 72 Neb. 71, 100 N. W. 136; 
In re Estate of Berg, 1389 Neb. 99, 296 N. W. 460; Loup 
River Public Power District v. Platte County, 135 Neb. 21, 
280 N. W. 430. 

The defendant in error filed a general demurrer to the 
amended petition in error, for the reason that the facts 
stated were insufficient to constitute a cause of action 
against the defendant in error. 
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On April 4, 1942, a judgment was entered by the district 
judge, setting out that upon the overruling of the demur- 
rer the defendant in error excepted thereto and declined to 
plead further, and thereupon the matter was submitted to 
the court for final disposition. 

The judgment further states that the appraisers by their 

award found that the plaintiff in error had sustained dam- 
ages in the sum of $5,087.90 by reason of the taking of the 
easement; further, that the appraisers erred in injecting a 
stock pass into their award, for the issues did not present 
the stock pass, and the appraisers had no authority to give 
the defendant in error a right to elect to build a stock pass 
in lieu of the payment of $2,000 of said award, and the pe- 
titioner in error having received $3,087.90 of said award, 
there is due $2,000, with interest at 6 per cent. from Au- 
gust 31, 1940. It is ordered that the award of the apprais- 
ers be and the same is hereby corrected to conform to the 
foregoing findings. Upon the entry of said judgment the 
defendant in error gave notice of appeal to this court. 
- Section 14-a of the Revised Rules of this court provides 
that counsel shall set out in his brief an assignment of er- 
rors upon which he relies for a reversal, and that they shall 
be separately numbered. We regret to state that no such 
assignment of errors appears in the brief of the attorney 
general, and therefore we must discuss the alleged errors 
as found in the three propositions of law, which are: (1) 
That effect should be given to all the words of a judgment, 
which words should be construed according to their natural 
and legal import; (2) where a party accepts all or a part 
of a judgment he waives a right to prosecute an appeal; 
and (3) the amended petition in error does not state a cause 
of action. 

The report of the appraisers said briefly that, in the 
event the state elects to eliminate stock pass as shown on 
plans, then we find the total of all damage is $5,087.90. 

Now, that statement is the first place in the transcript 
that the words “stock pass” are found. The proceedings 
before appraisers did not refer to a stock pass, but it ap- 
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pears from the amended petition in error that a drawing 
was handed to the county judge with the application for 
condemnation of such easement, but that drawing was not 
made a part of the application, and there is no reference 
in the application to this drawing, which is not an exhibit; 
that neither in said application in condemnation nor in 
said drawing is there any reference made in any way to a 
cattle pass. 

The demurrer of defendant in error proceedings is in ef- 
fect a motion to dismiss the petition in error, as only a ques- 
tion of law is presented by such petition. Upon the over- 
ruling of the demurrer filed herein, the defendant having 
elected to stand on the demurrer and plead no further, the 
demurrant’s case stood as upon default, and final judgment 
was thereupon properly entered, and no language therein 
needs to be construed or interpreted for lack of clarity, as 
charged in the first proposition of law. 

We will now consider the second proposition of law,— 
that the plaintiff having accepted the amount paid in cash, 
$3,087.90, he thereby waived his right to appeal for the $2,- 
000 balance due on the award. 

In the absence of an agreement to the contrary, or a 
waiver, usually payment for property taken under the pow- 
er of eminent domain must be made in money, and the land- 
owner cannot be compelled to accept other property in pay- 
ment, such as other land or a grant of a right of way over 
adjoining land. See 29 C. J. 8S. 1088, sec. 191. 

“The medium of payment of compensation is ready mon- 
ey or cash. The condemnor cannot compel the owner to ac- 
cept anything but money, nor can the owner compel or re- 
quire the condemnor to pay him on any other basis than 
the value of the property in money at the time and in the 
manner prescribed by the Constitution and the statutes. 
When the power of eminent domain is resorted to, there 
must be a standard medium of payment, binding upon both 
parties, and the law has fixed that standard as money or 
cash.” Mandl v. City of Phoenix, 41 Ariz. 351, 18 Pac. 
(2d) 271. 
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A party does not lose his right, to appeal by accepting 
anything under a judgment, when the appellate court has. 
power to modify the judgment so as to make it more favor- 
able to appellant, without reversing it or interfering with 
the provisions in his favor of which he accepted the bene- 
fit. Tyler v. Shea, 4 N. Dak. 377, 61 N. W. 468, cited in 
Weston v. Falk, 66 Neb. 202, 938 N. W. 181. 

One cannot accept or secure a benefit under a judgment, 
and then appeal from it, when the effect of the appeal may 
be to annul the judgment, unless his right to the benefit is 
absolute and cannot possibly be affected by the reversal] of 
the judgment, and where there is no possibility that the 
right to the benefit may be affected by reversal of the judg- 
ment, the right to appeal is unimpaired by acceptance of 
the benefit. See First Trust Co. v. Hammond, 139 Neb. 
546, 298 N. W. 144. 

‘Where an appellant has accepted the benefits of the judg- 
ment appealed from, and there is no possibility that the ap- 
peal may lead to a result whereby the appellant may recov- 
er less than has been received under the judgment, the right 
to appeal is unimpaired.” State v. Jemez Land Co., 30 N. 
M. 24, 226 Pac. 890. 

In the case at bar, the plaintiff did not appeal from that 
part of the decree which was “against him,” as charged by 
the state. He did not seek a review of the part by which 
the state paid him the $3,087.90, for his right to that had 
become absolute, as no appeal had been taken by the state, 
and he had accepted the warrant. He only appealed to the 
extent that the state must pay him the additional $2,000 
for a cattle pass which the state never constructed, nor in- 
tended to construct. 

The plaintiff had accepted that part of the award which 
was legal, being the part payable in money, and the judg- 
ment of the district court corrected the illegal portion of 
the award by omitting the reference to the cattle pass and 
entering judgment for $2,000 for the balance due in the 
appraisers’ award, 

Our former opinion, found in 142 Neb. 388, 6 N. W. 
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(2d) 365, is hereby set aside, and the judgment of the low- 
er court is affirmed. 
AFFIRMED. 

YEAGER, J., dissenting. 

I respectfully dissent from the majority opinion which 
vacates the one originally adopted and appearing in 142 
Neb. 383, 6 N. W. (2d) 365, for the reason, first, that the 
ultimate decision is erroneous, and, second, it fails to com- 
prehend the true procedure and the true office and function 
of proceedings in error from an inferior tribunal to the 
district court. 

The opinion involves factual considerations which can 
properly be determined only on exceptions taken in the in- 
ferior tribunal. There is an entire absence of exceptions. 

The opinion treats the petition in error as a pleading in 
. the ordinary sense, whereas its office is but to call attention 
to errors of the inferior tribunal, and in this case only er- 
rors of law are properly for consideration since no excep- 
tions were preserved. 


WILLIAM H. PITZER, APPELLANT, V. STIFEL, NICOLAUS & CoO., 
INC., APPELLEE. 
9N. W. (2d) 495 


FILED May 14, 1943. No. 31581. 


1. Corporations. Generally an isolated or single sale of goods, 
transaction, or contract between a foreign corporation and a 
citizen of this state does not constitute “to engage in any kind of 
business” within the provisions of section 24-1201, Comp. St. 
1929, 


However, no definite or precise rule for the construc- 
tion thereof can be given that will be applicable to all situations 
and the facts in each case present a question for judicial deter- 
mination as to whether or not the foreign corporation was en- 
gaging in any kind of business within the state so as to make it 
subject to the jurisdiction thereof.by service upon the auditor of 
public accounts as by section 24-1201, Comp. St. 1929, provided. 
Facts, as in the pleadings alleged, examined and held, 
that the defendant, by reason thereof, was not engaging in any 
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kind of business within the state so as to make it subject to the 
jurisdiction thereof within the provisions of section 24-1201, 
Comp. St. 1929. 


APPEAL from the district court for Otoe county: WIL- 
MER W. WILSON, JUDGE. Affirmed. 


Lloyd E. Peterson and Varro E. Tyler, for appellant. 
Finlayson, Burke & McKie, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
- YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

William H. Pitzer, plaintiff and appellant herein, filed 
his petition, as amended, in the district court for Otoe coun- 
ty, Nebraska, alleging Stifel, Nicolaus & Co., Inc., a cor- 
poration, defendant and appellee herein, is a foreign cor- 
poration engaged in business as brokers and the buying and 
selling of municipal and other securities and had transact- 
ed such business within the state of Nebraska as alleged 
and in other respects, but without appointment of an agent 
for service of process or by otherwise qualifying as a for- 
eign corporation to transact business within the state of 
Nebraska as required by the laws of said state; that the 
Waubonsie Bridge Company, a Delaware corporation but 
qualified to transact business in Nebraska as a foreign cor- 
poration, owned and operated a toll bridge across the Mis- 
souri river near Nebraska City; that defendant, being de- 
sirous of financing the purchase of the bridge by the coun- 
ty of Otoe or the city of Nebraska City by agreeing to pur- 
chase and accept revenue bonds given in payment thereof, 
and desiring to secure legal representation in Nebraska 
City as to local matters in connection with the negotiations 
therefor, did on and prior to May 10, 1939, send Mr. R. R. 
Cravens, one of its vice-presidents and a duly authorized 
officer and agent, to confer with plaintiff, a duly licensed 
and practicing attorney at law, in Nebraska City and there 
solicited his services to represent the defendant therein; 
that as a result of these negotiations the plaintiff accepted 
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employment by the defendant, as is evidenced by a letter of 
May 10, 1939, sent by the defendant from its Chicago office 
to the plaintiff and signed by Jos. D. Murphy, vice-presi- 
dent, which reads in part as follows: “This will confirm 
your understanding with Mr. R. R. Cravens. We under- 
stand that you are to represent us in all local legal matters 
in connection with our attempt to sell the Waubonsie Bridge 
to Nebraska City, Nebraska,” and then goes on to state the 
terms of the employment; that pursuant to his employment 
the plaintiff represented defendant in endeavoring to have 
the county of Otoe purchase the bridge but such negotia- | 
tions terminated on December 12, 1939, when the county 
refused to be a purchaser; that on December 12, 1939, the 
plaintiff advised the defendant, by a letter addressed to Mr. 
R. R. Cravens, its assistant vice-president, at St. Louis, 
Missouri, that the negotiations with the county had failed 
and inclosed a statement for his services and expenses, but 
advised if they desired it was satisfactory with him that 
the agreement, evidenced by the letters, be extended to in- 
clude services which he might render before the city com- 
missioners and the payment already made to be in consid- 
eration thereof provided that the additional compensation 
as therein set forth be paid if the negotiations were suc- 
cessful; that in reply thereto defendant on December 14, 
1939, in a letter from its Chicago office signed by Tuthill 
Ketcham, vice-president, addressed to plaintiff stated: “Re- 
ferring to your letter of December 12 accompanying the 
statement, we would like to have you continue to represent 
us before the City Commissioners as you have offered to do, 
on the basis outlined in your letter ;” that pursuant thereto 
and on February 1, 1940, the defendant made a proposal in 
writing to the city commissioners of the city of Nebraska 
City to furnish the necessary funds for the purchase of the 
bridge and to accept revenue bonds in the sum of $868,000 
in payment thereof; that this offer was accepted on that: 
date and subsequently, after proper procedure was taken, 
the bridge was purchased and revenue bonds in the sum of 
$868,000 were issued and delivered to appellee; that during 
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the time from December 14, 1939, to August 10, 1940, when 

the purchase of the bridge and issuance of the bonds were 

finally consummated, the plaintiff represented the defend- 
ant in accordance with this employment and by reason 

thereof the defendant became indebted to plaintiff for $2,- 

000 for which he prays judgment with interest and.costs. 

Whereupon summons was issued to the sheriff of Lan- 
_caster county and service upon the defendant was had by 
‘delivering a summons to Ray C. Johnson, state auditor of 
the state of Nebraska, at his office located in said county. 

The defendant filed its special appearance with support- 
ing affidavit, which was sustained, and upon plaintiff's 
election to rely thereon, the court on November 21, 1942, 
quashed the summons and dismissed the plaintiff’s petition 
and from this order the plaintiff has appealed. 

Subsequent to the appeal, the plaintiff, William H. Pit- 
zer, died and Varro E. Tyler and Lloyd E. Peterson were ap- 
pointed executors of his estate and by stipulation of the 
parties, dated February 25, 1948, this action was revived 
in the names of said executors, 

The first question presented by this appeal is wether or 
not the defendant, within the provisions of section 24-1201, 
Comp. St. 1929, which reads in part as follows: “Every 
foreign corporation, as hereinafter defined, * * * shall ap- 
point an agent or agents in this state, within thirty days 
after the taking effect of this article, and before it shall be 
authorized to engage in any kind of business in this state 
such foreign corporation shall file in the office of the Sec- 
retary of State a certificate from the Secretary of State or 
other proper officer of the state, territory, district or coun- 
-try under the laws of which such foreign corporation is 
formed, setting forth that such corporation has complied 
with the laws of such state, territory, district or country 
-relative to the formation of corporations of its kind, and is 
a regularly and properly organized corporation thereun- 
der. Such foreign corporation shall also make and file a 
certificate signed by the president or secretary of such cor- 
poration, duly acknowledged, in the office of the secretary 
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of state, and also, in the office of the register of deeds of 
the county in which its principal place of business in this 
state shall be located, designating its principal place of bus- 
iness in this state, and appointing an agent or agents in 
this state, who shall be designated by his official title, and 
one of whom shall reside at such principal place of busi- 
ness, upon whom process, or other legal notice of the com- 
mencement of any legal proceeding, or in the prosecution 
thereof, may be served; and such service of process or of 
any such other legal notice, as aforesaid upon the auditor 
of public accounts, or upon any such agent, or agents, shail 
constitute valid service upon such corporation in all courts 
of this state, in counties where the cause of action, or some 
part thereof, arose, or in counties where the contract, or 
portion thereof entered into by such corporation has been 
violated or is to be performed” (Italics ours), was engaged 
in any kind of business so as to be subject to the jurisdic- 
tion of the courts of this state by service of summons upon 
the auditor of public accounts, it being admitted that the 
defendant was a foreign corporation and that it had not 
complied with the provisions of the act. 

We have examined the Nebraska cases cited by both ap- 
pellant, who is referred to herein as plaintiff, and appellee, 
who is referred to herein as defendant, and find none of 
them to be exactly in point. However, in the case of Coun- 
cil Bluffs Canning Co. v. Omaha Tinware Mfg. Co., 49 Neb. 
537, 68 N. W. 929, we find this language used by the court: 
“It may be said that the company, plaintiff in error, was 
an Iowa corporation; that the evidence adduced at the hear- 
ing on the objections to the jurisdiction of the court, al- 
though conflicting, was amply sufficient to sustain the find- 
ing that the contract, from which arose the claim involved 
herein, was a Nebraska contract, a business transaction of 
the foreign corporation, within this state, and further, that 
it was engaged in other and further acts in this state, di- 
rectly within its province as a corporation. By so doing it 
brought itself within the state and subject to the jurisdic- 
tion of the courts of Nebraska, and subject to their process, 
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at least in actions growing out of such affairs. By the 
transactions of the corporation, including the one out of 
which arose the claim on which this action is based, the 
corporation was sufficiently engaged in business in this 
state to be amenable to the jurisdiction of its courts and 
subject to the process thereof when legally served, at least 
in an action for the recovery of the account, the result of 
such business.” And in the case of Village of Axtell v. Ne- 
braska Hardware Mutual Ins. Co., 142 Neb. 657, 7 N. W. 
(2d) 471, the court in a case involving the question of an_ 
occupation tax under an ordinance using the words “doing 
business in this village” held: ‘As used in the ordinance 
here construed ‘doing business’ implies a fair measure of 
permanency and continuity of business acts and purposes, 
in the sense that they may be distinguished from casual, 
occasional or isolated acts or business transactions.” We 
have examined the authorities and the majority holdings 
are as stated in 20 C.-J. S. 150, sec. 1920: “While absolute 
continuity is not required, the business done must be con- 
tinuous in such a sense as to be distinguishable from mere 
casual, isolated, or sporadic transactions, such as occasional 
purchases or sales. A single isolated act or transaction 
does not constitute a doing of business within the state, un- 
less the transaction be of such magnitude and of such dura- 
tion as to require the making of numerous subsidiary con- 
tracts.” And in 28 Am. Jur. 358, sec. 370: “Consonant 
with the general doctrine that the doing of business im- 
ports the engagement by a foreign corporation in some con- 
tinuing activity in the state, or the transaction of some sub- 
stantial part of its ordinary business there, it is a general- 
ly accepted rule that single or isolated acts, contracts, or 
transactions of such corporations in the state will not or- 
dinarily be regarded as a doing or carrying on of business 
therein, even though they may be said to fall within the 
usual or customary business of the corporation.” 

In the case of Beach v. Kerr Turbine Co., 243 Fed. 706, 
cited by plaintiff, the court there stated the general rule to 
be: “An isolated or single sale of goods in a state by a for- 
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eign corporation, or even occasional repetitions of such 
sales, is not doing business within such state.” However, 
the court did go on to hold that under the single contract 
involved therein wherein the corporation sold three tur- 
bine pumps, same to be installed, defendant had become 
subject to the jurisdiction of that state for the following 
reasons: “It is true, we are dealing only with a single con- 
tract or sale; but the terms thereof required the foreign 
corporation to come into the state with its agents and em- 
ployees and perform certain acts—in other words, to do 
business.” This is not a hard and fixed rule, for as stated 
in St. Lows S. W. Ry. Co. v. Alexander, 227 U. 8. 218, 33 
S. Ct. 245, “No all embracing rule has been: laid down as to 
what constitutes the manner of doing business by a foreign 
corporation to subject it to process in a given jurisdiction. 
Each case must be determined by its own facts,” and in 
Village of Axtell v. Nebraska Hardware Mutual Ins. Co., 
supra, “In the absence of a legislative definition, the mean- 
ing of ‘doing business’ is a matter for judicial determina- 
tion, to be made primarily upon the particular facts and 
circumstances of each case.’”’ For that reason we do not 
undertake the impossible task of declaring a definition ap- 
plicable to all situations as no all determinative, fixed, defi- 
nite or precise rule for construing the words can be writ- 
ten. 

The only case in point cited by plaintiff is the case of 
Chattanooga Nat. Bldg. & Loan Ass’n v. Denson, 189 U. S. 
408, 23 S. Ct. 680, wherein the single contract which did 
not require the Building & Loan Association to come into 
the state with its employees and agents was held to be do- 
ing business within the state. While there is a difference 
in the wording of the Alabama statute there involved and 
ours and it covers domestication rather than process, how- 
ever, it is not necessary to distinguish the case on those 
grounds for there are other states having the same statute 
as that of Alabama that have held to the contrary and it is 
definitely a minority ruling. We find the majority hold- 
ings to announce the better rule. 
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Applying the foregoing to the situation herein, we find 
this defendant entering into a single contract, there is noth- 
ing to show that any other contract was entered into either 
before or after or that this defendant intended in any man- 
ner to come into this state to carry on its business. The 
contract set forth involved a considerable amount of money 
but did not require the defendant to come into this state 
and set up an Office, hire employees, appoint agents or do 
the things generally done in connection with engaging in 
business. While there may be cases, as in Beach v. Kerr 
Turbine Co., supra, where a single contract creates a situ- 
ation when it can be said that the party has thereby en- 
gaged in business in this state, however, we do not find, 
from the facts set forth in plaintiff’s petition, as amended, 
that the defendant here did so. 

We have, for the purpose of this discussion, assumed that 
the contract was a Nebraska contract, but under the hold- 
ings in this decision it does not become necessary to make 
a determination as to whether it is or not. 

For the reasons herein stated, the ruling of the lower 
court sustaining the special appearance is affirmed. 

AFFIRMED. 

PAINE, J., dissenting. 

In this case the defendant company on May 10, 1939, sent 
its vice-president to Nebraska City and solicited the serv- 
ices of plaintiff, now deceased, as its agent to undertake and 
complete transactions, for and on behalf of said defendant, 
to promote the sale of the Missouri river bridge, owned by 
the Waubonsie Bridge Company, to Nebraska City or to 
Otoe county, which purchase would be closed by the issu- 
ance of revenue bonds to be delivered to defendant com- 
pany. Another vice-president, in a letter from the Chica- 
go office, confirmed in writing the terms of the employment 
as made with the first vice-president, and agreed to pay 
plaintiff $500 for actual time given to the transaction of 
their business, and agreed to pay $2,000 if the bonds were 
delivered to defendant company. 

' After considerable correspondence, set out in the peti- 
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tion, and negotiations by the plaintiff, extending for months 
and involving intricate transactions, Otoe county would not 
buy, but finally the city purchased the bridge, and the title 
and ownership were transferred to the city on August 10, 
1940, and revenue bonds for $868,000 were issued by Ne- 
braska City in payment for the bridge, which revenue 
bonds, it is alleged in the petition, were delivered to the de- 
fendant company, and the defendant paid Nebraska City 
$815,000,. of which $800,000 was paid to the Waubonsie 
Bridge Company, there being left the sum of $15,000, the 
disposition of which is not shown by the petition. An offi- 
cer of the defendant company signs an affidavit supporting 
the special appearance, alleging that the bonds were pur- 
chased by another investment banker. 

The plaintiff, having brought this series of difficult ne- 
gotiations, lasting over a year, to a successful conclusion, 
was unable to collect from the defendant the $2,000 agreed 
upon for his services. He brought suit and served the sum- 
mons for the defendant on the state auditor, as provided in 
section 24-1201, Comp. St. 1929, the defendant being a for- 
eign corporation. 

It is admitted that the defendant company did not com- 
ply with the law of Nebraska relating to foreign corpora- 
tions engaging in business in Nebraska, but this court has 
held in Buckley v. Advance Rumely Thresher Co., 106 Neb. 
214, 1838 N. W. 105, that such service may be made on the 
theory that a foreign corporation, after engaging in busi- 
ness ‘in Nebraska through a duly appointed and authorized 
agent and completing the same, cannot plead or prove its 
violation of the law providing what steps it should have 
taken, before engaging in business, to invalidate a service 
of summons made upon it through the state auditor. 

Naturally the defendant company did not rent stores, 
ship goods to be sold in the state, hire clerks and managers, 
and transact business in the way it was done in the case 
of Yoder v. Nu-Enamel Corporation, 140 Neb. 585, 300 N. 
W. 840, for that is not the kind of business that this de- 
fendant was organized to do. In the transaction of its busi- 
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ness it required an experienced lawyer, who was able to 
handle large bond transactions with municipal authorities, 
and defendant employed just that kind of a successful at- 
torney to meet the legal questions, and it also required a 
man who was experienced in financial transactions. This 
is the way and the method by which companies engaged in 
such business transact business in a foreign state, and to 
say that an attorney and an agent is helpless to sue such a 
foreign corporation under this section of our law in the ex- 
act place where they have transacted their business is to 
place such attorney and agent at the mercy of any such 
- corporation which finally decides that it will not pay its at- 
torney and agent for his services. 

In the case of Schwabe v. American Rural Credits Ass’n, 
104 Neb. 46, 175 N. W. 673, service upon a deputy state 
auditor was held not good, and among the reasons it was 
stated that at the time the service was attempted it was not 
doing business in the state, but had quit the state. How- 
ever, the majority rule is that the withdrawal of the cor- 
poration from the state does not relieve it from liability in 
an action arising out of business which it had just com- 
pleted in the state, and this rule is supported by more than 
20 states in the Union, as set out in the annotation, 45 A. 
L. R. 1447, and supporting this we find Yoder v. Nu-Enam- 
el Corporation, 117 Fed. (2d) 488, in which a former mem- 
ber of this court, Judge Harvey Johnsen, now circuit court 
judge, said that a corporation undertaking to do business in 
the state is bound by the automatic appointment which the 
statute makes. 

In a discussion of this matter in 21 Neb. Law Review, 
164, attention is called to the injustice of a rule which 
would allow a foreign corporation to come into this state 
to do business, make a contract and then withdraw, and 
force the injured party to go to the forum of the corporate 
domicile to seek relief, for it has been stated that to force 
a citizen to go into the courts of a foreign jurisdiction for 
the collection of a debt contracted by a foreign corporation 
in this state is a practical denial of justice, and to avoid 
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such injustice a statute allowing service upon the state au- 
ditor should be liberally construed to promote the purpose 
of its enactment. See Morey v. Standard Separator Co., 
174 Ta. 530, 156 N. W. 719. In my opinion the special ap- 
pearance should have been overruled. 


SHIMAN BROTHERS & COMPANY, INC., APPELLANT, V. NE- 


BRASKA NATIONAL HOTEL COMPANY ET AL., APPELLEES. 
9 N. W. (2d) 807 


FILED MAy 28, 1943. No. 31487. 


1. Insurance. Under a statute providing that every action must be 
prosecuted in the name of the real party in interest, if the in- 
surance paid by an insurer covers only a portion of the loss, the 
right of action against the wrong-doer who caused the loss re- 
mains in the insured for the entire loss and the action must be 
brought by him in his own name. 

2. - An arrangement between an insurer and an insured, 
whereby the former loaned to the latter the amount of a loss un- 
der the terms of a policy of insurance, to be repaid only if the 
insured made a recovery from a third person, is a lawful agree- 
ment and the loan thus made is not such a payment of insurance 
as to make the insurer the real party in interest. 

3. Carriers. In order to charge a common carrier with negligence 
for the loss of property it is necessary to show that such proper- 
ty was unconditionally delivered to it for immediate transporta- 
tion and that it was accepted for that purpose. 

A baggage check is prima facie evidence that the bag- 
gage it represents has been delivered to the issuing company by 
the person to whom the check was delivered, but where the evi- 
dence affirmatively shows that delivery of the baggage was not 
made to the company or its authorized agent, no liability at- 
taches. 

5. Innkeepers. Where a hotel company claims the benefit of a stat- 
ute altering its common-law liability as an insurer, the burden 
is on it to show compliance with the statute on its part. 

A statute limiting the liability of an innkeeper applies 

only to his common-law liability as an insurer and has no appli- 

cation where the cause of action of the guest is based solely on 
the negligence of the innkeeper in caring for property entrusted 
to him. 
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A statute limiting the common-law liability of an inn- 
keeper as an ingurer has no application where the loss occurs 
after a guest has begun his departure from the hotel and has 
delivered his baggage to a hotel porter for delivery to a trans- 
portation company. 

8. Evidence. An admission of an agent may be received in evidence 
against his principal where the agent, in making the admission 
sought to be used, made it in connection with the discharge of his 
duties and it consists of a statement of fact within his own 
knowledge and not a mere expression of opinion. 

9. Bill of Exceptions. Bulky exhibits, which have been described, 
identified and offered in evidence in a volume of the bill of ex- 
ceptions that has been properly settled by the trial judge, are a 
part of the bill of exceptions where it appears that they have 
been properly identified and designated by the official court re- 
porter to be such, 
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CARTER, J. 

This is an action at law to recover damages in the amount 
of $45,965.95 for the loss of a salesman’s trunk containing 
a quantity of jewelry. The trial court sustained the mo- 
tion of the defendants to dismiss at the close of plaintiff's 
ease and plaintiff appeals. 

The plaintiff, Shiman Brothers & Company, Inc., is en- 
gaged in the wholesale jewelry business in New York City. 
On June 5, 1939, Milton J. Jackson, executive vice-presi- 
dent of, and traveling salesman for, plaintiff left on a sales 
trip which was to take him to Pittsburgh, Chicago, Detroit 
and other cities in the middle west. The jewelry was car- 
ried in trays placed in two leather sample cases which were 
in turn placed in what appeared to be an ordinary ward- 
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robe trunk, identified only by the initials “M. J. J.”’ on the 
exterior. On July 12, 1989, Jackson was in Des Moines a 
part of the day and in the afternoon left for Omaha. On 
arrival at Omaha in the evening he registered as a guest 
at the Paxton Hotel, a hostelry owned and operated by the 
defendant, Nebraska National Hotel Company. He was as- 
signed to room 1127 on the 11th floor and had the trunk of 
jewelry brought to his room that evening, he remaining 
with it constantly until the next morning. The trunk was 
at all times checked as baggage by Jackson on his railroad 
tickets without revealing or declaring that it contained a 
valuable collection of jewelry. Transportation of the trunk 
between railroad stations and hotels on the entire trip was 
by taxicabs or local baggage carriers, without notice of the 
value of the contents. During his stays in the various cit- 
ies where he called upon his customers, Jackson kept the 
trunk and its contents in his hotel room without advising 
the hotel management of its contents or value. 

On July 13, 1939, after completing his calls on Omaha 
customers, Jackson returned to the Paxton Hotel and di- 
rected a uniformed porter of the hotel to make a Pullman 
reservation for him on a night train to Denver. Shortly 
thereafter he telephoned the porter’s desk to send some one 
to his room for his trunk. A different uniformed porter 
went to his room, gave him a baggage check of the defend- 
ant, Railway Express Agency, for transportation of the 
trunk from the Paxton Hotel to the Union Station. The 
porter then told Jackson that the transfer company had 
just left with a load of trunks and that it would be from 30 
to 45 minutes before the trunk would be called for. The 
testimony of Jackson is that he then said: “And I told him 
to be sure and keep that trunk in a place of safe-keeping, 
which is the baggage room, until such time as they called 
for that trunk, as it contained a very large amount of val- 
uable jewelry.” The porter then took the trunk to the first 
floor of the hotel. Jackson thereupon left the hotel and did 
not return until 8:30 p. m., when he was informed that the 
trunk had been left on the loading platform and that it 
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had been stolen from there. The evidence is that the trunk 
had been left on the loading dock unguarded while waiting 
for the Railway Express Agency truck to call for it. The 
thieves have not been apprehended, nor the jewelry recov- 
ered. 

It is the contention of the plaintiff that Jackson was a 
paying guest at the hotel and that in taking charge of his 
trunk it was performing service for him. Plaintiff also - 
contends that the delivery of the baggage check to Jackson 
by the hotel porter was by virtue of an agency relationship 
between the Railway Express Agency and the Nebraska 
National Hotel Company and constituted an immediate ac- 
ceptance of the trunk by both as bailees for hire. Plaintiff 
contends that the loss of the trunk was due to the negli- 
gence of both defendants in placing the trunk on the load- 
ing platform of the hotel and leaving it unguarded. 

The defendant express company alleges that it is a com- 
mon carrier and denies that the hotel porter was its agent 
to receive baggage for it, or that it or its authorized agents 
ever had possession of the trunk before it was stolen. The 
negligence of plaintiff and its agent Jackson is alleged as 
the proximate cause of the loss. The express company also 
contends that the plaintiff is not the rea] party in interest. 
Other defenses are alleged which are not material to this 
appeal as we view it. 

The defendant hotel company contends that plaintiff has 
been paid the full amount of its loss and that it is not, 
therefore, the real party in interest. The hotel company 
further contends that its liability is limited by section 41- 
118, Comp. St. Supp. 1941, and section 41-119, Comp. St. 
1929, that plaintiff failed to comply therewith and that lia- 
bility, consequently, does not attach. This defendant also 
claims that the loss was due to the negligence of Jackson, 
the plaintiff’s agent, and not to any negligence upon the 
part of the hotel company. 

After hearing the evidence of the plaintiff upon these 
issues the trial court dismissed the action. Did the trial 
court err in entering this order? 
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The dismissal of plaintiff’s case at the close of plaintiff’s 
evidence is in effect a directed verdict for the defendants. 
It has been the rule, often announced, that in considering 
the correctness of the court’s action in sustaining a motion 
for a directed verdict, all relevant and material evidence 
and every inference reasonably deducible therefrom will be 
treated as true. Plaintiff is entitled to the benefit of this 
rule in the present case. 

The record discloses, for the purposes of this appeal, that 
the stolen jewelry had a market value of $45,965.95. It is 
also shown that the loss was protected by insurance in the 
St. Paul Fire and Marine Insurance Company and that on 
August 21, 1939, said insurance company loaned plaintiff 
$27,967.82 to be repaid from any recovery made from any 
other person or corporation for the value of the lost jewel- 
ry. The market value of the lost jewelry was fixed by Jack- 
son, an experienced salesman. of jewelry. On cross-exami- 
nation, however, he testified that the $27,967.82 which had 
been advanced to plaintiff covered the entire amount of the 
loss sustained by the robbery. It is urged by defendants 
that by reason of the foregoing facts the insurance com- 
pany has become the real party in interest and the only par- 
ty who could maintain the action under the provisions of 
section 20-301, Comp. St. 1929, which provides that every 
action must be prosecuted in the name of the real party in 
interest. The position assumed by the defendants on this 
question cannot be sustained. The proper measure of dam- 
ages for property lost by the negligence of a bailee is the 
reasonable market value of such property. Gibbons v. Chi- 
cago, B. & Q. R. Co., 98 Neb. 696, 154 N. W. 226. The rea- 
sonable market value of the stolen jewelry for the purposes 
of this appeal is $45,965.95. It is true that the record 
shows that the insurance company loaned plaintiff $27,- 
967.82, the full amount of its liability on its obligation as 
insurer. But the record does not show that the $27,967.82 
was the reasonable market value of the stolen jewelry. The 
basis for computing the liability under the insurer’s con- 
tract is not shown by the record. Consequently, the sum 
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of $27,967.82 must be considered the amount of the insur- 
er’s liability, and treated only as a part of the loss sustained 
by the plaintiff. Under this state of facts plaintiff is the 
real party in interest. The applicable rule is: “Under 
statutes providing that every action must be prosecuted in 
the name of the real party in interest, it is generally held 
that if the insurance paid by an insurer covers only a por- 
tion of the loss, * * * the right of action against the wrong- 
doer who caused the loss remains in the insured for the en- 
tire loss, and the action must be brought by him in his own 
name.” 29 Am. Jur. 1016, sec. 1858. See, also, Webb v. 
Southern Ry. Co., 235 Fed. 578; Illinois Power & Light 
Corporation v. Hurley, 49 Fed. (2d) 681. ; 

In the instant case the $27,967.82 was paid to plaintiff in 
the form of a loan, unaccompanied by any kind of an as- 
signment of plaintiff’s cause of action against the defend- 
ants. This type of loan was carefully considered in Luck- 
enbach v. McCahan Sugar Refining Co., 248 U.S. 189, 39 
S. Ct. 58, wherein the court said: ‘Agreements of this na- 
ture have been a common practice in business for many 
years. * * * It is clear that if valid and enforced according 
to their terms, they accomplish the desired purpose. They 
supply the shipper promptly with money to the full extent 
of the indemnity or compensation to which he is entitled on 
account of the loss; and they preserve to the insurers the 
claim against the carrier to which by the general law of 
insurance, independently of special agreement, they would 
become subrogated upon payment by them of the loss. The 
carrier insists that the transaction, while in terms of a loan, 
is in substance a payment of insurance; that to treat it as 
if it were a loan, is to follow the letter of the agreement 
and to disregard the actual facts; and that to give it effect 
as a loan is to sanction fiction and subterfuge. But no good 
reason appears either for questioning its legality or for de- 
nying it effect. The shipper is under no obligation to the 
carrier to take out insurance on the cargo; and the freight 
rate is the same whether he does or does not insure. The 
general law does not give the carrier, upon payment of the 
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shipper’s claim, a right by subrogation against the insur- 
ers. The insurer has, on the other hand, by the general 
law, a right of subrogation against the carrier. Such 
claims, like tangible salvage, are elements which enter into 
the calculations of actuaries in fixing insurance rates; and, 
at least in the mutual companies, the insured gets some 
benefit from amounts realized therefrom. It is essential to 
the performance of the insurer’s services that the insured 
be promptly put in funds, so that his business may be con- | 
tinued without embarrassment. Unless this is provided for, 
credits which are commonly issued against drafts or notes 
with bills of lading attached, would not be granted. Wheth- 
er the transfer of money or other thing shall operate as a 
payment, is ordinarily a matter which is determined by the 
intention of the parties to the transaction. Compare The 
Kimball, 3 Wall. 37, 44. The insurer could not have been 
obliged to pay until the condition of their liability (i. e., 
nonliability of the carrier) had been established. The ship- 
per could not have been obliged to surrender to the insur- 
ers the conduct of the litigation against the carrier, until 
the insurers had paid. In consideration of securing them 
the right to conduct the litigation, the insurers made the 
advances. It is creditable to the ingenuity of business men 
that an arrangement should have been devised which is 
consonant both with the needs of commerce and the de- 
mands of justice.” We conclude that plaintiff is the real 
party in interest and entitled to maintain the action. 

The plaintiff alleged in its petition, and now contends, 
that the Railway Express Agency was a bailee for hire as 
a common carrier and is therefore liable as aninsurer. In 
order to hold the express company, on its liability as a com- 
mon carrier in the loss of the trunk and its contents, plain- 
tiff must establish that the trunk was unconditionally de- 
livered to it for immediate transportation and that it was 
accepted for that purpose. The possession of the baggage 
check of the express company by Jackson was prima facie 
evidence that the baggage it represents had been so deliv- 
ered to the express company, and in the absence of any oth- 
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er evidence on the subject it is sufficient to sustain a judg- 
ment against the express company as an insurer of the bag- 
gage entrusted to it as a common carrier. But the posses- 
sion of a baggage check is not conclusive upon the carrier 
that it became possessed of the baggage represented by the 
baggage check. The burden is upon the carrier, however, 
to prove the contrary. Chicago, B. & Q. R. Co. v. Steear, 
53 Neb. 95, 73 N. W. 466. The evidence shows that the 
trunk and contents were delivered to the hotel porter in 
Jackson’s room in the hotel. Knowing that the defendant 
express company was to transport the trunk to the railroad 
station, the porter, as a matter of convenience, used the 
baggage checks of the defendant express company for iden- 
tification purposes. The trunk was taken to the first floor 
of the hotel and left unguarded on the loading dock. It 
never came into the possession of an employee of the ex- 
press company. The use of the baggage check by the ho- 
tel porter under the circumstances shown is insufficient to 
sustain a finding that the trunk came into the possession of 
the Railway Express Agency as an unconditional] delivery 
to it for immediate transportation. We think this conclu- 
sion is sustained by the decisions in Chicago, B. & Q. R. Co. 
v. Powers, 73 Neb. 816, 103 N. W. 678, and Burrowes v. Chi- 
cago, B. & Q. R. Co., 85 Neb. 497, 123 N. W. 1028. See, also, 
R. J. Reynolds Tobacco Co. v. Boston & M. R., 298 Mass. 
152, 10 N. E. (2d) 59. ; 
The question then arises whether the express company 
came into possession of the trunk because of any existing 
agency relationship. In other words, was the hotel porter 
the agent of the express company? There is no evidence in 
the record of the existence of any agency relationship be- 
. tween the hotel or any of its employees and the express com- 
pany, except for any inferences that might be drawn by the 
use of the baggage check. There is no evidence that the de- 
fendant express company exercised any control or direc- 
tion over the hotel porter, or that it paid him any compen- 
sation for his services. All of the elements of an agency 
relationship are absent and the evidence is consistent with 
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the express company’s claim that the hotel porter was em- 
ployed solely by the Paxton Hotel. Where it appears that 
the express company never came into actual possession of 
the trunk for immediate transportation, no liability as an 
insurer by virtue of its status as a common carrier could 
arise. In order for liability to attach because of negli- 
gence on the part of its agents it would be necessary to 
prove the agency of the persons alleged to have negligently 
caused the loss. There is no evidence in the record of any 
such agency relationship sufficient to sustain a finding that 
it existed. We conclude therefore that plaintiff has failed 
to make a case against the express company, either on the 
theory that it was an insurer because of its status as a com- 
mon carrier, or on the theory that the loss occurred as a 
result of the negligence of its agents or employees. Conse- 
quently, the trial court properly directed a verdict for the 
Railway Express Company. 

As to the defendant hotel company, the situation is al- 
together different. The evidence recited in this opinion, 
standing alone, is sufficient to sustain a finding that the 
hotel company was negligent in the manner in which it 
cared for the trunk. The hotel company alleges that the 
loss was due to the contributory negligence of plaintiff's 
salesman Jackson. The hotel company has not as yet pro- 
duced its evidence on this issue. An examination of the 
record does not reveal such contributory negligence on his 
part as would warrant a finding that as a matter of law a 
recovery could not be had. 

It is urged by the defendant hotel company that Jackson 
failed to comply with the provisions of the statutes neces- 
sary to establish the liability of an innkeeper for the loss 
of a valuable quantity of jewelry and that no liability for 
the loss of the trunk therefore exists. Comp. St. Supp. 
1941, sec. 41-118, and Comp. St. 1929, sec. 41-119. Plain- 
tiff contends that before the hotel company can claim any 
benefit from these sections it must appear that all condi- 
tions precedent contained in the statutes have been met by 
the hotel company. The case of Leon v. Kitchen Bros. Ho- 
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tel Co., 184 Neb. 187, 277 N. W. 823, is cited in support 
thereof. In that case we held that where a ‘hotel company 
claims the benefit of a statute altering its common-law 
liability, the burden is on it to show compliance with the 
provisions of such statute on its part. The correct rule is: 
“Whether innkeepers are held liable as insurers of goods 
of their guests, or only for negligence, proof that goods of 
a guest have been lost or injured makes out a prima facie 
case of liability and casts on the innkeeper the burden of 
establishing such facts as will exonerate him. Thus the 
burden of proving plaintiff’s contributory negligence is on 
the innkeeper. Also where an innkeeper claims the benefit 
of a statute, altering his common-law liability, the burden 
is on him to show compliance with the statute.” 32 C. J. 
559. The hotel company, having alleged the contributory 
negligence of the plaintiff and the statutes limiting the lia- 
bility of innkeepers as defenses, the burden is upon it to 
sustain them with proof. There being nothing in plaintiff’s 
evidence showing that either of these defenses bar a recov- 
ery as a matter of law, a directed verdict cannot be sus- 
tained on either of these grounds. 

There is a further reason why the motion to dismiss as 
to the hotel company was improperly sustained. A statute 
regulating or limiting the liability of an innkeeper applies 
only to his common-law liability as an insurer and has no 
application where the cause of action of the guest is based 
solely on the negligence of the innkeeper in caring for prop- 
erty entrusted to him. The following authorities sustain 
this rule: 

“However, even though the innkeeper has complied with 
the statute and the guest has deposited his property for 
safe-keeping, if the loss is occasioned by the negligence, or 
wrongful act of the innkeeper or his servants or employees, 
he is nevertheless liable, since the statutes have not removed 
the common-law liability in this respect.” 28 Am. Jur. 591, 
sec, 74, 

“Likewise the exemption ceases when the goods are 
packed for departure and the innkeeper issoinformed. Ex- 
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cept in some jurisdictions, an innkeeper by complying with 
the statute on the subject does not relieve himself from all 
liability for the safety of the goods of his guests, if they 
fail to place them in his actual custody, but only from his 
liability as an insurer ; he is still liable for a loss caused by 
the default or negligence of himself or his servants. In- 
deed, a statute regulating or limiting the liability of an inn- 
keeper is not applicable where the guest bases his cause of 
action solely on the negligence of the innkeeper in keeping 
property deposited with him and not upon his common-law 
liability as an insurer.” 32 C. J. 552. 

“Where a hotel company has complied with the provi- 
sions specified by the statute for the purpose of relieving it 
from liability for the money and articles of a guest speci- 
fied therein, if a guest, on account of convenience to him- 
self, sees proper to retain his money on his person or in his 
own room, he does so at his own risk in the absence of 
pleading and proof of actual negligence on the part of the 
hotel company.” Leon v. Kitchen Bros. Hotel Co., supra. 
See, also, Hyman v. South Coast Hotel Co, 146 App. Div. 
341, 130 N. Y. Supp. 766; Chatillon v. Cooperative Apart- 
~ ment Co., 90 Misc. 108, 152 N. Y. Supp. 593; Benjamin v. 
Colonial Hotel Co., 268 Pa. St. 459, 112 Atl. 54. 

It is evident in the present case that the fact that plain- 
tiff’s salesman did not keep the jewelry in the hotel safe 
did not contribute to the loss. In any event, it would have 
been necessary to deliver it to the express company and if 
the loss occurred by reason of the negligence of the hotel 
and its employees while such delivery was being made, the 
liability arose by virtue of the negligence of the hotel com- 
pany and not because of any liability as an insurer. In a 
case involving very similar facts, the Illinois court said: 
“The innkeeper’s act did not apply to the situation at all. 
The stay of the plaintiff at the defendant’s hotel as a guest 
was about to terminate, and if she was responsible for the 
care and protection of the jewelry up to that time for the 
reason that she did not deposit it with the defendant, the 
property could not remain in the iron safe while she was 
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taking her departure from the hotel with it. When she 
packed her goods to leave the hotel and gave them in charge 
of the porter sent to receive them, there was no require- 
ment of the statute that they should be on deposit in the 
safe.” Rockhill v. Congress Hotel Co., 237 Ill. 98, 86 N. E. 
740. We conclude therefore that the present suit is predi- 
cated on the negligence of the hotel company, its agents 
and servants, and that the statute modifying the common- 
law liability of the hotel company as an insurer has no ap- 
plication. We conclude, also, that such a statute has no ap- 
plication where a guest has begun his departure from the 
hotel and has delivered his baggage to a hotel porter for 
safe delivery to a transportation company. The evidence 
being sufficient to take the case to the jury on the question 
of the negligence of the hotel company, the order of dis- 
missal entered by the trial court was erroneous. 

Plaintiff alleges as error the rulings of the trial court in 
excluding the testimony of Fred Franks as to certain state- 
ments made to him by Leon Mutz, a baggage porter at the 
Paxton Hotel. It appears that after the trunk of jewelry 
was stolen, Franks, as inspector of detectives of the Omaha 
police department, carried on an investigation in an at- 
tempt to discover the perpetrators of the crime. One of 
the persons interviewed was Leon Mutz, who told Franks 
‘that he was the porter who took the trunk in question from 
Jackson’s room to the loading platform, left it there unat- 
tended and reported to the head porter that he had placed 
the trunk on the loading dock. The applicable rule is: “An 
admission of an agent may be received in evidence against 
his principal, where the agent, in making the admission, 
was acting within the scope of his authority, and the trans- 
action or negotiation to which the admission relates was 
pending at the time when it was made. * * * The admis- 
sion which it is sought to use must have been made in con- 
nection with the discharge of the agent’s duty, must have 
been based on his own knowledge, and must be a statement 
of fact, rather than an expression of opinion.” 22 C. J. 
867. See, also, 20 Am. Jur. 505, sec. 596. This rule has 
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been approved by this court in Broz v. Omaha Maternity & 
General Hospital Ass’n, 96 Neb. 648, 148 N. W. 575; Fine- 
gold v. Union Outfitting Co., 110 Neb. 202, 193 N. W. 331; 
Wert v. Equitable Life Assurance Society, 1385 Neb. 654, 
283 N. W. 506. While it is competent for an agent to tes- 
tify to admissions against interest made by him, it is not 
essential that he be called as a witness to establish such ad- 
missions. Such admissions may be proved by a third per- 
son. We think the trial court erred in excluding the evi- 
dence of Franks offered as proof of the admissions against 
interest made by the hotel porter, Leon Mutz. 

Defendants have filed a motion to quash the bill of ex- 
ceptions for the reason that it was not settled by the trial 
court as required by section 20-1140, Comp. St. 1929. The 
bill of exceptions consists of three volumes. The first vol- 
ume contained a transcription of the oral evidence and cer- 
tain exhibits and was properly certified by the trial court. 
The other two volumes were not separately certified by the 
trial] court. The second volume was a record book which 
was offered in evidence and because of its bulk was certi- 
fied to separately by the court reporter. The third volume 
consisted of a number of written exhibits which because of 
their bulk were placed in a large envelope, certified to by 
the reporter and designated as volume 3 of the bill of ex- 
ceptions. These exhibits designated as volumes 2 and 3 
were shown to have been described, identified, offered and 
admitted in evidence by the record appearing in the volume 
of the bill of exceptions, which was properly settled by the 
trial judge. Exhibit 1-A, the book constituting volume 2 of 
the bill of exceptions, is referred to in volume 1 as follows: 
“The said exhibit 1-A so received in evidence, being too 
cumbersome to be attached hereto, is transmitted herewith 
under separate cover.” The exhibits constituting volume 
3 are referred to in similar language in volume 1 of the bill 
of exceptions. It is customary, and we think proper, to in- 
corporate bulky exhibits by reference as a part of the bill 
of exceptions. There is no other satisfactory way for large 
books, guns, mechanical devices and other bulky exhibits to 


VoL. 143] JANUARY TERM, 1943 417 
Adkisson v. Gamble 


be made a part of the record; and where it appears that 
they have been properly described, identified and referred 
to in the record, which had been certified to by the proper 
officers, they are properly a part of the bill of exceptions 
and the bill is not subject to a motion to quash. See State 
v, Paxton, 75 Neb. 214, 219, 106 N. W. 166, 108 N. W. 159. 

For the reasons herein stated, the order dismissing the 
action as to the defendant Railway Express Agency is af- 
firmed, and as to the defendant Nebraska National Hotel 
Company, the order is reversed and the cause remanded 
for a new trial. ; 

AFFIRMED IN PART AND REVERSED IN PART, 


Lucy A, ADKISSON, APPELLANT, V. EDWARD A. GAMBLE 
ET AL., APPELLEES. 
9N. W. (2d) 711 


FILED MAY 28, 1948. No. 31608. 


1. Workmen’s Compensation, A bill of exceptions filed in this court 
on appeal from the district court in a compensation case must 
be prepared, served, settled and filed in accordance with section 
20-1140, Comp. St. 1929. 

2. Appeal. Where a purported bill of exceptions has been quashed 
and the time for preparing, serving, settling and filing of a 
proper bill of exceptions has expired, the appeal will be dismissed 
if the only issue is the sufficiency of the evidence and the plead 
ings are sufficient to sustain the judgment entered. 


APPEAL from the district court for Lincoln county: Isaac 
J. NISLEY, JUDGE. Motion to quash bill of exceptions sus- 
tained and appeal dismissed. 


Wells C. Jones, for appellant. 


Beatty, Maupin & Murphy, Zelma D. Derry and Beeler, 
Crosby & Baskins, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 
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CARTER, J. 

This is a suit to recover benefits under the workmen’s 
compensation law for an accident alleged to have been suf- 
fered by plaintiff’s husband in the course of his employ- 
ment by the defendants. The trial court entered judgment 
for the defendants and plaintiff appeals. 

While we are of the opinion that the evidence is insuffi- 
cient to sustain a finding that an accident occurred within 
the meaning of the workmen’s compensation law, or that 
plaintiff's husband was an employee and not an independ- 
ent contractor, we are obliged to dispose of the appeal on 
other grounds. 

Defendants have filed a motion to quash the purported 
bill of exceptions for the reason that it was not settled by 
the district court, or tendered to and approved by the de- 
fendants. We are aware of the uncertainty that has exist- 
ed as to the proper manner of authenticating and settling 
a bill of exceptions in a case heard in the district court on 
the record prepared by the compensation court. We shall 
attempt to remove this uncertainty. 

The case was first heard before one of the judges of the 
compensation court, who dismissed the petition. A rehear- 
ing was asked for before the three judges of the compensa- 
tion court, which resulted in a similar order of dismissal. 
An appeal was thereupon taken to the district court. The 
bill of exceptions was properly authenticated and filed in 
the district court. After hearing the case the district court 
also found against the plaintiff and dismissed the action. 
Plaintiff thereupon appealed to this court. All proceedings 
on appeal are regular except that the bill of exceptions set- 
tled by the compensation court was filed here without be- 
ing certified to, settled, and filed, as required by the gen- 
eral laws governing appeals in this state. The question is 
whether the evidence upon which the district court based 
its decision is properly before this court. 

The controlling section of the statutes is section 48-174, 
Comp. St. Supp. 1941, which provides in part: “Any ap- 
peal from the judgment of the district court shall be pros- 
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ecuted in accordance with the general laws of the state reg- 
ulating appeals in actions at law except that such appeal 
shall be perfected within thirty days from the entry of 
judgment by the district court.” 

The general law, section 20-1140, Comp. St. 1929, pro- 
vides in part: ‘When the decision is not entered on the rec- 
ord or the grounds of objection do not sufficiently appear in 
the entry, the party excepting must reduce his exceptions 
to writing within forty days from the adjournment sine die 
of the term of court at which judgment is rendered or at 
which the motion for a new trial is ruled on, and submit 
the same to the adverse party or his attorney of record for 
examination and amendment if desired. * * * Within ten 
days after such submission, the adverse party may proposé 
amendments thereto and shall return said bill with his pro- 
posed amendments to the other party or his attorney of 
record. The bill and proposed amendments must, within 
ten days thereafter, be presented by the party seeking the 
settlement of the bill to the judge who heard or tried the 
case, upon five days’ notice to the adverse party, or his at- 
torney of record, at which time the judge shall settle the bill 
of exceptions, * * * When settled, the bill must be signed 
by the judge with his certificate to the effect that the same 
is allowed.” 

Except for the change as to time in which the appeal 
shall be perfected, section 20-1140, heretofore quoted, pro- 
vides the method of perfecting an appeal in a compensa- 
tion case. Fallis v. Vogel, 187 Neb. 598, 290 N. W. 461. 
Consequently, a bill of exceptions must be prepared, served, 
settled and filed in accordance with the general statute on 
the subject. This the appellant has failed to do. 

A bill of exceptions which has not been properly authen- 
ticated cannot be considered by this court. Romberg v. 
Fokken, 47 Neb. 198, 66 N. W. 282. A purported bill of ex- 
ceptions which has not been served upon the adverse party 
and no opportunity given to suggest amendments does not 
meet the requirements of our statute. Field v. Nebraska 
Telephone Co., 74 Neb. 419, 104 N. W. 932; Shaw v. Diers 
Bros. & Co., 124 Neb, 119, 245 N. W. 419. 
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Without compliance with the statute this court is unable 
to tell whether the testimony and exhibits before us were 
considered by the district court, or if they constitute all of 
the evidence that was before the district court. Authenti- 
cation by the proper officials of the district court is neces- 
sary to insure that all the evidence, and only that which 
was before the district court, is before this court on appeal. 
We do not infer that it is necessary to recopy the evidence 
where it is to be heard de novo on the record, but it is nec- 
essary that it be offered in evidence and again authenticat- 
ed, served and filed in the district court in order that this 
court may know that it is the complete record of the evi- 
dence, rulings and exceptions made in the district court. 
The motion to quash the bill of exceptions is therefore well 
taken. 

The basis of the appeal is the claim that the court erred 
in holding the evidence insufficient to sustain a judgment 
for plaintiff. With the bill of exceptions quashed, it must 
be presumed that the evidence supports the findings of fact 
made by the trial judge. The record shows that the final 
judgment was entered on December 30, 1942, during the 
October, 1942, term of court which adjourned February 1, 
1943. The time having elapsed for preparing, serving, set- 
tling and filing a proper bill of exceptions, the presumption 
that the record supports the findings of the trial court be- 
eomes conclusive. As the pleadings support the judgment, 
the appeal under such circumstances must be dismissed. 
Joyce v. Tobin, 126 Neb. 373, 253 N. W. 413. 

BILL OF EXCEPTIONS QUASHED 
AND APPEAL DISMISSED. 
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GENE JOHNSEN, A MINOR, THROUGH AND BY HIS FATHER 
AND NEXT FRIEND, GEORGE JOHNSEN, APPELLANT, V. 
BENSON FOoD CENTER ET AL., APPELLEES, 

9 N. W. (2d) 749 


FILeD May 28, 1943. No. 31599. 


1. Workmen’s Compensation. “Compensation shall! be calculated with 
reference to the wage the workman was receiving from the per- 
son by whom he was immediately employed at the time of the in- 
jury.” Comp. St. 1929, sec. 48-117. 

Wages under the workmen’s compensation act are re- 

quired to be computed ordinarily according to the terms of the 

“contract of hiring” in force at the time of the accident. 


APPEAL from the district court for Douglas county: JOHN 
A. RINE, JUDGE. Affirmed. 


Gilbert S. Brown, for appellant, 
Sam Klaver and Emmet S. Brumbaugh, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action under the workmen’s compensation laws 
by Gene Johnsen, a minor, by George Johnsen, his father 
and next friend, plaintiff and appellant, against Benson 
Food Center, a corporation, and Harold Victor Jensen, de- 
fendants and appellees. 

It is the claim of plaintiff that on September 13, 1941, 
the defendant, Benson Food Center, owned and operated a 
combined grocery store and meat department at 6110 Mil- 
itary avenue in Omaha, Nebraska, and that the meat de- . 
partment was operated by the defendant, Harold Victor 
Jensen, under an arrangement whereby both defendants 
were liable under the workmen’s compensation laws for 
an accidental injury sustained by plaintiff. It is suggested 
in the briefs that the arrangement was in the nature of a 
partnership or joint enterprise in which the two defend- 
ants were engaged. 
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The record establishes conclusively that plaintiff sus- 
tained an injury, compensable under the workmen’s com- 
pensation laws, in the meat department at 6110 Military 
avenue on September 13, 1941, the particular character of 
which was the severance and loss of the first, second and 
third fingers on his left hand. There is further no question 
that the defendant, Harold Victor Jensen, is liable therefor. 

The defendant, Benson Food Center, has at all times dis- 
claimed any liability in the premises. The findings and 
judgment of both the workmen’s compensation court and 
the district court absolved this defendant from liability. 
From the findings and judgment the district court in this 
connection and from the schedule of compensation applied 
as to Harold Victor Jensen, the plaintiff has appealed. 

The plaintiff relies for the most part upon inferences to 
be drawn from the testimony offered on the part of the de- 
fendants to establish a relationship which would cause them 
to be jointly or severally liable for compensation in favor 
of plaintiff. The record discloses that the Benson Food 
Center is owner and operator of the grocery store in ques- 
tion and that in the store, set apart from the grocery de- 
partment, is a meat department which was operated exclu- 
sively by Harold Victor Jensen, under an oral lease from 
month to month. The grocery department had no control 
over the meat department and neither did the meat depart- 
ment have control over the grocery department. As a part 
of the business of the meat department the grocery depart- 
ment took meat orders along with grocery orders, had them 
filled and delivered with groceries. Payments for such 
meats were made to Jensen by Benson Food Center at the 


__ close of each business day. Jensen had no key to the prem- 


ises and had no access thereto except through the man- 
agement of Benson Food Center. 

On the matter of employment, the plaintiff had, prior to 
September 13, 1941, been employed by Benson Food Cen- 
ter, but by agreement with Jensen he went to work for him 
on Saturday, September 13, 1941, whereby he was to be em- 
ployed in the meat department regularly on Saturdays for 
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$3 per day. It was not contemplated that he was to be em- 
ployed on any other days since he would be in regular at- 
tendance at high school. On the first day of this employ- 
ment, while grinding meat, he sustained the injury for 
which compensation is sought. 

Clearly under the evidence nothing has been disclosed 
which could cause liability for the injury and for compen- 
sation to attach to Benson Food Center. The evidence dis- 
closes only a subtenancy and separate enterprise on the 
premises in Harold Victor Jensen. The judgment of .the 
district court in this respect must be sustained. 

The workmen’s compensation court, and in turn the dis- 
trict court, awarded compensation on the basis of $3 per 
week on the theory that this was the weekly wage of plain- 
tiff under his contract of hiring within the meaning of sec- 
tion 48-126, Comp. St. Supp. 1941. 

The plaintiff contends that notwithstanding the fact that 
his contract of hiring required that he work but on Satur- 
day of each week his weekly wage, for the purpose of fix- 
ing the rate of compensation, should be computed on the ba- 
sis of a six day week at $3 per day or $18 per week, which 
would give him a compensation basis of $12 per week. 

This contention of the plaintiff cannot be sustained un- 
less we are to overrule the previous interpretations placed 
on this statutory provision by this court. Drum v. Omaha 
Steel Works, 129 Neb. 273, 261 N. W. 351; Gorham v. Kie- 
wit Sons Co., 129 Neb. 277, 261 N. W. 353. 

In Drum v. Omaha Steel Works, supra, the court quoted 
from section 48-117, Comp. St. 1929: “Compensation shall 
be calculated with reference to the wage the workman was 
receiving from the person by whom he was immediately 
employed at the time of the injury.” This was followed by 
the following from section 48-126, Comp. St. 1929, which 
language now appears in section 48-126, Comp. St. Supp. 
1941: ‘Wherever in this article the term ‘wages’ is used, 
it shall be construed to mean the money rate at which the 
service rendered is recompensed under the contract of hir- 
ing in force at the time of the accident.” 
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Following the statutory quotations the court said: “The 
plaintiff testifies that he was hired to work on the construc- 
tion of a bridge which was a federal project; that he was 
to be paid 50 cents an hour for 30 hours a week; that it was 
his understanding at the time he was employed that he 
would not work more than the 30 hours at 50 cents an hour, 
which would make his weekly earnings $15 per week. Other 
testimony abundantly supports a finding that the contract 
of hiring between the employer and employee was for 30 
hours of work a week at 50 cents an hour. This would 
make the employee’s weekly wage $15 a week. Wages un- 
der the workmen’s compensation act shall be computed or- 
dinarily according to the terms of the ‘contract of hiring’ 
in force at the time of the accident. Fredrickson Milling 
Co. v. Faser, 124 Neb. 531. It is self-evident that if the 
prevailing wage had been higher the compensation would 
have been more.” 

It is contended by plaintiff that Cole v. M. L. Rawlings 
Ice Co., 189 Neb. 439, 297 N. W. 652, is a controlling prece- 
dent here. With this contention we cannot agree. There is 
a clear distinction between this case and that one. There 
the daily wage was certain but the employment was not 
continuous or certain. Here the wage was certain and the 
employment was continuous under the contract of hiring. 

The statutes failed to provide a specific basis for deter- 
mination of the compensation rate in Cole v. M. L. Raw- 
lings Ice Co., supra, hence it became necessary to employ 
a basis for the fair ascertainment of average weekly earn- 
ings. One was adopted which was undoubtedly favorable 
and fair to the employee. In the present case no such dis- 
cretionary action is allowable. The statute requires that 
the contract of hiring rate shall be applied in fixing the 
rate of compensation to be awarded. That rate is $3 per 
week, 

We observe no ground or reason for a departure from 
the interpretation previously placed on this statute. We 
must assume that this interpretation expresses the inten- 
tion of the legislature in its enactment since it has been 
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convened in regular session four times since the publica- 
tion of the opinion in Drum v. Omaha Steel Works, supra, 
without legislative expression of a contrary intent. 
The judgment of the district court is affirmed. 
AFFIRMED. 


IN RE APPEAL OF THE ROADMIX CONSTRUCTION. 
CORPORATION. 
ROADMIX CONSTRUCTION CORPORATION, APPELLEE, V. STATE 
OF NEBRASKA, APPELLANT, 
9N. W. (2d) 741 


FILED May 28, 1948. No. 31400. 


1. States. Any claim founded upon or growing out of a contract, 
expressed or implied, originally authorized or subsequently rati- 
fied by the legislature must be presented to the auditor of public 
accounts with a right of appeal from his decision to the courts 
and may not in the first instance be presented to the courts, 

Generally, a contract between individuals and the state 

for construction of highways, and all other public improvements 

which the state is authorized to make, should be construed and 
liabilities determined by the same rule as governs contracts be- 
tween individuals. 

Employees, agents, and officers of the state are limited 
in their capacity to act for the state to the express authority 
given them by the Constitution or statutes and the provisions of 
contracts executed by authority thereof and authorized thereby 
and they cannot waive such provisions and the state be bound. 

4, Contracts. Parties to a contract may agree that classification, 
quantity, or quality of work done or things furnished shall be 
left to the judgment of a third person and his estimate or de- 
cision shall be final except when it is shown to be based upon 
fraud, gross mistake as would necessarily imply bad faith, or 
failure to exercise an honest judgment. 

5. Highways. The evidence fails to disclose that the refusal of the 
state engineer to accept the road in the fall of 1936 and requir- 
ing it to be remedied was based upon fraud, gross mistake as 
would necessarily imply bad faith, or failure to exercise an hon- 
est judgment. 

When a contractor agrees to do certain work within a 

specified time, and he is prevented from performing the contract 
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by the act or default of the other party, or by the acts of persons 
for whose conduct the latter is responsible, the delay thus occa- 
sioned is excused, and the contractor may not be held liable, un- 
der a provision for liquidated damages or otherwise, for his non- 
compliance with the terms of the contract. 
APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed, with direc- 
tions, 


Walter R. Johnson, Attorney General, and Herbert T. 
White, for appellant. , 


Roland Max Anderson, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action for damages for breach of a contract was 
commenced by the Roadmix Construction Corporation, ap- 
pellee herein, filing its claim, with the auditor of public ac- 
counts, in the sum of $20,491.83 against the state of Ne- 
braska, appellant herein, for work, labor, materials, sup- 
plies, and equipment as therein set forth by virtue of a con- 
tract entered into with the department of roads and irri- 
gation on August 1, 1936, for the construction of 6.3 miles 
of bituminous sand surface on project No. 203-A in Ante- 
lope county, Nebraska, a federal aid project, which was 
completed and accepted on September 27, 1937. From a 
disallowance thereof appellee appealed to the district court 
for Lancaster county and in its petition on appeal claimed 
the amount thereof to be due for the following: 

A. Amount of money retained by the state 

of Nebraska on Estimate No. 11, dated 

May 23, 19388 $ 2,573.88 
B. 34,058 gal. of M-C-2 asphaltic oil applied 

on the work by direction of engineers, 

accepted by the state and unpaid at 9c_ 

per gallon 3,260.79 
C. Extra manipulation and mixing expense 

due to erroneous directions of engineers 
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as to oil content to be applied to the ag- 
gregate to wit: 


1. Pay roll 3,175.67 
2. Gas and oil consumed by equipment 2,361.19 
3. Equipment rental 6,469.47 
4, Repairs on equipment 732.65 

5. Supervision, insurance, petty cash 
expense 1,362.18 

G. Demurrage on 9 cars M-C-2 road oil on 
job and ready to be used 556.00 
Total $20,491.83 


for the reason that prior to September 27, 1937, the appel- 
lee fully performed the contract by completing the road ac- 
cording to the provisions of the contract and the same was 
on said day inspected and approved and accepted but in the 
construction thereof the appellee alleges that the appellant, 
through its engineers in the field, mistakenly and errone- 
ously sampled and tested the soil in the road for the pur- 
pose of determining the amount of oil that should be used 
and because of these mistaken and erroneous tests the oil 
requirements so calculated were insuffcient, and when add- 
ed to the surface material the appellee was not able to mix 
the surface in the manner desired and additional manipu- 
lation and mixing, together with additional oil, was re- 
quired, and because appellant’s engineers misdirected the 
mixing and manipulation of the surface material after the 
oil was added it became dry and overaerated, filled with 
oil balls and dry streaks of surface material and as a result 
the appellee was damaged thereby for the additional labor, 
materials, work, supplies, and equipment as in the claim 
set forth, all of which constituted a breach of the contract. 
For the reasons herein set forth and for the further reason 
that possession of the highway for work was withheld from 
August 1 to August 8, 1936, the time limit as fixed by the 
contract was waived, together with the liquidated damages 
therefor. That at all times the appellee notified the appel- 
lant’s engineers, either orally or in writing, that it expect- 
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ed compensation for the extra work and materials required 
because thereof and demanded a written order or supple- 
mental contract and agreement therefor which they failed 
and refused to give. Praying for a judgment requiring the 
proper officers to approve and allow the claim and issue a 
warrant for the amount thereof, with interest, to the ap- 
pellee. 

To this petition on appeal the appellant, and all other de- 
fendants, filed an answer admitting the corporate capacity 
of the appellee and the contract entered into by it with the 
appellant through the department of roads and irrigation, 
but denying all other allegations of appellee’s petition, and 
further alleging the tests of the surface material on the 
highway were accurate and made by approved methods and 
indicated the proper amount of oil to be added; that the 
instructions given by the engineers in charge as to manip- 
ulation were proper and correct and if followed a proper 
road would have been obtained, but due to appellee not hav- 
ing proper road construction equipment and not applying 
the oil in accordance with instructions given but in a care- 
less and negligent manner, a greater depth of soil was in- 
cluded in the mix than contemplated by the contract and 
specifications and as a result thereof the quantity of oil was 
insufficient; that the mixing and manipulation were done 
in a careless and negligent manner and due thereto oil balls 
formed in the mix and the same became overaerated, as a 
result of which it was not in proper condition to be accept- 
ed in the fall of 1936; that under the terms of the contract 
all of the work which was rejected was required to be rem- 
edied or removed and replaced in an acceptable manner by 
the appellee at its own expense; that appellee failed to com- 
plete the work within the time provided in the contract and 
was therefore subject to the provisions as to liquidated 
damages; and that all damage suffered was the result of 
careless, negligent, and incompetent manner of performing 
the terms of the contract. Praying that the claim on ap- 
peal be dismissed. 

Appellee’s reply denies the allegation that it was careless 


VoL. 143] JANUARY TERM, 1943 — 429 


In re Appeal Roadmix Construction Corporation 


or negligent in the mixing and manipulating of the surface 
materials, alleges it had sufficient and proper equipment; 
that mixing of the surface soil at a greater depth than con- 
templated was at the direction of the appellant’s ‘engineers 
in charge over appellee’s objections and caused by errors 
and mistakes of the engineers; that mixing to a certain 
depth was a physical impossibility because of the loose con- 
dition of the soil; that the oil balls were due to shortage of 
oil and excess of manipulation; that the appellant waived 
its claim to liquidated damages and praying for the allow- 
ance of its claim. 

The matter was tried to the court, jury being waived, 
and the trial court found that on August 1, 1936, appellee 
and department of roads and irrigation of the state of Ne- 
braska entered into a contract for the construction of the 
road described as Federal Aid Road No. 208-A in Antelope 
county, Nebraska, and appellee proceeded with the con+ 
struction thereof and followed the direction of the appel- 
lant’s engineers in charge as to quantities and character of 
material used, mixing and manipulation thereof, the ma- 
chinery and equipment to be employed, and was duly ap- 
proved on September 27, 1937; that while the road was not 
completed within the time provided in the contract, the 
right to liquidated damages was waived by the appellant by 
its delay in not permitting appellee to engage in the con- 
struction of the work promptly on execution of the contract, 
in not permitting appellee to apply sufficient oil, in the man- 
ner the appellee was forced to use its machinery, and in 
‘renouncing its claim thereto; that appellee followed di- 
rections of the engineers in mixing and manipulating but 
because the amount of oil added was insufficient it caused 
a great deal of additional manipulation and mixing; that 
the formula for determination of the amount of oil to be 
used was based on erroneous tests and calculations on the 
part of appellant’s engineers; that appellee protested and 
gave notice that it could not be performed unless more oil 
was applied and gave notice to the engineers that it would 
claim damages in consequence of the extra labor, material, 
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and hired equipment which it was required to use, and 
found appellee was.entitled to recover damages in conse- 
quence thereof as follows: 
For money retained by the state $ 2,573.88 
For 34,058 gallons of oil 3,065.22 
For extra mixing and manipulation and 
for gas and oil for construction 


equipment 5,681.51 
For equipment rental 4,015.80 
For equipment repairs, etc. 656.35 
For supervision, insurance and petty 

cash 644.54 

Total $16,637.30 * 


That appellee at all times mixed and manipulated the ag- 
gregate skilfully and in good and workmanlike manner and 
used proper and approved equipment in so doing; that the 
appellant is not entitled to detour and maintenance costs. 
The state auditor and secretary of state were directed to 
allow the claim in the amount of $16,637.30 and that the 
auditor of public accounts issue a warrant to the appellee 
for the amount as herein found due on the claim. 

From this judgment appeal has been taken to this court 
by the appellant, hereinafter referred to as the state. 

This being an action for damages for breach of a con- 
tract with the state, through the department of roads and 
irrigation, it was properly instituted by filing a claim there- 
for with the auditor of public accounts and from a disal- 
lowance thereof to appeal to the district court for Lancas- 
ter county, for as held in McNeel v. State, 120 Neb. 674, 
234 N. W. 786, and as stated in Scotts Bluff County v. State, 
133 Neb. 508, 276 N. W. 185: “In view of the constitu- 
tional and statutory provisions relating to claims against 
the state and the judicial interpretations thereof, the legis- 
lation conferring upon district courts jurisdiction to hear 
and determine ‘all claims against the state filed therein 
which have previously been presented to the auditor of pub- 
lic accounts, and have been in whole or in part rejected or 
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disallowed’ (Comp. St. 1929, sec. 27-319) includes ‘any mat- 
ter founded upon or growing out of a contract, expressed 
or implied, originally authorized or subsequently ratified by 
the legislature,’ and such claims must be presented to the 
auditor of public accounts, with right of appeal from his 
decision to the courts, and may not in violation of this re- 
quirement be presented to the courts in the first instance.” 

Nor is the claim made here for damages for breach of the 
contract such a claim that recovery cannot be had thereon 
because it arises in tort for which the state cannot be held 
liable unless generally so provided by statute. The law ap- 
plicable thereto is stated in 1 C. J. 1016, as follows: “The 
mere breach of an ordinary contract does not constitute a 
tort, and if there is no liability except that arising out of a 
breach of a purely contractual duty, the action must be in 
contract, and an action in tort cannot be maintained,” 
which is quoted with approval in McNeel v. State, supra, 
while as stated in 1 C. J. 1020, “‘The gist of the action (for 
tort) is a wrong or breach of duty imposed by law, as dis- 
tinguished from a mere breach of contract.” 

This being a law action in which a jury was waived and 
the case tried to the court, the court’s findings have the ef- 
fect of a jury’s verdict and will not be set aside on appeal 
unless ‘clearly wrong, Helleberg v. City of Kearney, 139 
Neb. 418, 297 N. W. 672, and there is a presumption that 
the court, in arriving at a decision, considered only such 
evidence as was competent and relevant and this court will 
not reverse a case so tried because other evidence was ad- 
mitted, Nelson v. Nelson, 133 Neb. 458, 275 N. W. 829, and 
that the trial court, having had the opportunity of hearing 
the witnesses and observing their general demeanor while 
testifying, was the best judge of the credibility of the tes- 
timony of each and every witness before the court, Nelson 
uv. Nelson, supra. 

The state is as much bound by the 1 terms of its contracts 
as are individuals and generally a contract between indi- 
viduals and the state for construction of highways, and all 
other public improvements which the state is authorized to 
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make, should be construed and liabilities determined by the 
same rule as governs contracts between individuals. This 
rule should in no way be permitted to conflict with the uni- 
versally recognized and enforced rule that neither a state 
nor the United States, in the absence of a general statute, 
can be made to respond in damages for the torts of its offi- 
cers or agents. 

This contract, and the rights of the parties thereunder, 
should be construed in the manner provided by section 27- 
322, Comp. St. 1929: “The court in which such action may 
be brought shall hear and determine the matter upon the 
testimony according to justice and right, as upon the ami- 
cable settlement of a controversy, and shall render award 
and judgment against the claimant, or the state, as upon 
the testimony right and justice may require,’ which stat- 
tute has been cited and followed in Lyman-Richey Sand & 
Gravel Co. v. State, 123 Neb. 674, 243 N. W. 891, and many 
other Nebraska cases. This, however, does not mean that 
this court can reform or rewrite the terms of the contract 
nor interpret them, unless ambiguous, other than as the 
parties have made and clearly set them forth therein but 
must apply the facts to the contract as made. 

Could there be a waiver of those provisions of the con- 
tract requiring written orders or supplemental contracts for 
increased quantities due to alterations in the plans or for 
extra work? Authorities are cited sustaining this position, 
including our own, as to private parties; however, in the 
case of State v. Cochran, 113 Neb. 846, 205 N. W. 568, we 
held: ‘‘Executive state officers have no general authority 
to enter into executory contracts thereby binding the state, 
and the state is not bound by contracts made by them in 
excess of their authority.” And as stated in Campbell Bldg. 
Co. v. State Road Commission, 95 Utah, 242, 70 Pac. (2d) 
857: “The state cannot be held for the acts of its engi- 
neer beyond the powers conferred by law or the written 
contract. Clark County Construction Co. v, State High- 
way Commission, 248 Ky. 158, 58 S. W. (2d) 388; Califor- 
nia Highway Commission v. Riley, 192 Cal. 97, 218 Pac. 
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579; 29 C. J. 610. Any person doing business with the 
state by way of contract or otherwise must take notice of 
the limitations on the authority of the officers or agents of 
the state, since they may act only within the scope of their 
lawful powers. Clark County Construction Co, v. State 
Highway Commission, supra; California Highway Com- 
mission v. Riley, supra. The state road engineer cannot 
waive a provision in the contract that extra work, before 
it can be paid for, must have been authorized and the prices 
fixed by a work order in writing. Kansas City Bridge Co. 
v. State, 61 S. Dak. 580, 250 N. W. 343; Ambaum v. State, 
80 Wash, 122, 141 Pac. 314; Crane Construction Co. v. Com- 
monwealth, 290 Mass. 249, 195 N. E. 110.” Employees, 
agents, and officers of the state are limited in their capacity 
to act for the state to the express authority given them by 
the Constitution or statutes and the provisions of contracts 
executed by authority thereof and authorized thereby and 
they cannot waive such provisions and the state be bound. 
Parties dealing with the state must take notice of this lim- 
itation of their authority as they can act only within the 
scope thereof. However, the question of waiver has no ap- 
plication here for a careful-examination of the claim for 
damages made by appellee for labor, material, rental on 
equipment, and miscellaneous expenses due to a breach of 
contract shows it does not arise out of any increased quan- 
tities of labor and material due to alterations in the plans 
or specifications or to extra work or material within the 
provisions of the contract, but are sought to be recovered 
by reason of a breach of the contract caused by appellant 
failing to have the road bed ready, by delay in making the 
tests of the surface material of the road and in preparing 
the pits to obtain fines and sand to be added thereto, be- 
cause of mistakes and errors in the tests of the road sur- 
face material to obtain the amount of M-C-2 oil that should 
be added thereto by reason of which too small an amount 
was added and as a result oil balls formed and gravel 
streaks remained in the surface material, arid due to misdi- 
rection in the mixing and manipulation thereof that same 
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became overaerated, dry, and full of oil balls, all of which 
prevented the work from being accepted in the fall of 1936. 

The principal question involved here is whether or not 
appellee should have been permitted to introduce evidence 
to show the reasons why the surface material or aggregate 
on the road, as it was mixed in the fall of 1936, was not ac- 
ceptable to the state and what caused the necessity for ad- 
ditional manipulation and mixing so that it was acceptable 
on September 27, 1937, and thereby to recover damages for 
the labor, material, use of equipment, and miscellaneous ex- 
pense had by reason thereof. The contract entered into be- 
tween the parties contains the following provisions: 

“The intent is to prescribe a complete work or improve- 
ment which the Contractor undertakes to do, in full com- 
pliance with the plans, these specifications, the special pro- 
visions, proposal, and contract.” 

“The Engineer shall decide any and all questions which 
may arise as to the quality or acceptability of materials fur- 
nished and work performed and as to the manner of per- 
formance and rate of progress of the work and shall decide 
all questions which may arise as to the interpretation of 
the plans and specification, and all questions as to the ac- 
ceptable fulfillment of the contract on the part of the Con- 
tractor, and as to compensation. His decision shall be final 
and he shall have executive authority to enforce and make 
effective such decisions and orders as the Contractor fails 
promptly to carry out.” 

“All work which has been rejected shall be remedied, or 
removed and replaced, in an acceptable manner by the Con- 
tractor, at his own expense, and no compensation shall be 
allowed him for such removal or replacement.” (Italics 
ours.) 

The foregoing provisions of the contract clearly and ex- 
pressly provide that the purpose of the contract is for a 
completed work which the contractor agrees to do and that 
the quality of his work and the acceptability thereof are 
questions for final determination of the engineer, which, 
under the provisions of the contract refers to “The State 
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Engineer, acting either directly or through an assistant or 
other representative duly authorized by the Engineer, such 
assistant or representative acting within the scope of the 
particular duties assigned to him, or of the authority giv- 
en him,” and that his decisions shall be final and that all 
work which has been rejected shall be remedied or removed 
and replaced, in an acceptable manner by the contractor, at 
its own expense, and no compensation shall be allowed it 
for such removal or replacement. Generally, the courts 
have held that parties to a contract may agree that classifi- 
cation, quantity, and quality of work done or things fur- 
nished shall be left to the judgment of a third person and 
his estimate or decision shall be final, and as held in Peter- 
son v. State, 114 Neb. 612, 209 N. W. 221, and the authori- 
ties therein cited: “It may be observed generally that, un- 
der the federal and state authorities, it is competent for 
parties, in this class of general construction work, to desig- 
nate in the contract some person or official to pass upon and 
decide all disputed questions that may arise in the course 
of construction, and that his decision shall be final.”’ A gen- 
eral survey of the authorities is summarized in the case of 
State Highway Department v. MacDougald Construction 
Co., 189 Ga. 490, 6 S. E. (2d) 570, and the rule announced 
in Peterson v. State, supra,is there announced and followed 
except that the decision of one so authorized is binding up- 
on the parties thereto except when it is based upon fraud, 
gross mistake as would necessarily imply bad faith, or a 
failure to exercise an honest judgment. Therefore, under 
the express and clear provisions of this contract the accept- 
ance or rejection of the work was a matter for final deci- 
sion of the engineer and having made that decision by re- 
jection of the work in the fall of 1936 it was then appellee’s 
duty, under the provisions of the contract, to remedy the 
work at its expense and if it failed to do so, the state, un- 
der the provisions of the contract could have had it done at 
the appellee’s expense, and no evidence should have been re- 
ceived in regard thereto except as hereinafter discussed. 
It is further contended in the brief of appellee that this is 
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not an action to attack a final estimate and therefore these 
decisions are not applicable. However, the question of ac- 
cepting the work is a condition that is prior to the final es- 
timate for as stated in the contract, “Final acceptance is 
stipulated to mean a written final acceptance by the Engi- 
neer, followed by final payment in accordance with the ‘En- 
gineer’s Final Estimate’” and the appellee cannot avoid 
the express provisions of its contract by bringing a suit for 
damages for a breach thereof on the very subject-matter as 
to which it has contracted the engineer’s decision should be 
final, nor can we, as a court, under the construction of sec- 
tion 27-822 of the statute, avoid the express provisions 
thereof but can only do justice and right in accordance with 
the agreements contained therein. 

While the appellee in its claim and petition on appeal did 
not attack the decision of the engineer for fraud, gross mis- 
take as would necessarily imply bad faith, or a failure to ex- 
ercise an honest judgment, however, the record being here 
for our consideration, therefore under the provisions of sec- 
- tion 27-322, Comp. St. 1929, we will examine it for that pur- 
pose. While an extended recitation of the facts disclosed 
in the voluminous record would unnecessarily extend this 
opinion, we will generally set forth the matters upon which 
the evidence conflicts. Appellee’s evidence shows that from 
August 1 to August 8, 1936, when it was ready to proceed 
with the work it was prevented from doing so by failure of 
the state to turn over the road; that it was delayed in add- 
ing sand and fines to the road surface where needed because 
the state delayed in making tests to determine where sand 
and fines should be added to the road surface and then de- 
layed in locating and opening the pits from which sand 
and fines might be taken for that purpose; that it was not 
able to prepare the road so as to be acceptable to the state 
in the fall of 1986 because the engineers in charge made er- 
rors and mistakes in testing the surface material, particu- 
larly with reference to the fines or material that passes a 
200 sieve, and thereby obtained an erroneous S factor in 
the state’s formula, that the state used 1.1 K factor in its 
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formula whereas subsequently thereto and in the year of 
1937 it used a K factor of 1.15, all of which caused error 
in the computation of the amount of oil that was added to 
the surface material in 1936 and that the amount added 
was below what was necessary to obtain an acceptable road 
and that the appellee informed the engineers of this fact on 
‘numerous occasions, both orally and written ; that the engi- 
neers in charge of the work for the state, in their supervi- 
sion thereof, misdirected the mixing and manipulation of 
the surface material after the oil was added thereto in that 
they directed more material to be mixed than was necessary 
to obtain the proper depth of the road bed, that they failed 
to provide or permit the making of a mixing base or oil 
surface upon which to perform the mixing or manipula- 
tion, that they directed the continued mixing thereof long 
after the five-day period provided in the contract thereby 
causing the surface material to become overaerated and 
dry, oil balls to form therein, streaks of dry surface mate- 
rial to remain therein, and to generally cause a condition to 
exist that prevented it from being acceptable to the state. 
On the other hand, the state’s evidence shows the appellee 
was not ready to commence work until August 8, 1936, that 
the pits for fines and sand were located and opened as soon 
as appellee was ready to use them and likewise the tests of 
the road material were made for the purpose of determin- 
ing where fines and sand should be added prior to the time 
appellee was ready to add and mix the same, that the field 
tests of the state of the surface material for the purpose of 
determining the amount of oil that should be added were 
carefully and accurately made and determined the correct 
factors to be used in the formula for computing the amount 
of oil that should be used on the road, that the directions 
as to mixing and manipulation were correct and properly 
made but due to the lack of the proper equipment or a suffi- 
cient amount thereof, due to the inexperience of those in 
charge and the unskilful manner in which they handled the 
equipment, the oil was improperly mixed and the surface 
material improperly manipulated causing oil balls, over- 
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aeration, dry streaks of surface material which made it un- 
acceptable as a road surface. To extend this discussion in- 
to more detail would serve no useful purpose for it clearly 
presents a conflict as to the cause of the unsatisfactory con- 
dition of the mat prepared in 1936 on this road and not ac- 
cepted by the state. But these matters are not here for con- 
sideration by reason of the express provision of the con- 
tract except as to fraud, gross mistake as would necessar- 
ily imply bad faith, or a failure to exercise an honest judg- 
ment. While it does appear from the evidence that there 
was not the best of feeling between the project engineer 
and appellee’s men ‘in charge of the work, however, the evi- 
dence falls far short of showing any fraud, gross mistake 
as would necessarily imply bad faith, or a failure to exer- 
cise an honest judgment in the decision rejecting the work. 

The appellee has cited those authorities dealing with im- 
possibility of performance or impossibility of performance 
due to defects in the plans and specifications but they have 
no application here. Nothing in the evidence shows that 
the plans and specifications were in any way defective so 
as to make performance impossible. The evidence shows 
that to prepare a four-inch bituminous mat on a loose sandy 
surface on a newly graded road without a mixing floor or 
oil base was an extremely difficult and exacting piece of 
work. However, the evidence shows that appellee had the 
road examined by one experienced in the construction of 
roads of this type prior to making its bid, knew of the loose 
condition of this road and the type of surface material, 
knew that the plans and specifications did not call for a 
mixing surface or oil base and that it would be difficult to 
mix and manipulate the four-inch bituminous mat required 
by the contract. While it was an extremely difficult piece 
of work, it was not impossible to perform and these mat- 
ters should have been taken into consideration by the ap- 
pellee in making its bid. 

A further question presents itself in regard to 34,058 gal- 
lons of M-C-2 oil that were used by appellee in connection 
with building this road but which the record shows have 
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never been paid for. There is no question about the qual- 
ity thereof and under the provisions of the contract, which 
intended to prescribe a complete improvement, the appellee 
was to be paid nine cents a gallon for all “asphaltic mate- 
rials which are applied to the combined aggregate, or are 
used in seal coats, or placed in storage for future main- 
tenance by the state, measured as herein provided, shall be 
paid for at the contract unit price for this item.” The con- 
tract further provides for final payment in accordance with 
engineer’s final estimate after the acceptance of the work. 
It appears that after the acceptance of the work the engi- 
neer did on April 29, 1938, issue a final estimate but there- 
after on May 238, 1938, issued another progress estimate 
and since then has issued no final estimate. The contract 
provides the engineer shall decide any and all questions 
which may arise as to the quality or acceptability of mate- 
rials furnished and work performed and his decision shall 
be final. It appearing that the quality of the oil is without 
question and having been used in the construction of the 
completed improvement the appellee is entitled to be paid 
therefor at the contract price. 

In refusing to permit the state to deduct the liquidated 
damages, as in the contract provided, we think the lower 
court was right. Not, however, on the theory of waiver, 
for as herein held, the employees, agents, and officers of the 
state cannot waive its rights except as they are expressly 
authorized by statute or contract. However, on disputed 
evidence the court found that delay was caused by the state 
and the general rule is as stated in 9 Am. Jur. 37, sec. 50: 
“It appears to be a well-settled rule that if a contractor 
agrees to do certain work within a specified time, and he is 
prevented from performing the contract by the act or de- 
fault of the other party, or by the acts of persons for whose 
conduct the latter is responsible, the delay thus occasioned 
is excused, and the contractor may not be held liable, under 
a provision for liquidated damages or otherwise, for his 
noncompliance with the terms of the contract.” 

While the general rule is that interest is not to be award- 
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ed against the state unless expressly so provided by statute 
or the terms of the contract, however, in this contract the 
state agreed to pay for everything furnished thereunder 
promptly upon the completion and acceptance of the work 
and having failed to do so should pay interest thereon from 
the date of the acceptance. 

The judgment of the lower court is therefore reversed 
with directions to enter judgment for appellee for $5,834.67 
with interest at 6 per cent. from September 27, 1937, be- 
ing for 34,058 gallons of M-C-2 oil at nine cents per gallon 
and for the balance retained by the state of $2,573.88 with 
directions to the proper authorities to allow the claim in 
that amount and to issue a warrant therefor. 

REVERSED, WITH DIRECTIONS. 


IN RE ESTATE OF SANFORD C, BOWMAN. 
LENA BOWMAN ET AL., PROPONENTS, APPELLANTS, V. 
CLARENCE C. BOWMAN, CONTESTANT, APPELLEE. 
9 N. W. (2d) 801 


FILED JUNE 4, 1943. No. 31549. 


1. Wills, In an action to set aside a will because of improper or 
undue influence exerted on the testator, the burden of proof is on 
the party asserting it.. 

Evidence of the financial condition of a contestant in a 

will contest may be received and considered, with other evidence 

in the case, as bearing upon the issue of undue influence in the 
execution of a will, where the issue is in the case by proper 
pleadings. Especially is this true where the contestant is in 
close relationship to the testator, and claim is made that the pro- 
visions of the will are unnatural. 

Undue influence, in order to invalidate a will, must be 

of such character as to destroy the free agency of the testator 

and substitute another person’s will for his own. 

In making proof, a contestant is not limited to the bare 

facts that he may be able to adduce, but he is entitled to the bene- 

fit of all inferences which may be legitimately derived from es- 

tablished facts. . 

Undue influence is usually surrounded by all possible 

secrecy, It is almost always difficult to prove by direct and posi- 
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tive proof. It is largely a matter of inferences from facts and 
circumstances surrounding the testator, his life, character and 
mental condition, as shown by the evidence, and opportunity af- 
forded designing persons for the exercise of improper control. 
The declarations of a testator are admissible to show 
_his state of mind and consequent susceptibility to undue influ- 
ence. 


The inequality of distribution, the unreasonableness of 
the will and its unnaturalness are considered in determining un- 
due influence, where the will is grossly unreasonable and incon- 
sistent with testator’s duty to family. : 

While it is a generally accepted view that the mere ex- 
istence of confidential relations between a testator and ‘a bene- 
ficiary under his will does not raise a presumption that the ben- 
eficiary has exercised undue influence over the testator, the rela- 
tionship between the two may be considered with all of the other 
facts and circumstances in the case in determining undue influ- 
ence, 


The essential elements of undue influence are: (1) Sus- 
ceptible person; (2) another’s opportunity to exert it; (3) dis- 
position to do so for improper purpose, and (4) result clearly 
Showing effect of such influence. 

A will contest, where the evidence is conflicting, is tri- 
able to a jury, and upon appeal to the supreme court is not triable 
de novo. 

11. The facts and circumstances, as disclosed by the record, held - 
sufficient to support the verdict of the jury and judgment there- 
on, that the will in the instant case was the product of undue in- 
fluence. 


10. 


APPEAL from the district court for Logan county: EL- 
DRIDGE G. REED, JUDGE. Affirmed. 


G. J. McGinley and Beeler, Crosby & Baskins, for appel- 
lants. 


Hoagland, Carr & Hoagland, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is a will contest. An instrument, purporting to be 
the last will and testament of Sanford C. Bowman, was of- 
fered for probate by Lena Bowman, his wife, and Carl L. 
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Bowman, his brother. Clarence C. Bowman, a brother, filed 
objections to probate, hearing was had in the county court, 
and the will was not admitted to probate. Proponents ap- 
pealed to the district court. 

The answer to the petition and objections to probate al- 
leged lack of testamentary capacity and that the will was the 
product of undue influence. The reply was a general de- 
nial. The case was tried to a jury and a verdict returned, 
with a finding that the testator possessed testamentary ca- 
pacity, but that the will was the product of undue influence 
and was not the last will and testament of Sanford C. Bow- 
man, deceased. Motion for a new trial was overruled. The 
court entered judgment to conform with the verdict. The 
proponents appealed, assigning as error that the verdict 
and judgment are contrary to the evidence and not sup- 
ported by sufficient evidence. This raises the only question 
for review in this court; that is, whether or not the evi- 
dence is sufficient to warrant submission to the jury on the 
proposition of undue influence. This requires a review of 
the evidence. We refer to the material parts thereof as oc- 
casion requires. In this connection, some of the family his- 
tory is appropriate. 

Harry Bowman and his wife Hannah, the father and 
mother of Sanford, Clarence and Carl Bowman, came to 
Lincoln county, Nebraska, in 1888, took a homestead and 
timber claim, and engaged in farming and ranching. The 
father became seriously ill in 1898 with a mental disorder 
and died in 1901. His wife died three weeks thereafter. The 
estate of the parents consisted of a half section, the home- 
stead, and timber claim, farm machinery and live stock. 
At the time of their parents’ death Sanford was approxi- 
mately 35, Clarence 32, and Carl 15 years of age. Sanford 
had charge of the home place for five or six years before 
his father died. Clarence farmed on another place for a 
year in 1896, then moved onto his own homestead which 
cornered the home place. He married in 1899. Sanford 
homesteaded a mile south of the home place. Carl stayed 
with Sanford a short time until he finished school at about . 
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17 years of age; also stayed at Clarence’s and worked out. 
Carl secured his own place in 1914 or 1915, a homestead, 
which he later traded off. He married Mary Schrader 
July 27, 1921, and Sanford married Lena Schrader, her 
sister, in 1929, when he was 61 years of age. On June l, | 
1909, Clarence and his wife conveyed to Sanford by quit- 
claim deed their interest in the father’s home quarter and 
the tree claim. This deed recited the consideration as $300; 
the deed was never recorded. Clarence testified that it was 
without consideration and was for the benefit of Carl. In 
1902 Sanford foreclosed a tax sale on the homestead, tak- 
ing a deed thereto in his own name in 1906, and in 1909 he 
deeded a quarter-section of the land to Carl. Neither deed 
was recorded. 

Sanford continued to farm the home place until he had 
a sale in 1921; thereafter the rents were collected by and 
for him until his death. At the time of Sanford’s death, 
December 17, 1941, he was 74 years of age. Clarence 
owned 960 acres of land in Lincoln county, valued at not to 
exceed $11,000. He owned an acre of land in Oregon, five 
or six head of cattle and $200 in money. Carl was in the 
merchandising business at Ogallala, Nebraska, and had a 
stock of goods of the net value not to exceed $20,000, and 
owned his own home. Sanford’s estate was valued at ap- 
proximately $60,000. 

Evidence of the financial condition of a contestant in a 
will contest is properly received and may be considered with 
other evidence in the case as bearing upon the issue of un- 
due influence in execution of the will where the issue is in 
the case by proper pleadings. Especially is this true where 
the contestant is in close relationship to the testator, and 
claim is made that the provisions of the will are unnatural. 
See In re Estate of Noren, 119 Neb. 653, 230 N. W. 495. 

The will provided for the payment of funeral charges, 
administration expenses and just debts, to be paid out of 
the personal property, and if it be insufficient then out of 
the sale of real estate, and gave to his wife Lena and his 
brother Carl, “share and share alike, all of the rest and 
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residue of my estate * * * in fee simple;” the bequest and 
devise made subject to the homestead interest of the wife 
in and to the property occupied as a residence by the testa- 
tor at the time of his death. Carl was appointed executor. 
The will was made October 24, 1938, was deposited in the 
office of the county judge of Logan county on October 26, 
1938, and there it remained until it was opened and filed 
December 22, 1941. 

After the death of their parents, Sanford and Clarence 
helped each other, exchanging work and neighboring, and 
Sanford would often visit Clarence’s home. In 1910 San- 
ford became seriously ill. He was afraid to stay alone and 
went over to Clarence’s home and remained about a month, 
and was cared for by Clarence’s family. Sanford was ner- 
vous and believed that he was “going to go like his father 
did;” that is, he felt as though he were mentally affected. 
He later went to the home of Clarence’s wife’s father, re- 
mained there approximately a month, and returned to Clar- 
ence’s home for a month. The cause of his illness was wor- 
ry over the loss of some money on a sale of cattle. It is ap- 
parent from the record that in any business venture, where 
a loss might accrue to him, Sanford would worry and be- 
come nervous and ill. In 1921 he had a sale of the personal 
property on the farm. He worried, and speculated on what 
the sale would bring, and agreed to sell the proceeds of the 
sale for $2,100 to a business associate. He continued to 
worry and on the day of the sale was ill. The result of the 
sale proved to be a profit of $474 above the purchase price 
agreed upon and expenses. Realizing that by selling he had 
made a profit for his business associate, Sanford ignored 
the latter, who did not take advantage of the transaction, 
for the reason, as he expressed it, Sanford would be “down 
and out,” would become ill worrying about the loss. This 
associate observed that Sanford always feared a loss and 
would worry about it when they would purchase cattle to- 
gether. After the sale, Sanford moved to Stapleton. He 
lived at Clarence’s home and other places and in 1929 mar- 
ried Lena Schrader, with whom he had boarded just prior 
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to his marriage. He conducted an elevator which was not 
a profitable venture. 

Sanford had a very deep affection for Carl, upon whom 
he looked more as a son, and endeavored to take care of 
him. He loaned Carl various sums of money at different 
times, and Carl repaid some of the money. Sanford pur- 
chased $8,200 worth of government bonds and had them 
made payable jointly to Carl and himself; some to be paid 
to Carl at Sanford’s death. On one occasion he purchased 
$1,500 worth of bonds, and they were sent to Carl, who did 
not know who the sender was. Later, Sanford told him 
that he had sent them. After Sanford’s marriage, Carl, his 
wife, and Sanford and his wife became very close friends, 
visited back and forth and had a great deal in common. 
This friendship continued until Sanford’s death. 

Clarence moved to Stapleton in January, 1923. At that 
time Sanford came to Clarence’s home and stayed with him 
for a while. Clarence and he talked at various times about 
the farm and old times, and on February 2, 1923, in the 
presence of Clarence’s wife, Sanford was figuring and wrote 
out a check for $7,000 and handed it to Clarence, saying: 
“T’ve always helped Carl;”’ “I’ve never done nothing for 
you, and you folks have always taken care of me when J 
“was sick;’” “You never got anything out of the estate;” 
“IT want you to have this.’’ Clarence took the check and 
thanked Sanford, but never cashed it, although it would 
have cleared without difficulty, giving, in substance, as his 
reason that Sanford was sick and growing worse, was then 
involved in a land deal, and that this check would deplete 
Sanford’s account in the bank and interfere with his busi- 
ness. Clarence testified that Sanford was nervous, sick and 
could not sleep; that he called Doctor Carr, who told him 
that Sanford’s condition was mental more than physical. 
This was corroborated by Dr. C. E. Kennon, who examined 
Sanford at Clarence’s home in the winter of 1923. The 
doctor testified that Sanford did not talk naturally, seemed 
a little demented, and that his mental condition was not at 
that time normal, due to toxemia. 
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Whenever Sanford was ill Carl would be sent for. He 
had a faculty of rebuilding Sanford’s morale and inducing 
him to throw off his burdens. After such illness, Sanford 
took trips which contributed materially to his betterment. 
There are isolated instances depicted by the record where 
Sanford made some remarks to the effect that Clarence be- 
lieved he, Sanford, had taken things from the father’s es- 
tate and, therefore, Clarence need not expect anything from 
him. There was one remark attributed to Clarence with 
reference to Sanford’s marriage, to the effect that Sanford 
should make up his own mind and not rely on Carl as to 
when his wedding should take place, and the religious ques- 
tion was slightly involved, but these incidents apparently 
did not affect the relationship between Clarence and San- 
ford, except that after the latter’s marriage there was very 
little visiting between the two families, while the relation- 
ship existing between Carl and his wife and Sanford and 
his wife was very close. 

The record further discloses that Sanford was eccentric 
in some degree, was rather close in some of his business re- 
lations, and at times refused to loan Carl money, but after 
thinking the matter over he would generally make the loan. 
There is testimony to the effect that, as Sanford failed in 
health and grew older, he would forget about the collection 
of his accounts, such as interest and rents, and the amounts, 
and, upon being informed that an amount was wrong, would 
correct it; that his condition was gradually growing worse 
in this respect, and that he looked badly, especially during 
the last few years of his life. Prior to the summer of 1938 
Sanford was worried about what was known as the Polz- 
kill deal. This involved a mortgage given by Carl Polzkill 
to Sanford in the amount of $1,800. Car] Polzkill would 
not pay the mortgage or interest thereon, so Carl Bowman 
took over the deal for his brother by increasing the loan 
and having the mortgage made to himself for $2,800. In 
doing this he used $1,005 of Sanford’s money. 

Sanford told some of his close friends and neighbors that 
his health was not good and that he was losing his mind. 
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These neighbors and friends testified that he seemed to be 
sick, weak, feeble, distressed, tired and nervous. It is true 
that Carl was the recipient of many favors from Sanford 
during the course of Sanford’s life, especially with refer- 
ence to money matters. Sanford relied on Carl and confid- 
ed in him. Carl attended to a great deal of Sanford’s bus- 
iness, collected rents and interest for him, obtained a loan 
for him on one occasion and was thoroughly acquainted 
with Sanford’s business, and the older Sanford grew the 
more he relied on Carl. When Sanford would become ill, 
his wife would call for Carl to come and encourage him. 

Clarence moved to Oregon in 1938 where he lived on his 
land. The relationship between him and Sanford continued 
to be friendly, and Sanford sent Christmas cards and other 
favors to Clarence’s family and loaned money to his chil- 
dren which was repaid in part. When Clarence would re- 
turn to Nebraska, he would visit with Sanford and was at 
Sanford’s house for dinner on one of such visits. Carl sent 
for Clarence during Sanford’s last illness, and Clarence 
went to the hospital to see his brother, telling him he had 
come to Nebraska to see him. Thereafter Carl told Clar- 
ence not to tell Sanford he had come especially to see him, 
and Clarence informed him that he had already talked to 
his brother about this matter. Car] then told Clarence about 
the will and how Sanford had left his property, saying “if 
you don’t get smart I’ll give you a little.’ While Sanford 
was in the hospital, Clarence would visit him two or three 
times a day. On one of these occasions Sanford told Clar- 
ence: “When I get well I’m going to do different.’ Clar- 
ence did not ask him what he meant by this statement. 
Carl was present, and Sanford made the same statement on 
one or more other occasions. 

The foregoing constitutes the substance of the materia] 
evidence in the record. The trial court properly placed the 
burden of establishing undue infiuence on the contestant 
who asserted it. 

In an action to set aside a will because of improper or 
undue influence exerted upon the testator, the burden of 
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proof is upon the contestant. In re Estate of Hagan, p. 459, 
post, 9 N. W. (2d) 794, and cases cited therein on this prop- 
osition. We adopt the rule with reference to the burden 
of proof as announced above and the reasoning in support 
thereof. 

“It has been held impossible to describe with precision 
and exactness what is undue influence, and what the qual- 
ity and the extent of the power of one mind over another 
must be to make it undue.” 68 C. J. 748. 

“Undue influence, in order to invalidate a will, must be 
of such character as to destroy the free agency of the tes- 
tator and substitute another person’s will for his own.” Jn 
re Estate of Stuckey, 105 Neb. 641, 181 N. W. 564. And in 
28 R. C. L. 142, sec. 97, it was said that undue influence 
can rarely be established by direct proof, and, accordingly, 
it is the rule that undue influence may be proved by indi- 
rect evidence and by proof of facts from which it may be 
inferred. 

“In making his proof a contestant is not limited to the 
bare facts that he may be able to adduce, but he is entitled 
to the benefit of all inferences which may be legitimately 
derived from established facts.” Ginter v. Ginter, 79 Kan. 
721, 101 Pac. 634, 22 L. R. A. n.s. 1024. 

In In re Estate of Noren, supra, this court said: “Undue 
influence * * * is usually surrounded by all possible se- 
crecy. It is almost always difficult to prove by direct and 
positive proof. It is largely a matter of inferences from 
facts and circumstances surrounding the testator, his life, 
character, and mental condition, as shown by the evidence, 
and the opportunity afforded designing persons for the ex- 
ercise of improper control.” 

Where the will contains unjust or Gnas caralr provisions, 
it demands close, judicial scrutiny. The declarations of tes- 
tator are admissible to show his state of mind and conse- 
quent susceptibility to undue influence. The fact that a 
will is unnatural, unreasonable or unjust in the distribution 
of property is a circumstance to be considered by the jury 
in connection with other evidence bearing on the question 
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whether the will is the result of undue influence. 28 R. C. 
L. 148, sec. 108, and note 12. In this connection, the ine- 
quality of distribution, the unreasonableness of the will and 
its unnaturalness are considered in determining undue in- 
fluence where the will is grossly unreasonable and plainly 
inconsistent with testator’s duty to family. 28 R. C. L. 148, 
sec. 103. ; 

While it is a generally accepted view that the mere ex- 
istence of confidential relations between a testator and a 
beneficiary under his will does not raise a presumption that 
the beneficiary has exercised undue influence over the tes- 
tator, the relationship between the two may be considered 
with all other facts and circumstances in the case. This is 
in connection with all the other evidence and circumstances 
as disclosed by the authorities heretofore cited. 

Essential elements of undue influence are: (1) Suscep- 
tible person; (2) another’s opportunity to exert it; (3) dis- 
position to do so for improper purpose, and (4) result 
clearly showing effect of such influence. Will of Schaefer, 
207 Wis. 404, 241 N. W. 382. 

In view of the authorities heretofore cited and consider- 
ing the evidence in connection therewith, we conclude that 
the testator was susceptible to undue influence. He was 
failing in health for the last few years of his life; he had 
confided in and leaned more upon Carl; he was 70 years of 
age; he had loaned Car] large sums of money, had made out 
bonds for the benefit of Carl, and on the day that he made 
his will he and his wife had gone to Carl’s. On the morn- 
ing he left he asked for a lawyer, said he was going to make 
a will, and went to a lawyer recommended by Carl. Obvi- 
ously, there had been some talk about the will. Some of 
the witnesses testified that the testator told them Carl was 
urging him to make a will. Carl knew that his brother was 
going to make a will that morning, told his wife the same 

‘afternoon that a will had been made, and Lena referred to 
it as “the will.” 

The opportunity to exert undue influence was present. 
Carl was able to “jolly’’ Sanford and build his morale when 
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he had sick spells. Carl and Sanford married sisters; their 
family relationship was very close, while the relations with 
the contestant were not close, and, in fact, Sanford and his 
wife for a period of 12 years were in contestant’s house 
but once. True, there was some small amount of visiting, 
but not such as one would expect as disclosed by the cir- 
cumstances, because during the early part of their lives San- 
ford and the contestant helped each other, endured some 
hardships, and the contestant and his family cared for and 
nursed Sanford during his extreme illness on at least two 
occasions, and befriended him as a brother would and should 
do. All of this was apparently forgotten after Sanford’s 
marriage. 

Was there a disposition on the part of Carl and Lena to 
exercise undue influence? From the foregoing statements 
and the evidence, there was a disposition to exert undue in- 
fluence. We have heretofore mentioned the relationship of 
the parties. There was apparently no hesitancy on the part 
of Carl, who had much insight into Sanford’s business, in 
accepting property in his name, as evidenced by the bonds 
and the loans made to him. After he learned the contents 
of the will on Christmas Day, 1940, he said nothing about 
it until the conversation he had with the contestant after 
Sanford’s death. Lena married Sanford when he was 61 
years of age. He purchased a home for her. She had little 
means. The circumstances are significant that not much 
contact thereafter was had with Clarence and his family, 
but there developed the close relationship between Lena, 
her sister, Carl and Sanford. Carl knew the contents of 
the strong box; he transacted business; Lena knew all of 
these circumstances. 

Was there a result clearly appearing to be the effect of 
the supposed undue influence? This question must be an- 
swered in the affirmative. The basis of the testator’s wealth 
was the estates of his parents which were never adminis- 
tered. Sanford had the use and benefit of the same for a 
period of 40 years. He had adequately taken care of Carl. 
Under the circumstances, the will is grossly unreasonable 
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in ignoring Clarence, especially when considered with the 
fact that on February 2, 1923, Sanford gave Clarence a 
check for $7,000, recognizing that Clarence was entitled to 
this much of the estate, or at least recognizing that Clar- 
ence had an interest in their parents’ estates. Clarence did 
not cash the check; he knew the frailty of testator’s mind, 
his general disposition, the fact that he worried and that 
he was then engaged in a business deal. There is further 
evidence that the testator at times realized that Clarence 
was entitled to some of the benefits from their parents’ es- 
tates. During his last illness he remarked that if he re- 
covered he would do differently. It is unnatural and gross- 
ly unreasonable that a brother so considerate of the testa- 
tor’s well-being should be absolutely forgotten and ignored. 

We conclude from all the evidence that the elements that 
go to make up undue influence were present in this case, 
and that the question was properly presented to the jury. 

Generally speaking, where the record in a law action 
contains evidence to support a proposition, and reasonable 
minds might differ as to whether the proposition is sup- 
ported thereby, the question is one for the jury. Where, as 
in this case, competent evidence relating to undue influence 
is conflicting, the issues of fact are questions for the jury, 
and it is not error for the court to submit such issues. In 
re Estate of Noren, supra. 

A will contest is not triable de novo in the supreme court, 
The practice supported by the weight of authority in this 
state is that a will contest, where the evidence is conflict- 
ing, is triable to a jury and, therefore, upon review in the 
supreme court is not triable de novo. In re Estate of Ku- 
bat, 109 Neb. 671, 192 N. W. 202. See, also, In re Estate of 
Hagan, supra, and cases cited therein on this proposition. 

For the reasons given in this opinion the judgment of 
the trial court is affirmed. 

AFFIRMED. 
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‘BUSINESS AS OMAHA MERCHANTS TRANSFER COMPANY, 
APPELLANT. 

9 N. W. (2d) 788 


FILED JUNE 4, 1948. No. 31612. 


1. Workmen’s Compensation. In a workmen’s compensation case, the 
burden of proof is on the employee to prove by a preponderance 
of the evidence that the personal injury was caused to the em- 
ployee by an accident arising out of and in the course of his em- 


ployment. 

2. The work contemplated to permit a recovery must arise 
out of and in the course of the employer’s business,—some duty 
which the workman is employed to perform, or a duty incidental 
to that work. 

3. The term, “arising out of and in the course of employ- 


ment,” contained in the workmen’s compensation law, covers all 
risks of accident from causative acts, done or occurring within 
the scope or sphere of the employmerit, which include all acts in- 
cident or necessary to the performance of work. 

4. Record examined, and held to sustain award granted by the dis- 
trict court. 


APPEAL from the district court for Douglas county: JOHN 
A. RINE, JUDGE. Affirmed. 


Rosewater, Mecham, Shackelford & Stoehr, for appellant. 


Edward F. Fogarty, E. Melvin Kennedy and Emmet L. 
Murphy, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is an appeal from a workmen’s compensation award 
made by the district court. The plaintiff alleged that he 
was an employee of the defendant company and received 
personal injuries as the result of an accident in the course 
of his employment, and prayed for compensation. The an- 
swer was, in effect, a general denial. The trial court found 
that the injury sustained by plaintiff was “to his upper lum- 
bar and lower thoracic vertebrae, causing and producing 
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extensive paralysis of his lower limbs, bowels and bladder, 
and loss of function of nerves and muscles of his body, ex- 
tending downward from said portion of his vertebrae;” that 
the plaintiff, upon the happening of said accident, became 
and for the remainder of his life will remain permanently 
and totally disabled; that at the time of the accident plain- 
tiff was employed by defendant company at an hourly wage 
of 55 cents for a regular working day of eight hours; that 
the employment by defendant was not continuous, within’ 
the terms of the workmen’s compensation law, and that the 
plaintiff’s wages were such as to entitle him to compensa- 
tion at the rate of $15 per week for the first 300 weeks from 
and after April 24, 1941, and at the rate of $10 per week 
thereafter during his natural life. The judgment further 
provided for.reasonable medical and surgical fees. 
Defendant appeals from the award, alleging as error that 
the findings of fact are not supported by the evidence; that 
the plaintiff was not, at the time of the accident, working 
for the defendant; nor was the accident one which arose 
out of any employment of the plaintiff by defendant. 
Plaintiff, a married man 25 years of age, began doing 
some work for the defendant company from and after April 
1, 1941, to the date of the accident. He worked for a pe- 
riod of 16 days during that time at a fixed wage of 55 cents 
per hour, based on an eight-hour day. He worked at 109 
South Tenth street, in Omaha, Nebraska. At this location 
is a six-story brick building, facing west on Tenth street. 
There are two entrance doors, both facing west; one about 
six feet north of the south line of the building, and the oth- 
er about eight feet north of the first door. Along the south 
side of the building, running the full length thereof, there 
is a spur railroad track close to the building. On this track 
cars are spotted for unloading equipment into the building. 
There is an elevator shaft approximately 20 to 25 feet east 
of the west or front end of the building, which is placed 
against the south wall. There is also a stairway just east 
of and along side the east wall of the elevator shaft, and 
there is a steel rolling door through the south wall of the 
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‘building, leading to the outside, right at the elevator. The 
east and west walls of the elevator shaft are of solid brick. 
At the north side of the elevator shaft there is a wooden 
sliding gate which is raised and lowered, and which is the 
only opening into the elevator shaft from the inside of the 
building. This elevator is a freight elevator, consisting of 
a platform with cable mechanism. The steel door in the 
south wall was used for unloading of box cars spotted on 
the spur track. These cars were generally loaded with card- 
board cartons. When gondola cars, being flat freight cars, 
were unloaded, which was generally at the east part of the 
building, the supplies would be conveyed through a chute 
directly into the basement. 

Prior to April 1, 1941, this building had been leased by 
its owners to the United States government for storage of 
army ordnance supplies.. The defendant company had a 
contract with the United States army authorities under 
which it was to unload supplies from the freight cars spot- 
ted on the spur track and place such supplies in the build- 
ing. The men to do this unloading were usually obtained 
by calling Labor Union Hall. Some one in authority in the 
defendant company would call the hall by telephone. Ou 
this occasion, the morning of April 24, 1941, a call came in- 
to the hall and was received by an employee, who, in turn, 
called one of the workmen present. In this connection, 
when the men were on the job they were often told in the 
afternoon to report again next morning; otherwise they 
would report at the Union Hal! and wait for calls. Howard 
Miller, one of the workmen, who had had experience with 
the defendant in this class of work, answered the call which 
was from defendant G. Howard Johnson. Miller’s version 
of the telephone conversation is as follows: “A. He (John- 
son) asked me if the boys were there. I told him that they 
were. He said ‘All right, you take the gang and go directly 
down there ;’ he said ‘there is a car there.’” Johnson's ver- 
sionis: “A. I called—I asked for Howard Miller and asked 
him to get together a certain group of men whom I named.” 
The plaintiff was included in this group, as he had previ- 
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ously been working for the defendant company. Johnson 
further testified: “A. After he had notified me that they 
were there, I told him to take the men and go to the ware- 
house, 109 South 10th street, and to wait, that we would 
meet them at the door to get them admitted.” The plain- 
tiff, Miller and a workman named Gard proceeded to the 
warehouse in the plaintiff’s automobile. The government 
had guards stationed at the entrances and at various parts 
of the warehouse to guard against damage and sabotage. 
At first the workmen were admitted without identification ; 
later, identification was required. 

When the plaintiff arrived at the warehouse he got out 
of his automobile, went to the front (the west) door, and 
the guard let the plaintiff and that part of the crew with 
him inside of the building. The plaintiff walked over to the 
elevator and raised the gate, as he had done various times 
before; it was dark, and it looked to him as if the elevator 
were there. He reached out, started to step across; the ele- 
vator was not there, and he fell into the pit from the main 
floor to slightly below the level of the basement floor. 

During the course of plaintiff’s employment, he had done 
various types of work, including piling merchandise in the 
building, trucking from the car to the place where the mer- 
chandise was to be piled, and working in the car outside 
the building. On the two days immediately preceding the 
accident, he worked unloading supplies from box cars at 
the elevator entrance. On the morning in question neither 
the plaintiff nor the crew knew the work to which they 
would be assigned. The employee Gard saw the gondola 
car which was to be unloaded, but plaintiff did not and was 
not aware what kind of a car had been spotted to be un- 
loaded. To unload the gondola car it would be necessary 
for some one to raise the wooden gate at the north end of 
the elevator, so that the trucks could be wheeled onto the 
elevator platform, to be lowered to the basement. The 
workmen testified that it was the practice to open the steel 
rolling door in the south wall of the building at the eleva- 
tor in order to let additional] light and air into the basement. 
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The testimony of defendant Johnson is that the work- 
men are instructed to come to the warehouse and remain on 
the outside until identification of and admission for them 
could be obtained; that they are not informed as to their 
work assignments until such time as one in authority for 
the defendant company reaches the warehouse and gives 
such instruction ; that the workmen are further instructed 
. not to operate the elevator. The record discloses that on 
other work days during the three-week period that the 
plaintiff worked for defendant company the men would go 
on and about their work, regardless of whether any one in 
authority for the defendant were there in the morning in 
time; that they had, in fact, become accustomed to going 
fairly regularly to this class of work, and left their work 
clothes and work aprons in the building. Just before the 
accident Miller was getting his work apron; Gard had his 
work clothes on, preparatory to loading the trucks onto the 
elevator. The plaintiff was evidently going to open the ele- 
vator door to proceed across the platform, assuming that it 
was level with the floor, to open the door in the south part 
of the building where he had on the two preceding days un- 
loaded supplies in this part of the building. As he was pro- 
ceeding to the elevator, the captain of the guard was close 
behind him, said nothing to him about the elevator, or any- 
thing connected with the work, but was present to see what 
the plaintiff was going to do. 

It is well established that in a workmen’s compensation 
case the burden of proof is on the employee, to prove by a 
preponderance of the evidence that the personal injury was 
caused to the employee by an accident, arising out of and 
in the course of his employment, and citation of authority 
is not necessary. 

In the instant case it was the custom to open the steel 
door in the south wall of the building, to let in light and 
air. This was true, whether the workmen were unloading 
box or gondola cars, and frequently cars of both types would 
be unloaded on the same day. Plaintiff opened the wooden 
gate at the north end of the elevator. It was necessary to 
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raise this gate for the workman Gard, who was preparing 
to bring over hand trucks to be wheeled onto the elevator 
platform and lowered to the basement floor, and enable the 
workmen to unload the gondola car. Plaintiff had arrived, 
was admitted to the premises, was inside the building, 
where his duties were to be performed and required his 
presence, and had gone about his work. 

The term, “arising out of and in the course of employ- 
ment,” contained in the workmen’s compensation law, cov- 
ers all risks of accident from causative acts done or occur- 
ring within the scope or sphere of the employment, which 
include all acts incident or necessary to the performance of 
the work. Hopper v. Koenigstein, 185 Neb. 837, 284 N. W. 
346. See, also, Coster v. Thompson Hotel Co., 102 Neb. 
585, 168 N. W. 191; Tragas v. Cudahy Packing Co., 110 
Neb. 329, 193 N. W. 742; Speas v. Boone County, 119 Neb. 
58, 227 N. W. 87; Sentor v. City of Lincoln, 124 Neb. 403, 
246 N. W. 924; Struve v. City of Fremont, 125 Neb. 463, 
250 N. W. 663. 

We conclude that the plaintiff sustained personal injuries 
as the result of an accident arising out of and in the course 
of his employment. 

It is next contended that the employment of the plaintiff 
was continuous employment, within the meaning of the com- 
pensation law of this state. It is not disputed that the 
plaintiff was paid 55 cents per hour for -his work, based. on 
an eight-hour day. The compensation law provides in part: 

“Wherever in this article the term ‘wages’ is used, it 
shall be construed to mean the money rate at which the 
service rendered is recompensed under the contract of hir- 
ing in force at the time of the accident. * * * In continu- 
ous employments, if immediately prior to the accident the 
rate of wages was fixed by the day or hour or by the out- 
put of the employee, his weekly wages shall be taken to be 
his average weekly income for the period of time ordinari- 
ly constituting his week’s work, and using as the basis of 
calculation his earnings during as much of the preceding 
six months as he worked for the same employer; the calcu- 
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lation, furthermore, to be made with reference to average 
earnings for a working day of ordinary length and exclu- 
sive of earnings from overtime.” Comp. St. 1929, sec. 48- 
126. 

The record in this case shows that plaintiff was employed 
from April 1 to the date of the accident, April 24, for some 
16 days. This is not continuous employment and was not 
intended to be. It was not seasonable, where employment 
depended upon the weather, as defined in the section of the 
statute. This being true, the case is governed by the first 
sentence in section 48-126, supra, providing that the term 
“wages’’ as therein used “shall be construed to mean the 
money rate at which the service rendered is recompensed 
under the contract of hiring in force at the time of the ac- 
cident.” See Carlson v. Condon-Kiewit Co., 185 Neb. 587, 
283 N. W. 220. We conclude that the court properly fixed 
and determined the compensation to be paid plaintiff. 

Section 48-125, Comp. St. Supp. 1941, provides in part: 
“Whenever the employer refuses payment, or when the em- 
ployer neglects to pay compensation for thirty days after 
injury, and proceedings are held before the Compensation 
Court, a reasonable attorney’s fee shall be allowed the em- 
ployee by the court. In the event the employer appeals to 
the district court from the award of the Compensation 
Court or any judge thereof and fails to obtain any reduc- 
tion in the amount of such award, the district court may 
allow the employee a reasonable attorney’s fee to be taxed 
as costs against the employer.” It will be observed that 
the district court, under the conditions specified in the stat- 
ute, may allow an attorney’s fee. 

We see no reason why an allowance should not have been 
made by the district court for attorney’s fees. The inju- 
ries received by the plaintiff were most serious and result- 
ed in total permanent disability to him for the balance of 
his natural life. The attorney’s fees allowed for services 
in this court are fixed in the sum of $350 to be taxed as 
costs against the defendant. 

AFFIRMED. 
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IN RE ESTATE OF CLARA E. HAGAN, 


GLENN H. FRITZLER ET AL., APPELLEES, V. OSCAR A. KEITH- 
LEY ET AL., APPELLEES: SAMUEL L. WINTERS, EXECUTOR, 


2 


10. 


11. 


12. 


APPELLANT. 
9N. W. (2d) 794 


FILED JUNE 4, 1943. No. 31533. 


Appeal. In a law action where a jury is waived the findings of 
fact of the trial judge shall have the same force and effect as a 
verdict of a jury and will not be set aside unless clearly wrong. 
Jury. The right to a trial by jury in probate matters in the 
county court does not exist. 

There is no constitutional right to trial by jury in ap- 
peals to the district court from the county court in probate mat- 
ters. 


There is no absolute right to trial by jury on appeal to 
the district court in probate matters unless such right is express- 
ly conferred by statute. 

The right to trial by jury on appeal from the county 
court in probate matters is expressly conferred by statute. 
Wills. Where a will is attacked on the ground that it was pro- 
cured by undue influence the burden is upon the party so alleging 
so to prove. 

The decisions of this court containing exceptions to the 
rule that where a will is attacked on the ground that it was pro- 
cured under undue influence the burden is upon the party so al- 
leging to prove it are overruled. 

Evidence. The burden of proof in its proper sense rests, 
throughout the case, as to each issue, on the party originally hav- 
ing the burden as to such issue. 

The question of where the burden of proof shall rest 
shall be determined from the pleadings. 

The burden of evidence is determinable by the court 
from time to time throughout the trial and may shift from side 
to side during its progress. 

Wills. Where a will is attacked on the ground of lack of mental 
capacity the burden is on the proponent to show mental capacity. 
The elements necessary to be established to warrant the 
rejection of a will on the ground of undue influence are (1) that 
the testator was subject to such influence; (2) that the oppor- 
tunity to exercise it existed; (3) that there was a disposition to 
exercise it; (4) that the result appears to be the effect of such 
influence. 
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138. 


A will having been attacked on the ground of lack of 
mental capacity, before it may be upheld, it must be shown that 
(1) the testator understood the nature of the act; (2) knew the 
extent of his property; (3) understood the proposed testamentary 
disposition; (4) knew the natural objects of his bounty; and (5) 
that the will represented his wishes. 


APPEAL from the district court for Douglas county: AR- 
THUR C. THOMSEN, JUDGE. Affirmed. 


Samuel L. Winters, for appellant. 
Reed, Ramacciottt & Hruska, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 3 

This is an appeal by Samuel L. Winters, executor of the 
estate of Clara E. Hagan, deceased, from an order and judg- 
ment of the district court for Douglas county, Nebraska, ad- 
mitting to probate a will of the said Clara E, Hagan, and 
the refusal to admit to probate an earlier one. The named 
beneficiaries of the earlier will, who are nephews and a 
niece of the testatrix, have not participated as appellants 
herein, hence they have been named as appellees. Oscar 
A. Keithley and Maud E. Keithley, husband and wife, are 
beneficiaries under the will in question here and are the 
only parties against whom the appeal is directed, therefore 
in this opinion they alone will be referred to as appellees. 

On August 1, 1940, Clara E. Hagan made and executed 
a will by the terms of which, after payment of debts, funer- 
al expenses and costs of administration, she left her entire 
estate in proportions not necessary to be set forth here to 
a niece and three nephews. In this will Samuel L. Winters . 
was designated executor. Her mental capacity and the pro- 
priety of this will have not been brought into question. 

On February 18, 1941, she made and executed another 
will. In this will Oscar A. Keithley and Maud E. Keithley, 
or the survivor of them, were left two lots and four houses, 
the furniture, furnishings, equipment and personal effects 
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of Mrs. Hagan, and also a real estate mortgage of the value 
of about $600. Substantial portions of the balance of the 
estate were left to two of the nephews and the niece. The 
other nephew was given $1. These nephews and this niece 
appear to be the only closely related persons. The Keith- 
leys were not related to Mrs. Hagan. 

Clara E. Hagan died June 28, 1941. Petitions for pro- 
bate of the two wills were filed in the county court. The 
former was admitted to probate by the county court and 
Samuel L. Winters duly qualified as executor. From the 
order admitting this will and the denial of the later will to © 
probate the Keithleys appealed to the district court. In 
the district court a jury was waived and trial was had to 
the court. In the district court the judgment of the county 
court was reversed, the earlier will was denied and the later 
ene admitted to probate. From this judgment of the dis- 
trict court Samuel L. Winters, executor, perfected an ap- 
peal to this court. : 

As has been pointed out no attack-is made upon the ear- 
lier will as a will. The contention of the appellees is only 
that it was superseded and rendered of no effect by the lat- 
er will. The later will is attacked on the ground that Mrs. 
Hagan lacked sufficient mental capacity to make a will and 
on the further ground that it was made and executed un- 
der undue influence. 

Before entering upon a discussion of the merits of the 
controversy it will be necessary to determine the approach 
thereto. 

Appellant contends that the case having come to the dis- 
trict court on appeal from the county court in a probate 
matter, it was triable to the court without a jury, as in equi- 
ty, and that here it shall be considered de novo on the rec- 
ord, and agreeable to the statutory rule that in equity cases 
this court shall reach an independent conclusion without 
reference to the conclusion reached in the district court. 
Comp. St. 1929, sec. 20-1925. 

On the other hand the appellees contend that it shall be 
approached as in law actions where a jury is waived, and 
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that the findings of fact of the trial judge shall have the 
same force and effect as the verdict of a jury and will not 
be set aside unless clearly wrong. Linch v. Berggren, 135 
Neb. 530, 282 N. W. 528; Batth v. Metropolitan Life Ins. 
Co., 137 Neb. 676, 290 N. W. 902. 

As authority for his position the appellant cites the case 
of In re Guardianship of Warner, 137 Neb. 25, 288 N. W. 
89, and numerous cases from other jurisdictions. The mat- 
ter presented there was the effect of a verdict in an appeal 
to the district court from the appointment of a guardian. 
It was held that trial by jury as a matter of right did not 
exist hence the verdict of the jury was advisory only, and 
in consequence error could not be predicated on instruc- 
tions given. 

In legal principle we perceive no difference in that case 
and the one at bar on the matter of the right to trial by 
jury in the district court. 

As pointed out in that case, with which conclusion we 
agree, the right to a trial by jury in the county court in pro- 
bate matters does not exist. See 35 C. J. 151. This rule 
-extends to proceedings for probate and revocation of wills. 
See 35 C. J. 181. We are also in accord with the proposi- 
tion, as it is set forth in In re Guardianship of Warner, 
supra, that there is no constitutional right to trial by jury 
in appeals to the district court from the county court in 
probate matters. See 35 C. J. 195. 

We think however that in In re Guardianship of Warner, 
supra, due consideration was not given to the rule that there 
-is no absolute right to a jury trial on appeals in probate 
except in jurisdictions where the right to demand a jury 
-on the trial of the appeal is expressly conferred by statute. 
See 35 C. J. 196. From an analysis of our statutes it ap- 
“pears that the right to trial by jury on appeal in probate 
matters has been expressly conferred. 

Section 30-1606, Comp. St. 1929, which deals with con- 
duct of proceedings on appeal to the district court in pro- 
‘bate proceedings is as follows: ‘Upon the filing of such 
‘transcript in the district court, that court shall be possessed 
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of the action, and shall proceed to hear, try and determine 
the same, in like manner as upon appeals brought upon the 
judgment of the same court in civil actions.” 

Section 27-540, Comp. St. 1929, which deals with appeals 
from the county court in civil actions is, in part, as fol- 
lows: “In civil actions brought under the provisions of 
this chapter either party may appeal from the judgment of 
the county court, in the same manner as provided by law 
in cases tried and determined by justices of the peace.” 

Section 21-1305, Comp. St. 1929, which deals with appeals 
from justices of the peace is as follows: “The plaintiff in 
the court below shall be the plaintiff in the district court; 
and the parties shall proceed, in all respects, in the same 
manner as though the action had been originally instituted 
in such court.” 

It logically and necessarily follows that, since the right of 
trial by jury shall remain inviolate (Const. art I, sec. 6), 
and since by statute on appeal from a justice of the peace 
the same rights shall attach as if the action had been origi- 
nally instituted in the district court, and since in appeals 
in civil actions from the county court the same rights are 
granted as in appeals from justices of the peace, and since 
the same rights are granted in appeals in probate matters 
as are granted in appeals in civil actions from the county 
court, it must be said that by statute the right to jury trial 
on appeal in probate matters is expressly conferred. 

In Sheedy v. Sheedy, 36 Neb. 373, 54 N. W. 560, which 
was an appeal on an order of the county court granting a 
widow’s allowance, this court said with regard to the right 
to trial by jury in the district court, after quoting what is 
now section 30-1606, Comp. St. 1929: “Civil actions which 
come into the district court by appeal from the county court, 
or from justices of the peace, are triable by jury in the ab- 
sence of a special provision upon the subject.” 

In the case of In re Estate of Maag, 119 Neb. 237, 228 
N. W. 537, which was an appeal from the county court in 
probate for refusal to make a widow’s allowance, it was held 
that the action was at law and triable to a jury unless 
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there was a waiver. The decision and holding in In re 
Guardianship of Warner, supra, is overruled. 

It follows then that we are called upon here to ascertain 
‘whether or not the findings of fact by the district court on 
the questions of mental capacity and undue influence are 
clearly wrong, agreeable to the rule applicable in actions 
triable to a jury but where a jury has been waived. 

Considering first the issue of undue influence it may be 
stated here that the general rule is that the burden is upon 
the party alleging that a will was procured by undue influ- 
ence to establish that the testator was induced by improper 
means so to make it. Seebrock v. Fedawa, 30 Neb. 424, 46 
N. W. 650; Boggs v. Boggs, 62 Neb. 274, 87 N. W. 39; In re 
Estate of Dovey, 101 Neb. 11, 162 N. W. 134; In re Estate 
of Fenstermacher, 102 Neb. 560, 168 N. W. 101; In re Es- 
tate of Wilson, 114 Neb. 593, 208 N. W. 961; In re Estate of 
Bayer, 119 Neb. 191, 227 N. W. 928. 

The appellant contends that the rule has its exceptions 
-and that this case falls within the exceptions. He contends 
that because of the peculiar facts of this case it should be 
controlled by the rule announced in Gibson v. Hammang, 
63 Neb. 349, 88 N. W. 500, and followed in Wixson v. Ne- 
braska Conference Ass’n, 122 Neb. 771, 241 N. W. 532, as 
follows: “Where a conveyance from a parent to one of sev- 
eral children * * * is not a just or reasonable disposition of 
the parent’s property, and the age and physical condition of 
the parent, the proportion of the property conveyed to the 
whole estate, and the circumstances surrounding the gift 
suggest * * * undue influence, * * * the burden is upon the 
donee to overcome the presumption of fact arising from 
such circumstances.” The former of these two cases was an 
action in equity to set aside a deed on the ground of undue 
influence. The latter was a will contest. The cases of Ben- 
nett v. Bennett, 65 Neb. 482, 91 N. W. 409, and Scoté v. 
Swank, 132 Neb. 720, 273 N. W. 25, are two actions in equi- 
ty to set aside conveyances of real estate. They announce 
the rule with regard to proof of undue influence in similar 
language. In them it is said: “The circumstances under 
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which a conveyance was made, the condition of the grantor 
at the time, and the injustice to him and his heirs if it is 
upheld, may be such as to cast upon the grantee the burden 
of showing that it is untainted with undue influence, impo- 
sition, or fraud, but is the intelligent and deliberate act of 
the grantor.” It will be observed that the only substantial 
difference between the two statements is that in the former 
it is stated that the character of evidence may create a pre- 
sumption of undue influence whereas the latter states only 
that such evidence may cause the burden of proof to be 
shifted. 

It is obvious from thead decisions that upon the develop- 
ment of evidence along the lines suggested in these deci- 
sions the exception to the general rule that he who charges 
undue influence must sustain the burden of proving it ap- 
plies alike to actions in equity to set aside conveyances of 
real estate and will contests. 

The soundness of these exceptions to the general ale is 
brought into question by the briefs of the appellees in this 
case. We are inclined to agree with the contention. 

In coming to this conclusion we have examined the cri- 
teria for the rule as the same are contained first in Gibson 
v. Hammang, supra. As will be observed they are: Is the 
disposition just? Is it reasonable? Does the conveyance 
bear a fair proportion to the whole estate? What do the 
circumstances surrounding the gift suggest? What was the 
age and physical condition of the person making the con- 
veyance? The other cases add other criteria of the same 
general character, and like those enumerated here they are 
facts determinable on the trial of the case. 

It requires no citation to say that if the burden of proof 
shifts it must shift at the conclusion of objector’s or plain- 
tiff’s prima facie case. That being true then the shift of 
burden cannot depend upon the criteria enumerated in the 
exception, because each and every one of the criteria except 
possibly age is an ultimate fact which is not possible of de- 
termination except at the conclusion of all of the evidence. 
If these exceptions are to remain as a rule of law they can 
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only so remain by, in effect, holding that the burden of 
proof shall be ascertained at the conclusion of all of the evi- 
dence, rather than at the beginning or at the conclusion of 
the plaintiff’s or objector’s evidence. 

In fact this is the holding in Wizson v. Nebraska Confer- 
ence Ass’n, supra. In that case the court approved an in- 
struction which placed the burden of determining where 
the burden of proof rested on the jury. 

This is clearly violative of the rules with regard to the 
burden of proof. The burden of proof in its proper sense 
rests, throughout the case, as to each issue, on the party 
originally having the burden as to such issue. Pierce v. 
Miller, 107 Neb. 851, 187 N. W. 105; Moore v. Williams, 111 
Neb. 342, 196 N. W. 695; 31 C. J. S. 709, sec. 104. It is also 
the rule that the question of where the burden of proof shal] 
rest shall be determined from the pleadings. In Gutzmer 
v. Nelsen, 121 Neb. 214, 286 N. W. 614, which was an ac- 
tion in equity to set aside a deed on the grounds of lack of 
mental capacity and undue influence it was stated: “If 
plaintiffs relied upon either or both of these elements so 
pleaded, it was their duty to furnish the proof. It is a fun- 
damental rule of pleading and evidence that a party plead- 
ing a material fact assumes the burden of proving it.” 

As stated in 31 C. J. S. 709, sec. 104: “The test for deter- 
mining which party has the affirmative, and therefore the 
burden of establishing a case, is found in the result of an 
inquiry as to which party would be successful if no evidence 
at all were given, the burden being, of course, on the ad- 
verse party.” 

The propriety of a rule which says that when the evidence 
of the party having the burden of proof is sufficient to make 
a prima. facie case gives rise at that point to a presumption 
of the existence of a fact, we do not question. Moreover we 
do not question the propriety of a rule which states that 
from proof of the existence of certain factual elements the 
existence of an ultimate or issuable fact may be inferred or 
presumed. Likewise we do not question the propriety of a 
rule which, in a proper case, when a prima facie case is 
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made, placed the burden on the adversary of overcoming the 
prima facie case by a preponderance of the evidence. Buta 
rule or an exception thereto cannot be sustained which 
leaves in doubt and for determination the burden of proof 
or burden of evidence until all of the evidence has been ad- 
duced. 

As has already been pointed out the burden of proof is de- 
terminable from the pleadings and the burden of evidence is 
determinable by the court from time to time throughout the 
trial. 

“The burden of evidence, defined in section 103 supra, 
sometimes termed the burden of producing, or going for- 
ward with, the evidence, or the burden of procedure, shifts, 
or may shift, from side to side during the progress of the 
trial. Its position at any particular time is controlled by 
the logical necessities of making proof which a party is un- 
der at the time, the burden being always on that party 
against whom the decision of the tribunal would be given if 
no further evidence were introduced.” 31 C. J. S. 718, sec. 
110. 

In so far as will contests are concerned where the ground 
of the contest is undue influence, the exception to the gen- 
eral rule that the party charging undue influence assumes 
the burden of proving it, as contained in Wixson v. Nebras- 
ka Conference Ass’n, supra, is rejected and overruled and 
the general rule as set forth in In re Estate of Wilson, su- 
pra, is reannounced without exception as follows: “Where 
it is alleged that the execution of a will was procured by 
undue influence, the burden is upon the party alleging it to 
establish that the testator was induced by improper means 
to dispose of his property differently from what he intend- 
ed.” This pronouncement was originally made in the third 
point of the syllabus in Seebrock v. Fedawa, supra. 

As has been previously indicated the will is attacked on 
the ground of lack of mental capacity on the part of the 
testator. As to this, the burden is upon the proponents to 
show mental capacity. The rule was stated in Seebrock v. 
‘Fedawa, supra, as follows: “The burden is upon the pro- 


468 NEBRASKA REPORTS [VoL. 143 


In re Estate of Hagan 


ponent of a will, both in the county court and in the dis- 
trict court on appeal, to prove, not only the execution of 
the will, but the capacity of the testator.” The rule has 
been followed in a long line of cases down to and including 
In re Estate of Bose, 186 Neb. 156, 285 N. W. 319. 

Having determined the burdens of the respective parties 
with respect to the issues presented we turn to the evidence 
to ascertain whether or not the findings of the trial court 
are sufficiently supported by the evidence. In other words 
is it possible to say that the findings are clearly wrong? 

The elements necessary to be established to warrant the 
rejection of a will on the ground of undue influence are (1) 
that the testator was subject to such influence; (2) that the 
opportunity to exercise it existed; (3) that there was a dis- 
position to exercise it; (4) that the result appears to be 
the effect of such influence. Gidley v. Gidley, 180 Neb. 419, 
265 N. W. 245; Smith v. Black, ante, p. 244, 9 N. W. (2d) 
193. But one of these elements, the second, was indisputa- 
bly established. The evidence as to the other three was 
quite voluminous on both sides and in sharp conflict. The 
evidence of appellant was largely circumstantial and in con- 
siderable measure hearsay. Much of the testimony of ap- 
pellees was circumstantial and also in some degree hearsay. 
There was, however, a full and complete denial of undue in- 
fluence by appellees and a full disclosure of the details lead- 
ing up to the making of the will. Also before the death of 
the testatrix appellees fully informed the niece and neph- 
ews and the appellant of the transaction, which gave them 
opportunity to investigate the matter before her death, 
which was done at least on one occasion in the office of ap- 
pellant. 

In the light of this evidence and the rule that where a 
jury has been waived the findings of fact of the trial judge 
shall have the same force and effect as the verdict of a jury 
and will not be set aside unless clearly wrong, we cannot 
sustain the contention of appellant on the issue of undue 
influence. ; 

The remaining issue is that of the mental capacity of the 
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testatrix to make a will. The will having been attacked on 
the ground of lack of such capacity, before it may be up- 
held, it must be shown that (1) she understood the nature 
of her act; (2) that she knew the extent of her property; 
(3) that she understood the proposed testamentary dispo- 
sition; (4) that she knew the natural objects of her boun- 
ty; and (5) that the will represented her wishes. Spier v. 
Spier, 99 Neb. 858, 157 N. W. 1014; In re Estate of Kajew- 
ski, 184 Neb. 485, 279 N. W. 185. 

That the testatrix knew the extent of her property and 
the natural objects of her bounty there can be no question. 
The entire evidence as well as the recitals in the will itself 
support this view. 

As to the other three elements the idee’ is conflicting. 
The entire evidence shows that at the time of the making 
of the will Mrs. Hagan was past 80 years of age but that 
she was active for her years and was able to converse free- 
ly with other people. Some of the evidence of appellant in- 
dicates that she was to a degree forgetful and that she lived 
in the past, and that on one occasion in March after the 
will was executed she appeared to become mentally con- 
fused; also that she did not understand the nature of her 
act in the making of the will, or her testamentary disposi- 
tion. In this connection, however, it may be noted that not- 
withstanding the fact that what she had done was fully ex- 
plained to her by appellant, two of her nephews and others, 
she never changed or sought to change or alter the disposi- 
tion made in the will although importuned so to do. On the 
other side the evidence is to the effect that the will was 
made of her own volition; that she consulted a lawyer sev- 
eral times before the will was executed who gave it as his 
opinion that she understood and knew what she was doing: 
that she was examined by a psychiatrist before the will 
was executed who expressed the same opinion: that a sur- 
geon and an attending physician who examined and treated 
her around this date gave similar opinions as to her men- 
tal condition and her capacity for knowing people and un- 
derstanding what she was doing; that the appellees and 


470 NEBRASKA REPORTS [VoOL. 143 


Vaughan v. Omaha Wimsett System Co. 


other witnesses closely associated with her testified with 
regard to what she said with reference to her property, her 
relatives and the appellees before the execution of the will. 
This evidence was indicative of an understanding of her 
act, her testamentary disposition and her wishes in relation 
thereto. There is no evidence whatever of an unbalanced 
mind or mentality. 

In the light of this evidence and the attitude which we 
must take in its examination we are unable to say that the 
finding of the trial court on the facts is clearly wrong. 

Finding no error in the determination of the issues pre- 
sented the judgment of the district court is affirmed. 

AFFIRMED. 


GROVER C. VAUGHAN ET AL., APPELLANTS, V. OMAHA 


WIMSETT SYSTEM COMPANY, APPELLEE. 
9 N. W. (2d) 792 


FILED JUNE 4, 1943. No. 31584. 


1. Appeal. Without a bill of exceptions the only question which 
can be presented to this court is the sufficiency of the pleadings 
to support the judgment. 

In general, a motion to make more definite and certain, 
or more specific, will not lie where the allegations of the plead- 
ings, against which it is directed, are sufficiently definite, certain, 
or specific so as to inform the opposing party of the nature of 
the cause of action. 

3. Pleading. A motion for judgment on the pleadings is in the na- 
ture of a demurrer. It is in substance both a motion and a de- 
murrer and the making of a motion for judgment on the plead- 
ings does not waive the right to trial of an issue of fact. 

4. Trial. Upon the overruling of a motion for a judgment on the 
pleadings, the party so moving should be given the opportunity 
of electing whether he wishes to stand on his motion or to pro- 
ceed further, and if he elects to proceed further then the case 
should be regularly assigned for trial upon its merits as to all 
issues raised by the pleadings. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed, with directions. 
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William A. Ehlers, for appellant. 
William M. Giller, contra. 


Heard before SIMMONS, C, J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced in the district court for Doug- 
las county by Grover C. Vaughan and Marvel Vaughan, hus- 
band and wife, as plaintiffs and appellants here, against the 
Omaha Wimsett System Company, a corporation, defendant 
and appellee here, alleging that the appellee, a corporation 
engaged in the loan business under sections 45-119 to 45-123, 
Comp. St. 1929, did, in connection with a loan made to ap- 
pellants and secured by a chattel mortgage on their house- 
hold goods and furniture and on three subsequent renew- 
als or refinancing thereof, make charges in excess of those 
provided by statute as in their petition set forth and by 
reason thereof they are null and void and nothing is owing 
to the appellee thereon, praying that these severa] notes 
and chattel mortgages be canceled and for judgment for the. 
amounts the appellants have paid thereon. The appellee 
filed its answer and cross-petition denying generally the al- 
legations of the appellants’ petition and setting forth four 
separate loans made to the appellants and the charges made 
in connection therewith, on the last of which it claims there 
is due $346.16 with interest and in its cross-petition asked 
for the foreclosure thereof. Appellants thereupon filed a 
motion to require the appellee to make its answer and cross- 
petition more definite and certain as in the motion set forth, 
which the court overruled, and subsequent thereto appel- 
lants filed their motion for decree or judgment on appellee’s 
answer and cross-petition. This motion was overruled on 
November 19, 1942, and on the same day decree was entered 
for the appellee on iits cross-petition. On November 30, 
1942, appellants filed their motion to vacate the order over- 
ruling their motion for decree or judgment on the answer 
and cross-petition and the decree entered therein for the 
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appellee. From the overruling thereof they have appealed 
here. 

The appellants contend that this case was heard by the 
district court upon their motion for decree or judgment on 
appellee’s answer and cross-petition, and after the overrul- 
ing thereof, upon the pleadings and evidence by reason of 
appellee’s counsel representing to the court that he had no- 
tified appellants’ counsel thereof when in fact no such no- 
tice had ever been given to appellants or their counsel, that 
in fact they had no knowledge thereof, had not agreed there- 
to and was heard at a time when appellants’ counsel was out 
of the city and unable to be present in court. This case 
comes here without a bill of exceptions and therefore the 
only question we can consider is whether the order entered 
by the court or the decree is supported by the pleadings. 
Joyce v. Tobin, 126 Neb. 373, 253 N. W. 4138. From an ex- 
amination of the record, it appears that the court ruled on 
the motion and then heard the case on the pleadings and the 
evidence offered in support thereof on November 19, 1942, 
which was one of the days of the regular October, 1942, 
term of said court, and without a showing to the contrary, 
properly brought to this court for its consideration, we will 
presume the regularity of all proceedings had therein. 

The further contention of the appellants that the court 
erred in overruling their motion to make more definite and 
certain is without merit for the items to which the motion 
is directed are sufficiently set forth to inform the appellants 
as to the nature thereof and the cause of action to which 
they refer. The rulings on such motions are largely in the 
discretion of the trial court and unless abuse thereof is 
shown so as to prejudice the rights of the parties they will 
not be disturbed. The rule as announced in 49 C. J. 737, is 
applicable here: “In general, a motion to make more defi- 
nite and certain, or more specific, will not lie where the al- 
legations of the pleading against which it is directed are 
adjudged sufficiently definite, certain, or specific to inform 
the opposing party of the nature of the cause of action or 
defense.” , 
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It is the appellants’ further contention that the court 
erred in immediately proceeding with the trial of the case 
upon the pleadings and the evidence, after the order over- 
ruling appellants’ motion for decree or judgment on the ap- 
pellee’s answer and cross-petition, without giving them an 
opportunity to elect to proceed further. In this we think 
the appellants are correct. “A motion for judgment on the 
pleadings, like a demurrer, admits the truth of all well- 
pleaded facts in the pleadings of the opposing party, togeth- 
er with all reasonable inferences to be drawn therefrom. 
A party moving for judgment on the pleadings necessarily 
admits, for the purpose of the motion, the untruth of his 
own allegations in so far as they have been controverted.” 
Brown v. Royal Highlanders, 140 Neb. 54, 299 N. W. 467. 
“A motion for judgment on the pleadings is in the nature 
of a-demurrer. It is in substance both a motion and a de- 
murrer.” 49C. J. 668. “The making of a motion for judg- 
ment on the pleadings does not waive the right to trial of 
an issue of fact.” 49 C. J. 685. Upon the overruling there- 
of, the party who made such motion should be given the 
opportunity of electing to stand on his motion or to pro- 
ceed further. If he elects to proceed further, then the case 
should be regularly assigned for trial upon the issues raised 
by the pleadings and heard upon its merits. The record 
here does not show that appellants were given this oppor- 
tunity, but rather that the matter was immediately heard 
upon the pleadings and evidence offered in support thereof 
by appellee. The case is therefore reversed with directions 
to the lower court to vacate the decree entered herein and 
to give the appellants an opportunity to elect whether they 
stand on their motion or wish to proceed further, and if 
they elect to proceed further that they be given a reasonable 
time to plead to the answer and cross-petition of appellee 
and upon the issues thus presented that the case be assigned 
for trial and heard upon its merits. 

We have not passed upon the questions raised by the mo- 
tion for a decree or judgment on the answer and cross-pe- 
tition for to do so here would be making a final determina- 
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tion thereof prior to the appellants having elected to stand 
thereon or to proceed further. The appellants are not en- 
titled to this advantage nor can any of the parties be in- 
jured thereby as all questions raised by the motion are pre- 
sented by the pleadings and will be before this court should 
the cause again be appealed here. 

REVERSED, WITH DIRECTIONS. 


MADISON COUNTY, APPELLEE, V. RICHARD HENRY CHARLES 


CRIPPEN, APPELLEE: DALLAS P. WETZEL, APPELLANT. 
10 N. W. (2d) 260 


FILED JUNE 11, 1948. No. 31548. 


‘1. Taxation. A redemption by the owner of real estate being fore- 
closed under section 77-2040, Comp. St. 1929, is required by such 
section to be made in accordance with section 20-1530, Comp. St. 
1929, which provides the method of redemption in suits for the 
foreclosure of real estate mortgages. 

In order to redeem under section 20-1530, Comp. St. 
1929, a person entitled to redeem is required to pay the amount 
of the decree, interest and costs, and in the event it has gone to 
sheriff’s sale and has been sold to a person not a party to the 
suit, the person so redeeming must pay to said purchaser, in ad- 
dition thereto, interest at 12 per cent. per annum on the amount 
of the purchase price from the date of sale to the date of re- 
demption. ; 

3. Judicial Sales. A purchaser at a judicial sale, by reason of his 
purchase alone, becomes a party to the proceedings and is enti- 
tled to enforce the rights secured by his purchase. 

4. Appeal. All parties who may be affected by the modification or 
reversal of a judgment in the supreme court must be made par- 
ties to the appeal. 

The filing of a notice of appeal and the depositing of 
the docket fee in the office of the clerk of the district court, as re- 
quired by section 20-1912, Comp. St. Supp. 1941, gives the su- 
preme court jurisdiction of the cause and all persons made par- 
ties thereto in the district court. 

6. Taxation. Where an owner of real estate being subjected to tax 
foreclosure proceedings makes an appearance by filing pleadings 
and offering evidence which were considered and adjudged on 
their merits by the trial court without objection, the absence of 
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a formal order making such owner a party to the suit will not 
nullify his right to appeal. 


- APPEAL from the district court for Madison Onn: 
LYLE E, JACKSON, JUDGE. Affirmed. 


R. J. Shurtleff, for appellant. 


H. G. Greenamyre, Andrew D. Mapes, Donald D. Mapes 
and Frederick M. Deutsch, contra. 


Wiliam R. Patrick, Arthur J. Whalen and William H. 
Thompson, amici curie. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This suit was commenced by the county of Madison to 
obtain a foreclosure of a number of tax sale certificates un- 
der the provision of section 77-2040, Comp. St. 1929. A de- 
cree was obtained, an order of sale issued and the real] es- 
tate involved in this appeal was sold to a stranger to the 
proceedings for less than the amount of the decree. The 
appellant as owner of the property offered to redeem the 
real estate for the amount of the bid, plus interest and costs. 
The trial court refused to permit a redemption on this ba- 
sis and the owner of the real estate appeals. 

The tax sale certificates involved in this suit were pur- 
chased by the county and held more than two years before 
the foreclosure action was instituted. The question for de- 
termination is the amount necessary for the owner to pay 
in order to redeem his real estate from a tax sale foreclo- 
sure when the certificates of tax sale were purchased by the 
county and held for more than two years before instituting 
action, and where the real estate has been sold at sheriff’s 
sale to a person not a party to the action for a sum less 
than the amount of the decree, interest and costs. 

The right to redeem is purely statutory. Gosmunt v. 
Gloe, 55 Neb. 709, 76 N. W. 424. The question must there- 
fore be determined from the statutes on the subject, the 
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intent of the legislature as expressed therein being the con- 
trolling factor. 

It is the contention of the appellant that redemption can 
be had by the owner under the provisions of section 77- 
2047, Comp. St. 1929, which provides in substance that a 
redemption can be had by the payment of the sum for which 
the land was sold, with interest and costs to date of con- 
firmation (redemption). 

Appellee contends that as the tax foreclosure suit was 
commenced under section 77-2040, the language of that sec- 
tion prevails, such pertinent language being “such real] es- 
tate to be sold for the satisfaction thereof and all prior or 
subsequent tax liens thereon, in all respects as far as prac- 
ticable in the same manner and with like effect as is pro- 
vided for the foreclosure of real estate mortgages.’ The 
statute dealing with redemptions in rea] estate mortgage 
foreclosure actions is section 20-1530, Comp. St. 1929, which 
provides in substance that an owner may redeem at any 
time before confirmation by paying the amount of the de- 
cree with interest and costs, and, in addition thereto, if the 
land has been sold to a person not a party plaintiff, inter- 
est to the purchaser at the rate of 12 per cent. per annum 
on the amount of the purchase price from the date of sale 
to the date of redemption. ' 

We are of the opinion that section 77-2040 clearly indi- 
cates a legislative intent that foreclosures of tax certificates 
under that section were to be in accordance with section 
20-1530, the statute providing the method to be employed 
in the foreclosure of real estate mortgages. The specific 
reference to the mortgage foreclosure statute in section 77- 
2040 must, under all canons of statutory construction, take 
preference over a general tax redemption statute to which 
no reference has been made. We think this rule has been 
correctly applied in previous decisions of this court. See 
Mummert v. Grant, 118 Neb. 651, 225 N. W. 773; Knox 
County v. Perry, 142 Neb. 678, 7 N. W. (2d) 475. Some 
reference is made in the briefs to section 77-2039, Comp. 
St. 1929, as providing an applicable method of redemption 
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in a tax foreclosure commenced under section 77-2040. We 
think that the method of redemption provided by section 77- 
2039 applies only to tax foreclosures commenced under that 
section of the statute. It has no application to section 77- 
2040. 

The plaintiff urges that the method of redemption pro- 
vided by section 77-2047 is void as being a commutation of 
taxes prohibited by section 4, art. VIII of the Constitution 
of Nebraska. This question was not raised in the district 
court and consequently the issue cannot be raised here. 
Mergenthaler Linotype Co. v. McNamee, 125 Neb. 71, 249 
N. W. 92; Howarth v. Becker, 128 Neb. 580, 259 N. W. 507. 

The National Bank of Norfolk, as assignee of the rights 
of the purchaser at the judicial sale of the real estate in- 
volved in the fourteenth cause of action,. filed a motion to 
dismiss the appeal for the reason that all parties affected 
by the appeal were not made parties. It is contended that 
the bank as the assignee of record of the interests of the 
purchaser is thereby a party to the suit and a necessary 
party to an appeal. We have held on numerous occasions 
that a'purchaser at a judicial sale, by reason of his status 
as purchaser, becomes a party to the proceedings and enti- 
tled to enforce any rights secured by his purchase. Kansas 
City Life Ins. Co. v. Neverve, 1385 Neb. 630, 283 N. W. 378. 
The rule also is that all parties to a cause tried in the dis- 
trict court who may be affected by an appeal are necessary 
parties in the supreme court. Barkley v. Schaaf, 110 Neb. 
223, 193 N. W. 267. The purchaser in the instant case was, 
therefore, a necessary party to this appeal. The question 
is whether the purchaser was properly made a party to the 
appeal. 

It will be noted that under the provisions of section 20- 
1912, Comp. St. Supp. 1941, an appeal is perfected and the 
jurisdiction of the supreme court is complete upon the fil- 
ing of a notice of appeal and the depositing of the required 
docket fee in the office of the clerk of the district court 
within the prescribed time. Jurisdiction of the cause and 

the parties thereto is thereby obtained by the supreme 
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court. No precipe or other designation of parties is re- 
quired. This statute was designed to simplify appellate 
procedure by removing technical jurisdictional refinements, 
and for us to add to the minimum requirements prescribed 
by this statute would be a step toward the defeat of the 
beneficent purposes intended to be accomplished by the act. 
We therefore hold that the filing of the notice of appeal 
and the depositing of the docket fee in accordance with sec- 
tion 20-1912, Comp. St. Supp. 1941, gives this court juris- 
diction of the cause and the persons made parties thereto 
in the district court. The purchaser is therefore a party to 
the present appeal and the motion to dismiss is overruled. 

It is next urged that the appellant was never made a par- 
ty to the suit in the district court and that he has no right 
to appeal. The transcript shows that the Nebraska State 
Bank Liquidation Association was the record owner of the 
lands involved in the fourteenth cause of action when the 
suit was commenced. The order of confirmation shows that 
the appellant was the real owner by virtue of an unrecord- 
ed deed shown by such order to have been offered in evi- 
dence without objection being made thereto. No bill of ex- 
ceptions has been filed in this court; the presumption, there- 
fore, being that the evidence supports the findings of the 
trial court. The trial court overruled the objections to con- 
firmation filed by appellant and denied his application to 
redeem under the provisions of section 77-2047, and con- 
firmed the sale. On application of appellant a supersedeas 
bond was fixed by the trial court. We think the trial court’s 
action in considering and passing upon appellant’s rights 
upon pleadings filed and evidence adduced, without objec- 
tion by any one, had the effect of making the appellant a 
party to the proceedings. Certainly, under such circum- 
stances the purchaser cannot contest with the owner in the 
district court and successfully object for the first time on 
appeal on-the ground that a formal order making him a par- 
ty had not been entered in the district court. We hold that 
under the circumstances shown the undisputed real owner 
had a right to appeal from the order of the district court 
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denying his right to redeem. While we have found that the 
trial court correctly denied the application to redeem in 
the district court, the right of appellant to maintain this 
appeal was necessary to be established in order for us to 
consider his application made in this court for leave to re- 
deem under the statute found to be applicable by this court. 

We have permitted redemptions in real estate foreclosures 
after the issuance of the mandate of this court. Pruden- 
tial Ins. Co. v. Norall, 140 Neb. 431, 300 N. W. 349. We 
‘can see no good reason why an owner of property subjected 
to tax foreclosure proceedings should have any less right to 
redeem after the final disposition of controversial issues 
than an owner whose lands have been subjected to a real 
estate mortgage foreclosure. The appellant as the owner of 
the lands involved is therefore granted leave to redeem in 
accordance with this opinion within 30 days from the issu- 
ance of the mandate. 

We hold therefore that the trial court properly denied 
the appellant’s application to redeem under section 77-2047 
and that the correct amount to be paid to secure a redemp- 
tion from a foreclosure sale commenced under section 77- 
2040, when the real estate has been sold for an amount less 
than the amount of the decree, to a stranger to the suit, but 
not confirmed, is the amount of the decree, interest and 
costs, plus interest on the amount of the purchase price at 
12 per cent. per annum from date of sale to the date of re- 
demption. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ROY HIND ET AL., 
APPELLANTS. 
10 N. W. (2d) 258 . 


FILeD JUNE 11, 1943. No. 31586. 


1. Constitutional Law. A police regulation, obviously intended as 
such, and not operating unreasonably or arbitrarily beyond the 
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occasions of its enactment, is not invalid because it may affect 
incidentally the exercise of some constitutional right. 

2. Automobiles. When a city ordinance prohibits the operation of 
an advertising vehicle on the streets of the city, and excludes 
vehicles being operated in the usual business or regular work of 
the owner when not used primarily for advertising purposes, it 
is incumbent upon the state to establish by evidence that defend- 
ant is not within the exclusionary portion of the ordinance. 


APPEAL from the district court for Lancaster county: 
FREDERICK E, SHEPHERD, JUDGE. Reversed and dismissed. 


Frederick J. Patz, Hayden C. Covington and Roy A. 
Swayze, for appellants. ‘ 


Max Kier, A. A. Whitworth and Jack Devoe, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


_ CARTER, J. 

Defendant was convicted of unlawfully operating an ad- 
vertising vehicle within the corporate limits of the city of 
Lincoln, contrary to an ordinance of the city. A fine of $1 
and costs were assessed, and defendant appeals. 

The ordinance under which defendant was charged pro- 
vides: “It shall be unlawful for any person to operate or 
park any advertising vehicle in or upon any street or alley 
in the city. Nothing herein contained shall prevent the put- 
ting of business notices upon ordinary business vehicles so 
long as such business vehicle is engaged in the usual busi- 
ness or regular work of the owner and not used merely or 
primarily for advertisement.” 

It is evident that this ordinance was intended as a traffic 
control measure. Its purpose is to prohibit the use of the 
streets of the city to those engaged primarily in advertising 
activities. The city clearly has the right by ordinance to 
prescribe reasonable regulations for the control of traffic 
on its streets as a matter of public safety. In so doing, we 
think it can properly prohibit vehicles engaged primarily 
in advertising schemes from driving up and down its streets 
and thereby adding to the traffic load and the danger of in- 
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jury to the public. We think, also, that similar vehicles 
may be prohibited from using parking areas for similar 
purposes. Such regulations have a direct relation to the. 
public safety and welfare, and constitute a proper exercise 
of the police power of the state. It is true that such regu- 
lations affect to some extent the rights of citizens guaran- 
teéd by the Constitution, but this does not always require a 
holding of invalidity. This court announced the correct 
rule in this respect in the following language: “A police 
regulation, obviously intended as such, and not operating 
unreasonably beyond the occasions of its enactment, is not 
invalid simply because it may affect incidentally the exer- 
cise of some right guaranteed by the Constitution. In all 
matters within the police power some compromise between 
the exigencies of public health and safety and the free ex- 
ercise of their rights by individuals must be reached.” In 
re Anderson, 69 Neb. 686, 96 N. W. 149. See, also, Jewel 
Tea Co. v. City of Geneva, 187 Neb. 768, 291 N. W. 664; 
Golden v. Bartholomew, 140 Neb. 65, 299 N. W. 356. 

It will be noted that the ordinance also provides that the 
use of business notices upon ordinary business vehicles is 
not prohibited so long as the vehicle is used in the usual 
business or regular work of the owner. It is evident, there- 
fore, that where the use of the vehicle as an advertising me- 
dium was incidental to its ordinary use by its owner, and 
did not, because of such use as an advertising medium, in- 
crease traffic or the hazards of the public in the use of the 
streets, no prohibition was intended. The ordinance, thus 
interpreted, is not arbitrary nor unreasonable, and consti- 
tutes a valid exercise of the police power by the municipal 
authority. 

The evidence in the instant case shows that defendant 
was driving his automobile upon the streets of Lincoln in 
the manner in which he ordinarily made use of it in his usu- 
al business and regular work. It is not disputed that no- 
tices were displayed on defendant’s automobile advertising 
the time and place of a religious meeting. There is no evi- 
dence in the record that defendant was using his automo- 
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bile-primarily for advertising purposes. The evidence is, in | 
fact, to the contrary. Defendant testifies that he was on a 
private mission connected with his work at the time of his 
arrest. The evidence indicates that the advertising on his 
car was incidental to its use, and that the use he was mak- 
ing of it was no different than that of a business car carry- 
ing the advertising of its owner, or that of a private car 
displaying an advertisement of a convention date, the polit- 
ical candidacy of its owner, or the advocacy of a social re- 
form. To sustain a conviction the evidence must show that 
the defendant committed an act intended to be prohibited 
by the ordinance. The evidence fails to show that defend- 
ant was operating an advertising vehicle on the streets of 
the city at the time of his arrest, within the meaning of the 
ordinance. Under such circumstances, the evidence is in-_ 
sufficient to sustain a conviction, and the trial court erred 
in not sustaining defendant’s motion for a directed verdict. 
REVERSED AND DISMISSED. 


ORLEY J. HADLEY, APPELLEE, V. PLATTE VALLEY CATTLE 
COMPANY ET AL., APPELLEES: E. J. MCADAMS, 


TRUSTEE, ET AL., APPELLANTS. 
10 N. W. (2d) 249 


FILED JUNE 11, 1948. No. 31552. 


1. Vendor and Purchaser. The purchaser of real estate acquires 
only the title which his grantor had at the time of sale unless 
he purchased the property on the basis of an apparent ownership 
upon which he was justified in relying. 

2. Adverse Possession. Before a party who is in possession under a 
contract of purchase of real estate may claim title by adverse 
possession against the holder of the fee simple title, he must 
prove that he surrendered possession, or by some unequivocal act 
notified his vendor or the vendor’s assignee that he no longer 
held possession under the contract of purchase and that he 
thereafter for ten years held the land adversely. 

3. Equity. A party who comes into a court of equity seeking af- 
firmative relief must do equity. 
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4. Champerty. An agreement whereby a party agrees to finance the 
litigation of one party to a cause of action and to purchase the 
avails if the litigation is successful may not be set up as a de- 
fense to the cause of action. 


AppraL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Hoagland, Carr & Hoagland, for appellants. 
Beatty, Maupin & Murphy, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

The action here was originally instituted by Orley J. Had- 
ley, plaintiff, against Platte Valley Cattle Company, a cor- 
poration, and others, whose names are not here required, 
and section 4, township 14, range 28, west of the 6th P. M., 
in Lincoln county, Nebraska, defendants, for the purpose of 
foreclosing tax liens on the section of land described. The 
petition was filed on February 9, 1940. 

A decree of foreclosure, in accordance with the prayer of 
the petition and in usual form, was entered on March 21, 
1940, In the decree there was an accounting of the amount 
due plaintiff, and one of the defendants and a cross-peti- 
tioner, C. H. Wilmerding, Trustee, was decreed to have title 
to the real estate. No question is raised as to the regularity 
and propriety of the foreclosure proceedings. 

On April 27, 1940, which was during the term of court 
the decree was entered, Birdie Friend, who may be termed 
an unknown defendant, served with process by publication, 
and who was denominated in the district court a cross-pe- 
titioner and here as appellee, filed an application to set aside 
the decree on the ground that she was the fee simple owner 
of the real estate and so that she might contest the claimed 
title of Wilmerding. On the same date she filed an answer 
and cross-petition which described and declared her claim. 
On May 1, 1940, her application was granted and the decree 
was vacated and set aside. On April 16, 1942, an amended 
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and supplemental answer and cross-petition was filed by 
Birdie Friend. On May 2, 1942, defendants Noel Cover and 
Kk. J. McAdams filed appropriate responsive pleadings to 
those of Birdie Friend which were denominated answer to 
cross-petition and reply to answer of Birdie Friend. E. J. 
McAdams was successor-trustee to C. H. Wilmerding. No 
other parties appeared in the proceedings. 

On July 27, 1942, after trial, decree was entered which, 
to the extent necessary to be set forth here, foreclosed the 
tax lien of plaintiff, quieted title in Birdie Friend subject to 
her rights under the decree of foreclosure of tax liens and 
subject to the right of Noel Cover or E. J. McAdams to pay 
$5,086.45 with interest at 6 per cent. from the date of the 
decree, which amount was necessary to satisfy the tax lien 
of plaintiff and to pay the balance due on a contract of sale 
which Birdie Friend held as assignee and fee simple title 
holder from the Platte Valley Cattle Company. From this 
decree Noel Cover and E. J. McAdams have appealed and 
in their appeal contend that Birdie Friend has no interest 
in this land but that E. J. McAdams through Noel Cover 
has title thereto by adverse possession and by purchase. 

For the purpose of determining the issues in the case it 
becomes necessary to trace various transactions involving 
this real estate from a date when title to it was indisputably 
in the Platte Valley Cattle Company. We start with May 
9, 1917. On this date the Platte Valley Cattle Company by 
written contract agreed to sell the real estate to one Edward 
L. Jones for $3,200. Payments on the contract brought the 
balance of the purchase price down to $2,300 in May, 1922. 
No further payments have ever been made on the contract. 
The contract was duly recorded April 8, 1918, and required 
that the purchaser pay the taxes. On February 11, 1918, 
Edward L. Jones assigned the contract to James G. Deets. 
This contract was also recorded on April 8, 1918. On Au- 
gust 12, 1918, James G. Deets assigned the contract to Noel 
Cover. This assignment was recorded August 30, 1918. 
On November 18, 1938, Noel Cover gave C. H. Wilmerding, 
Trustee of Armour & Company, a deed to the land to se- 
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cure indebtedness to Armour & Company. Cover remained 
continuously in possession thereafter according to his tes- 
timony. 

On June 21, 1920, the Platte Valley Cattle Company, as 
vendor, assigned the contract to Birdie Friend. On the 
same day it conveyed title to her by warranty deed. This 
deed was recorded on June 5, 1941. Prior to the date of the 
recording of this deed the name of Birdie Friend did not 
appear in the chain of title to this land. 

In the assignment of contract of purchase from Jones to 
Deets the Platte Valley Cattle Company was named as the 
vendor in the contract. In the assignment from Deets to 
Cover the Platte Valley Cattle Company was mentioned in 
the following words: “First party agrees to place in es- 
crow in the Maxwell State Bank, Maxwell, Nebraska, an as- 
signment from Platte Valley Cattle Co., to Noel Cover, sec- 
ond party, to be taken up when Said deed is taken up.” 

The contract from the Platte Valley Cattle Company and 
the one under which, by assignment, Noel Cover went into 
possession, contains the following provision: ‘In case the 
said party of the second part shall refuse, neglect or fail to 
pay said purchase money and interest as above stated and 
agreed, he shall forfeit any and all rights in and to said real 
estate acquired under and by virtue of this agreement, and 
shall henceforth be deemed mere tenants at will under the 
said party of the first part and be liable to be proceeded 
against under the provisions of an Act regulating proceed- 
ings in cases of forcible entry and detainer, and the acts 
amending the same. And any payments that shall have 
been made, shall become forfeited to the party of the first 
part, as stipulated damages for the nonperformance of this 
contract.” 

From this state of the record it appears that if Noel 
Cover, or his grantee, is to prevail he must do so by proof 
of adverse possession against the Platte Valley Cattle Com- 
pany, the record holder of title to June, 1941, or Birdie 
Friend, the fee simple title owner by deed which was not 
recorded until June, 1941. 
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That the contract was in default from May 9, 1922, is not 
disputed. By the terms of the contract, from that date Noel 
Cover became a tenant at will of the title holder of the land 
and the assignee of the vendor’s interest in the contract, 
Birdie Friend. This is true since a purchaser of real estate 
acquires only the title which his grantor had at the time of 
the sale unless he purchased the property on the basis of an 
apparent ownership upon which he was justified in relying. 
First Nat. Bank of Plattsmouth v. Gibson, 60 Neb. 767, 84 
N. W. 259; Holladay v. Rich, 93 Neb. 491, 140 N. W. 794; 
Hylton v. Krueger, 1384 Neb. 66, 277 N. W. 792. 

No such right is apparent here. The apparent title was 
in the Platte Valley Cattle Company and no claim is even 
made that any one was entitled to conveyance of title on 
account of performance of the contract of sale to Jones. 
The most that Noel Cover claims is that he fully performed 
his agreement with Deets, his assignor. 

Before Noel Cover had the right to claim title by adverse 
possession against Birdie Friend, he having been in posses- 
sion under a contract of purchase, it was necessary for him 
to prove that he had surrendered possession, or by some un- 
equivocal act notified his vendor or the vendor’s assignee 
that he no longer held possession, under the contract of pur- 
chase and that he thereafter for ten years held the land ad- 
versely. Schields v. Horbach, 49 Neb. 262, 68 N. W. 524; 
Perkins v. Potts, 52 Neb. 110, 71 N. W. 1017; Ross v. Me- 
Manigal, 61 Neb. 90, 84 N. W. 610; Reed v. Wellman, 110 
Neb. 166, 193 N. W. 261; Gramann v. Beatty, 134 Neb. 568, 
279 N. W. 204; Kennedy v. Gottschalk, 188 Neb. 842, 295 
N. W. 818. 

The evidence wholly fails to satisfy these essential re- 
quirements. The first evidence of appellants in this record 
tending to support a claim of adverse holding is the deed 
from Cover to Wilmerding, Trustee, made in 1938. The 
next are the pleadings in this case in response to the peti- 
tion of plaintiff herein for foreclosure of his tax lien. Of 
course these claims have not, by lapse of time, ripened into 
title. On the other hand there is a clear indication that as 
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late as June 22, 1927, Noel Cover recognized an interest in 
Birdie Friend and that the full amount of the purchase 
price had not been paid. In a letter to Charles Friend (Ex- 
hibit 150) he wrote: “I wish you would give me the amt. 
due on this contract by return mail.” He does not claim 
that he ever paid or caused to be paid the amount. He only 
claims that he paid Deets what he owed him under their 
contract. : 

There is a failure of proof of title by adverse possession 
to the real estate in question here in Noel Cover or his suc- 
cessor. 

The novel claim is made that the deed from Noel Cover 
to Wilmerding takes precedence over that of Birdie Friend. 
In support of this claim section 20-202, Comp. St. 1929, 
Bliss v. Redding, 121 Neb. 69, 236 N. W. 181, and Tynon v. 
Bliss, 121 Neb. 80, 236 N. W. 184, are cited. The citations 
are in nowise in point. The statute is one of limitation of 
action. The two cases deal with limitation upon encum- 
brances. Birdie Friend is the holder of the fee simple title 
to the land in question here and occupies the position of the 
vendor in the executory contract of sale. No authorities 
are cited and we think there are none holding that a fee 
simple title holder, even under an unrecorded deed, or the 
‘vendor in an executory contract of sale of real estate, for- 
feits title by failure to assert it affirmatively for ten years 
or any other period. This of course recognizes that title 
may be forfeited by proof of adverse possession by another 
for the legally recognized period of time. 

The deed of Wilmerding cannot be superior to that of 
Birdie Friend. His came from a source foreign to the title 
while hers came from the source. 

Noel Cover and Wilmerding came into the court of equity 
seeking affirmative relief and in so doing it was incumbent 
upon them to do equity. The same was true of Birdie 
Friend, and on the trial she offered so to do. Loney v. 
Courtnay, 24 Neb. 580, 39 N. W. 616; Union Stock Yards 
Nat. Bank v. Day, 79 Neb. 845, 113 N. W. 5380; Kerr v. Mc- 
Creary, 84 Neb. 315, 120 N. W. 1117; Bank of Alma v, Ham- 
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ilton, 85 Neb. 441, 123 N. W. 458; Wiseman v. Guernsey, 
107 Neb. 647, 187 N. W. 55; Kruger v. Block, 114 Neb. 839, 
211 N. W. 173; Hawkins v. Mullen, 118 Neb. 129, 223 N. W. 
670; Federal Trust Co. v. Ireland, 124 Neb. 369, 246 N. W. 
707. ; 

Cover and Wilmerding sought to have title quieted against 
all the world except the tax lien holder, and against the tax 
lien they sought right of redemption. 

Birdie Friend sought to have her fee simple title declared, 
subject to the tax lien, and on the trial offered to allow title 
to pass to Cover and his grantee’s successor upon payment 
by them of the balance due her as assignee of the vendor’s 
interest in the contract of sale from the Platte Valley Cat- 
tle Company to Jones. The court decreed according to her 
prayer and her offer to do equity. 

Cover and McAdams contend substantially that she is 
barred against recovery under the contract by the limita- 
tion of section 76-279, Comp. St. Supp. 1941, and sections 
76-405, 76-218 and 20-202, Comp. St. 1929. 

These sections have no application here. Section 76-279, 
Comp. St. Supp. 1941, can have no application here. It is 
a new section amendatory of section 76-218, Comp. St. 1929, 
and did not become effective until April 28, 1941. 

Section 20-202, Comp. St. 1929, provides the limitation 
within which action may be commenced for recovery of ti- 
tle to or possession of land or for foreclosure. In essence 
Birdie Friend seeks no such relief. She seeks to defend her 
own title against adverse claimants. 

Section 76-218, Comp. St. 1929, provides that deeds, mort- 
gages and other instruments of writing that are required to 
be recorded take effect and are in force as to creditors and 
subsequent purchasers in good faith without notice from 
the date of filing and that such instruments not recorded 
shall be void as to the named classes of persons who take in 
good faith without notice. It specifically provides that such 
instruments shall be valid between the parties. It cannot 
be said that appellants were either subsequent purchasers 
or that they were without notice. 
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Section 76-405, Comp. St. 1929, is as follows: ‘When 
any lien or apparent lien on any real estate shall not be en- 
forcible by reason of lapse of time, the owner of such real 
estate shall be entitled to have his title thereto quieted 
against such unenforcible lien or apparent lien without re- 
deeming or offering to redeem therefrom; provided the own- 
er or owners or their privies in estate of such real estate 
shall have been in possession of the same during the period 
of the statute of limitations.” Under the evidence here ap- 
pellants were not owners of the land and were never in pos- 
session as such, and neither was Birdie Friend a lienor. 
She was the owner of the fee simple title. 

Under the authorities cited Birdie Friend is not barred 
from exacting, in this action in equity by Noel Cover and 
McAdams, that they perform that which is a condition of 
their right to receive the benefit sought. 

We find no error in that part of the decree which requires 
that Noel Cover and McAdams shall be required to pay the 
balance of the contract with interest if they would have ti- 
tle quieted in them. 

It is contended by appellants that the action of Birdie 
Friend should be dismissed because of a claimed champer- 
tous agreement between her and the plaintiff. 

Whether this agreement is champertous or not need not 
be passed upon in this case. It deals solely with an ar- 
rangement between these two parties whereby plaintiff 
agrees to bear the expense of litigation for Birdie Friend 
and to purchase from her the avails of the litigation if she 
is successful. 

If it be assumed that the contract was champertous as 
between the parties still it could avail appellants nothing. It 
might be a defense to an action on the agreement between 
the parties but it is not available collaterally to third par- 
ties. In Omaha & R. V. R. Co. v. Brady, 39 Neb. 27, 57 
N. W. 767, this court said: “A railroad company sued for 
damages, alleged to have been sustained by plaintiff through 
its negligence, cannot interpose as a defense that the suit is 
being carried on by virtue of a champertous agreement be- 
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tween plaintiff and his counsel; this is a defense available 
only, if at all, to the plaintiff in a suit against him on the 
contract.” See, also, Chamberlain v. Grimes, 42 Neb. 701, 
60 N. W. 948. 
The findings of the district court are sustained by the 
evidence and the decree is correct. 
AFFIRMED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, PLAIN- 
TIFF, V. COMMERCIAL STATE BANK OF OMAHA, DEFENDANT: 
WILLIAM J. Hotz, INTERVENER, APPELLANT, E. H. LUIKART, 
RECEIVER, ET AL., APPELLEES. 
10 N. W. (2d) 268 


FILeD JUNE 11, 1943. No. 31537. 


1. Pleading. A demurrer ore tenus igs recognized by this court as 
permissible practice, and if the pleading to which it is addressed 
is totally defective it is error to admit any evidence under such 
pleading. 

2. Courts. If the court makes an erroneous ruling and afterwards 
in the trial of the case, with more exhaustive investigation of 
the question, finds that his first ruling is wrong, the principle of 
res adjudicata does not apply and it may be corrected at a sub- 
sequent term. 

3. Banks and Banking. An order of the court allowing or disallow- 
ing a claim and fixing its status in a bank receivership is a 
judgment and unless modified at the term at which it is rendered, 
or appealed from, becomes with the adjournment of the term a 
final adjudication of the claim and its status. 

4. Limitation of Actions, In a proceeding which seeks to modify or 
vacate a judgment on account of fraud, after two years from the 
rendition of the judgment, if the petition shows that the facts 
were discovered within the period of limitation and fails to show 
any good reason why the two years should be extended by a 
court of equity it is not error for the court on motion or demur- 
rer to dismiss the action. 

5. Banks and Banking. A stockholder is not entitled to set off any 
debt due him from the bank against his statutory liability as a 
stockholder upon insolvency of the bank and after decree of de- 
ficiency, as the superadded liability of stockholders is a trust 
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fund for the benefit of creditors, to share pro rata without pref- 
erence, 


In the collection of this trust fund and its disposition 
thereafter the receiver represents the creditors and not the bank. 
The trust fund not being an asset, of the bank the two claims do 
not arise in the same right and set-off would result in a prefer- 
ence of one claimed creditor over others already judicially deter- 
mined for whom the trust fund was lawfully created. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Hotz & Hotz, C. J. Campbell and William F. Dalton, for 
appellant. 


F.C. Radke and Young & Williams, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This is an appeal by intervener William J. Hotz from an 
order of the trial court dismissing both causes of action in 
his petition of intervention filed in these proceedings on 
May 25, 1940, praying for an injunction, accounting, judg- 
ment, decree of set-off and other equitable relief. The in- 
junctive feature is to restrain the enforcement of a judg- 
ment against intervener for bank stockholders’ liability 
(Luikart v. Heelan, 136 Neb. 492, 286 N. W. 780) until off- 
set could be adjudicated on his two causes of action. After 
the filing of the petition of intervention, motions and de- 
murrers filed by defendants were overruled, and they an- 
swered. At the beginning of the trial on the merits, at 
another term, and after opening statements of counsel had 
been made, defendants orally in open court renewed their 
demurrers, demurred ore tenus, and moved for dismissal of 
the petition. No application was made by intervener to 
amend. The trial court thereafter sustained defendants’ 
motions and demurrers, and dismissed the petition. Inter- 
vener appeals to this court. 

At the outset intervener contends that demurrer ore 
tenus and motion to dismiss were not available to defend- 
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ants under the circumstances. This contention is without 
merit. We said in Dickinson v. Lawson, 125 Neb. 646, 251 
N. W. 656: “A demurrer ore tenus is recognized by this 
court as permissible practice, and if the pleading to which 
it is addressed is totally defective, it is error to admit any 
evidence under such pleading.’ See, also, Curtis & Co. v. 
Cutler, 7 Neb. 315; Ball v. LaClatr, 17 Neb. 39, 22 N. W. 118. 

Questions relating to the sufficiency of a petition should 
be determined before a cause comes on for trial by the 
court. If the court makes an erroneous ruling and after- 
wards in the trial of the case, with more exhaustive inves- 
tigation of the question, finds that his first ruling is wrong, 
the principle of res adjudicata does not apply and it may be 
corrected at a subsequent term. Perry v. Baker, 61 Neb. 
841, 86 N. W. 692; Tiernan v. Miller & Leith, 69 Neb. 764, 
96 N. W. 661; Follmer v. State, 94 Neb. 217, 142 N. W. 908. 

The intervener’s first cause of action is res adjudicata 
and barred by the statute, section 20-2008, Comp. St. 1929. 
In this connection, the petition discloses that the Commer- 
cial State Bank of Omaha, Nebraska, was placed in receiv- 
ership on December 1, 1926. Prior to the time that the 
bank was placed in the hands of the guaranty fund commis- 
sion and in receivership, intervener was attorney for the 
bank. On February 17, 1927, he filed a claim in these re- 
ceivership proceedings in the sum of $3,553.31 for attorney’s 
fees and money expended as such attorney for the bank. 
The claim was rejected by the receiver and, upon default of 
intervener, was denied by the court on March 17, 1927, 
from which order no appeal was ever taken. Intervener 
asserts that at this time he believed, and the receiver and 
his agents misled him to believe, that he was not a stock-- 
holder in the bank and there would not be any liability im- 
posed upon him as such, and as there were not many as- 
sets he did not press the claim. 

However, on June 23, 1930, the receiver brought suit 
against intervener for bank stock liability which was estab- 
lished in the district court and affirmed by this court in 
Luikart v. Heelan, supra. When the final order was made 
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against him establishing his stockholders’ liability on May 
25, 1940, it amounted to $844. Intervener further alleges 
that he has no remedy at law; that he will suffer irrepa- 
rable damage unless the disallowance of the claim is vacat- 
ed and thereafter established as a valid claim and offset 
permitted. ; 

The law is that an order of the court allowing or disal- 
lowing a claim and fixing its status in a bank receivership 
is a judgment and unless modified at the term at which it: 
is rendered, or appealed from, becomes with the adjourn- 
ment of the term a final adjudication of the claim and its 
status. State v. Platte Valley State Bank, 128 Neb. 562, 
259 N. W. 643; Braver, Liquidation of Financial Institu- 
tions, 1229, sec. 1062. 

The district court has power to vacate or modify its judg- 
ments or orders after the term at which they were made 
for the reasons set forth in section 20-2001, Comp: St. 1929, 
or concurrently in equity. Subdivision 3 thereof has no 
application to the case at bar as contended by the intervener, 
for the reason that there is no irregularity in the obtaining 
of the judgment or order. The court is not authorized in 
its discretion to set aside a judgment or order after the 
term because of plaintiff’s own mistake, inadvertence, or 
neglect. Kulhanek v. Kulhanek, 106 Neb. 595, 184 N. W. 
139. 

Section 20-2001, Comp. St. 1929, provides in part: “A 
district court shall have power to vacate or modify its own 
judgments or orders after the term at which such judg- 
ments or orders were made:* * * Fourth. For fraud prac- 
ticed by the successful party in obtaining the judgment or 
order.” Section 20-2008, Comp. St. 1929, provides in part: 
“Proceedings to vacate or modify a judgment or order, for 
the causes mentioned in subdivisions four * * * of section 
(20-2001) of this code must be commenced within two years 
after the judgment was rendered or order made * * * .” 

In a proceeding which seeks to modify or vacate a judg- 
ment on account of fraud after two years from-the rendi- 
tion of the judgment, if the petition shows that the facts 
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were discovered within the period of limitation and fails to 
show any good reason why the two years should be extend- 
ed by a court of equity it is not error for the court on mo- 
tion or demurrer to dismiss the action. Brandeen v. Beale, 
117 Neb. 291, 220 N. W. 298. See, also, State v. Lincoln 
Medical College, 86 Neb. 269, 125 N. W. 517; Hoeppner v. 
Bruckman, 129 Neb. 390, 261 N. W. 572. 

We conclude that if fraud was practiced, as claimed by 
intervener, in obtaining the judgment or order disallowing 
intervener’s claim, his petition discloses that he discovered 
it on June 28, 1930, when suit was filed against him to re- 
cover for his stock liability, approximately ten years before 
he filed the present action and thirteen years after the dis- 
allowance of the claim. The claim could not be set off 
against the judgment for stock liability in any event for 
reasons hereinafter appearing. 

Intervener’s second cause of action is not a proper set- 
off against a judgment for bank stock liability and demur- 
rer thereto and motion to dismiss were properly sustained 
by the trial court. In this connection, intervener asserts 
that on December 1, 1926, when the receiver was appoint- 
ed, there were certain of the bank’s cases then pending in 
court; that shortly thereafter he and the receiver entered 
into an oral agreement whereby intervener, already attor- 
ney for the bank and having full knowledge of these cases, 
should continue to act as an attorney therein until they 
were tried in court or otherwise concluded. The alleged 
services were performed in 1926, 1927, and 1928, and com- 
pleted during the latter year. No claim was ever filed for 
such services in these proceedings until March 4, 1940, ap- 
proximately ten years after the date of decree of deficien- 
cy, and suit was filed to recover his stock liability based 
thereon. 

In paragraph 10 of his answer to the suit against him to 
recover upon his stock liability he did plead estoppel by rea- 
son of these services to enforce liability. Demurrer to this 
paragraph by the receiver was sustained by the trial court. 
In this connection, on appeal (Lutkart v. Heelan, 136 Neb. 
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492, 286 N. W. 780), we said (page 495): “Paragraph 10 
did not plead a cause of action or a set-off on account of at- 
torney’s fees for service, but rather it alleged that, because 
of certain discussions between some representative of the 
former guaranty fund commission and Mr. Hotz, under cer- 
tain conditions the receiver would be estopped from enforc- 
ing a stockholder’s liability against W. J. Hotz. Such an 
understanding, if there was one, could not work an estoppel 
against the legal claims of the creditors of the bank, and 
the ruling by the trial court appears to have been the only 
ruling which could have been made.” 

In the present proceedings intervener is confronted with 
rules of law and equity equally insurmountable. His claim 
was for services rendered the bank and the receiver for the 
bank in liquidating its assets. Under the circumstances ap- 
pearing it is not now payable out of and cannot be offset 
against the special additional trust fund which intervener 
did not by these services either collect or create, and which 
is not a part of the assets of the bank or of the receiver of 
the bank., 

The rule is that a stockholder is not entitled to set off any 
debt due him from the bank against his statutory liability 
as a stockholder upon insolvency of the bank and after de- 
cree of deficiency, as the superadded liability of stockhold- 
ers is a trust fund for the benefit of creditors, to share pro 
rata without preference. A stockholder’s liability cannot be 
enforced or established until the exact amount justly due in 
all cases of claims against the bank has been ascertained 
after the corporate property and assets are exhausted and 
the deficiency declared by judicial decree. In the collection 
of this trust fund and its disposition thereafter the receiver 
represents the creditors and not the bank. Rogers v. Sel- 
leck, 117 Neb. 569, 221 N. W. 702; State v. Citizens State 
Bank, 118 Neb. 337, 224 N. W. 868; State v. Thurston State 
Bank, 125 Neb. 120, 249 N. W. 90; Parker v. Luehrmann, 
126 Neb. 1, 252 N. W. 402; Luikart v. Higgins, 130 Neb. 
395, 264 N. W. 903. See, also, 9 C. J. S. 158, sec. 73. The 
trust fund not being an asset of the bank the two claims do 
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not arise in the same right and set-off would result in a 
preference of one claimed creditor over others already judi- 
cially determined for whom the trust was lawfully created. 
State v, Thurston State Bank, supra. See, also, Braver, 
Liquidation of Financial Institutions, 1157-1175, sec. 986 
et seq., and cases cited therein; 9 C. J. S. 192, sec. 97. 

Intervener’s allegation that there are no creditors is a 
conclusion of law and contrary to the trial court’s own rec- 
ords in the same-case in which these proceedings were filed, 
of which the court takes judicial notice. Solomon v. A. W. 
Farney, Inc., 1386 Neb. 338, 286 N. W. 254. Further, the re- 
covery of the stock liability judgment against intervener in 
the same trial court, and its affirmance in this court (Luik- 
art v. Heelan, 186 Neb. 492, 286 N. W. 780), adjudicated 
that there still remained unpaid creditors. Intervener 
makes no attack upon this judgment, the collection of which 
he seeks to enjoin, and equitable subrogation is complete. 
State v. Citizens State Bank, 118 Neb. 337, 224 N. W. 868. 
Equity will not do injustice to the creditors of the bank, or 
their subrogees, who are not responsible for intervener’s 
dilemma. 

Cole v. Adams, 101 Neb. 21, 161 N. W. 1036, relied upon 
by intervener, is clearly distinguishable. In that case after 
failure of a national bank defendant, a stockholder, deliv- 
ered the sum of $8,799 in notes to the receiver, the proceeds 
of which were to be used for the benefit of the creditors un- 
der an express agreement that it should be offset against 
his stockholder’s liability. We held that an order for an as- 
sessment by a comptroller of the currency did not conclu- 
sively determine the liability of a stockholder in a suit by 
a receiver to collect the assessment; that since the proceeds 
were delivered by defendant to the receiver after failure of 
the bank for a specific purpose amounting to a trust for the 
benefit of creditors of the bank, which was used for their 
benefit by the receiver, defendant was entitled to set-off be- 
cause there was not lack of mutuality and it did not result in 
a preference or deprive the creditors of assets to which they 
were lawfully entitled. 
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Witters v. Sowles, 32 Fed. 130, distinguished in Cole v. 
Adams, supra, is more nearly a precedent for the case at 
bar. 

We conclude that the trial court did not err when it sus- 
tained defendants’ demurrer ore tenus and dismissed the 
petition in intervention, and the judgment is affirmed. 

AFFIRMED. 


ELMER SCHLEGEL V. STATE OF NEBRASKA, 
10 N. W. (2d) 264 


FILED JUNE 11, 1943. No. 315738. 


1. Criminal Law. Statements freely and voluntarily given, or made 
and signed, by defendant, which are not induced by threats or 
promises, wherein he admits the commission of the crime for 
which he is being tried, are competent to be received in evidence. 

2. Witnesses. A stenographer who recorded voluntary statements 
of the accused in shorthand at the time they were made, may, 
when sworn as a witness, read the shorthand notes as evidence, 
if such statements, when extended to script or print, would be 
admissible. 

3. Criminal Law. In a criminal case error not prejudicially erro- 
neous, whether in the giving of instructions or in the reception 
or rejection of evidence, is not sufficient to require reversal. 

A reviewing court considers all the evidence and all the 
instructions given to the jury in determining whether a particu- 
lar instruction is prejudicially erroneous. 

5. Bape. In a prosecution for statutory rape, the question of the 
previous chastity of the female child under 15 years of age at 
the time of commission of the act is immaterial, and the trial 
court should sustain appropriate objections to proffered evidence 
thereon. 


In a prosecution for statutory rape, it is not essential 
to a conviction that the prosecutrix should be corroborated by 
the testimony of other witnesses as to the particular act consti- 
tuting the offense. It is sufficient if she be corroborated as to 
material facts and circumstances which tend to support her tes- 
timony, and from which, together with her testimony as to the . 
principal fact, the inference of guilt may be drawn. 


Error to the district court for Hamilton county: LOVEL 
S. HASTINGS, JUDGE. Affirmed. 
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Craft, Edgerton & Fraizer, for plaintiff in error. 


Walter R. Johnson, Attorney General, and Carl H. Peter- 
son, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Defendant (plaintiff in error), prosecutes error from 
conviction and sentence for statutory rape upon a female 
child 14 years of age. The information charges, in sub- 
stance, that on or about January 15, 1940, in Hamilton coun- 
ty, Nebraska, defendant, a male person over 18 years of age, 
did unlawfully and feloniously carnally know and abuse a 
female child under 15 years of age, who was not his sister or 
daughter. To this information defendant pleaded not guil- 
ty. Upon trial to a jury he was found guilty with a recom- 
mendation for leniency. Motion for new trial was over- 
ruled and the trial court sentenced defendant to imprison- 
ment in the Nebraska state penitentiary for 3 years (the 
minimum sentence, see section 28-408, Comp. St. 1929) at 
hard labor, no part of which should be in solitary confine- 
ment, and that he pay the costs of prosecution. 

Defendant’s assignments of error are: That confessions 
made by him were not voluntary but given under threat or 
promise, and erroneously admitted in evidence; that the 
trial court erred in its refusal to permit a witness for de- 
fendant to answer impeaching questions; erred in giving 
instruction No. 5, and in refusing to give defendant’s re- 
quésted instruction No. 2; and that the verdict of the jury 
is not sustained by the evidence. 

The record discloses that at the time of the trial] defendant 
was married and 51 years of age. The female child involved 
was born on January 6, 1926. Her mother died when she 
was 6 years of age. She lived with her grandparents until 
8 years old, when she and a younger brother went to live 
with defendant and his wife. She continued to live in this 
home until] in the summer of 1942 at which time she ran 
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away. At defendant’s request the sheriff brought her back, 
and at a hearing in the county court she made disclosures 
which resulted in the filing of the information against de- 
fendant. 

The evidence is that defendant treated her like a father 
until she was 18 years old, when he began an unworthy 
fondling of her person. On two occasions during Novem- 
ber and December, 1939, in his own home, while his wife 
was at church, defendant attempted an overt act with the 
child which was physically impossible on her part. On a 
Wednesday night between her 14th birthday on January 6, 
1940, and January 29, 1940, defendant’s wedding anniver- 
sary, the act charged was completed, and it occurred many 
times thereafter. 

Defendant’s contention that confessions made by him 
were erroneously admitted in evidence is without merit. 
In this connection the evidence is that defendant was pres- 
ent when the hearing was had in the county court. After 
this hearing the sheriff called defendant on the telephone 
and the latter voluntarily came to the sheriff’s office. Before 
defendant was placed under arrest, and in the presence of 
the chief of police who was present on other matters of 
business and not by design, the sheriff questioned defendant 
who voluntarily made oral confession of misconduct with 
the child. 

The county attorney was then called to the sheriff’s office 
and defendant voluntarily made a statement which the 
county attorney reduced to writing as defendant recited 
the story. It was then read by defendant, after which he 
signed it and the sheriff and the chief of police signed as 
witnesses. The county attorney then called a stenographer 
to the sheriff’s office. In her presence and in the presence 
of the sheriff and the chief of police the county attorney 
questioned defendant concerning his conduct with the child 
and he answered in detail. The stenographer took down 
the questions and answers in shorthand and thereafter 
transcribed her notes to a typewritten manuscript. She ap- 
peared and testified at the trial from her original notes, and 
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the original typewritten manuscript made from them was 
produced in court for inspection of defendant’s counsel. In 
these questions and answers defendant identified the previ- 
ous statement made and signed by him, answered that it 
was read carefully by him, and that it was freely and vol- 
untarily made, signed and delivered without threat or prom- 
ise of reward. This is verified by the sheriff, the chief of 
police, and the stenographer, all of whom testified at the 
trial. 

In this connection the trial court properly gave protec- 
tion to every right of defendant. All the evidence concern- 
ing the character of these admissions and confessions was 
first taken out of the presence of the jury. Defendant’s 
counsel had opportunity to, and did, freely cross-examine 
the witnesses, and defendant himself took the stand and 
testified about all the circumstances under which they were 
taken. The preliminary rules safeguarding defendant’s 
rights, as approved by this court in Tramp v. State, 104 
Neb. 222, 176 N. W. 548, and Stagemeyer v. State, 183 Neb. 
9, 273 N. W. 824, were meticulously followed by the trial 
court before the evidence was admitted in the presence of 
the jury. 

Before the jury were recalled, and before defendant’s 
confessions were admitted in evidence for the jury’s con- 
sideration, the court affirmatively passed upon the question 
of whether defendant’s confessions were voluntary and ad- 
missible; and thereafter in instruction No. 14 the court 
clearly and carefully submitted such matters to the jury for 
their consideration. For a discussion of the duties of the 
court and jury in such cases, see note in 85 A. L. R. 870 et 
seq. The trial court, at defendant’s request, went beyond 
present requirements of the law (see McCartney v. State, 
129 Neb. 716, 262 N. W. 679, and Koch v. State, 130 Neb. 
119, 264 N. W. 172), and by instruction No. 15 told the jury, 
in substance, that in weighing the testimony of the sheriff 
and chief of police greater care should be exercised than 
with the testimony of other witnesses who are not police of- 
ficers or employed in hunting up evidence against persons 


VOL. 143] JANUARY TERM, 1943 501 
Schlegel v. State 


who are charged with crime, because of the natural and un- 
avoidable tendency and bias of mind of such officers to con- 
strue everything as evidence against one who is accused 
and because of the natural desire of such officers to secure 
confessions or admissions by one accused of the crime. . 

The law is that statements freely and voluntarily given, 
or made and signed, by defendant which are not induced by 
threats, or promises, wherein he admits the commission of 
the crime for which he is being tried, are competent to be 
received in evidence. Ringer v. State, 114 Neb. 404, 207 
N. W. 928. A stenographer who recorded voluntary state- 
ments of the accused in shorthand at the time they were 
made, may, when sworn as a witness, read the shorthand 
notes as evidence, if such statements, when extended to 
script or print, would be admissible. Fields v. State, 125 
Neb. 290, 250 N. W. 63. 

Defendant’s assignment that the trial court erred in re- 
fusing to permit a witness for defendant to answer im- 
peaching questions is without merit, and answered fully in 
Harris v. State, 80 Neb. 195, 114 N. W. 168, holding that, 
in a prosecution for statutory rape, the question of the pre- 
vious chastity of the female child under 15 years of age at 
the time of commission of the act is immaterial, and the 
trial court should sustain appropriate objections to proffered 
evidence thereon. The child involved in the case at bar 
would not have been 15 years of age until January 6, 1941. 
The questions asked had reference to her alleged immoral 
conduct in January or February, 1940, clearly involving a 
wholly collateral issue, and objections thereto were proper- 
ly sustained. ; 

‘Instruction No. 5 given by the trial court was not preju- 
dicially erroneous. A discussion of this alleged error also 
disposes of defendant’s contention that the trial court erred 
in refusing to give defendant’s requested instruction No. 2. 
Defendant’s counsel concedes it to be the law in such a pros- 
ecution that other offenses of like nature by defendant upon 
the child may be shown, but insists that instruction No. 5 
permitted the jury to consider other offenses after she was 
15 years of age. 
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The instruction lacks perfection, but the law in a crimi- 
nal case is that error not prejudicially erroneous, whether 
in the giving of instructions or in the reception or rejection 
of evidence, is not sufficient to require reversal. Bennett v. 
State, 111 Neb. 552, 196 N. W. 905. See, also, Comp. St. 
1929, sec, 29-2308. 

The reviewing court considers all the evidence and all the 
instructions given to the jury in determining whether a par- 
ticular instruction is prejudicially erroneous. The evidence 
and instructions given do not support defendant’s conten- 
tion. The only offense for which defendant was tried, and 
the first in which the act was completed, took place on or 
about January 15, 1940, at which time the child was only 
14 years of age. Thereafter defendant committed many 
such offenses upon the child, but there is no evidence of the 
dates upon which they occurred. In answer to a direct 
question the child asserted that defendant quit after her 
fifteenth birthday, and that is all the evidence in the record 
upon the matter except defendant’s own corroborative con- 
fessions, in which he said, on July 25, 1942, “I haven’t had 
anything to do with her for over 18 months, almost two 
years.” The jurors could not have misunderstood the date 
of the offense charged, nor have been misled by the instruc- 
tions, and no error prejudicial to defendant appears. His 
own first defilement of the child could be no defense for the 
last in any event. Bailey v. State, 57 Neb. 706, 78 N. W. 
284; Blair v. State, 72 Neb. 501, 101 N. W. 17; Nabower v. 
State, 105 Neb. 848, 182 N. W. 493. 

The precedent, Abbott v. State, 118 Neb. 524, 206 N. W. 
158, relied upon by defendant, is distinguishable in so many 
respects as to be wholly dissimilar, and has no application 
to the facts and circumstances of the case at bar. 

We have examined the record with great care, and can 
only conclude that the evidence is amply sufficient, supports 
the verdict of the jury beyond a reasonable doubt, and no 
substantial miscarriage of justice has occurred. The child 
involved testifies positively and consistently to facts estab- 
lishing the corpus delictit. Defendant’s confessions and oth- 
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er evidence of opportunity and disposition on part of de- 
fendant to commit the crime furnish sufficient corrobora- 
tion. The law is that in a prosecution for statutory rape it 
is not essential to a conviction that the prosecutrix should 
be corroborated by the testimony of other witnesses as to 
the particular act constituting the offense. It is sufficient 
if she be corroborated as to material facts and circumstanc- 
es which tend to support her testimony, and from which, 
together with her testimony as to the principal fact, the in-- 
ference of guilt may be drawn. Mayo v. State, 127 Neb. 
227,254 N, W. 887; Haynes v. State, 1387 Neb. 69, 288 N. W. 
382. 

We find no error prejudicial to defendant, and the judg- 
ment is affirmed. 

AFFIRMED. 


ELIZABETH G. BEARD, APPELLEE, V. MARGARET W. MORGAN 
ET AL., APPELLANTS. 
10 N. W. (2d) 258 


FILED JUNE 11, 1943. No. 31576. 


1. Contracts. Where'a party makes an offer that is definite and 
complete and is unconditionally accepted by the party to whom 
it is made, such offer and acceptance constitute a contract bind- 
ing upon the parties thereto. 

When a contract has been breached by a party thereto 
failing to perform within the time provided therein and the par- 
ty not in default voluntarily extends the time for performance, it 
does not void the contract but leaves it in full force and effect. 

8. Specific Performance. Whether a decree for the specific perform- 
ance of an agreement for the sale of real estate will be granted 
rests in the discretionary power of the trial court, sitting as a 
court of chancery. Such discretion, however, is not unlimited, 
and a decree is not to be given or withheld arbitrarily and ca- 
priciously, but it is a judicial discretion, to be controlled and 
governed by equitable rules and principles. 

4. Vendor and Purchaser. A party who purchases real estate with 
knowledge that another has a contract of purchase for the same 
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is not a bona fide purchaser; and if he acquires such knowledge 
at any time before the payment of the consideration, he will not 
be protected as a purchaser in good faith. 

A purchaser with notice is liable to the same equity, stands in 
his place, and is bound to do that which the person he represents 
would be bound to do by the decree. He takes the estate subject 
to the charge, and stands in the place of his vendor. 


APPEAL from the district court for Kimball county: 
Isaac J. NISLEY, JUDGE. Affirmed. 


Torgeson & Halcomb, for appellants. 
John H. Kuns and Mothersead & Wright, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENEKE, J. 

This is an action for specific performance brought by 
Elizabeth G. Beard, plaintiff and appellee herein, in the dis- 
trict court for Kimball county against Margaret W. Mor- 
gan and Severine E. Torgeson, defendants and appellants 
herein, to enforce a contract made with Margaret W. Mor- 
gan for the purchase of lots six (6) and seven (7), block 
one (1), Antelopeville addition to the city of Kimball, Ne- 
braska, and from a decree for the appellee awarding spe- 
cific performance thereof, appellants have appealed here. 
For convenience appellee will be herein referred to as Mrs. 
Beard and the appellants as Mrs. Morgan and Mr. Torge- 
son. 

This being an equitable action it will be tried de novo in 
this court pursuant to section 20-1925, Comp. St. 1929, and 
we will reach an independent conclusion without referring 
to the findings of the district court. 

The first question presented by this appeal is, was there 
a contract entered into between Mrs. Beard and Mrs, Mor- 
gan? On June 30, 1941, Mrs. Beard, by her attorney John 
H. Kuns, sent Mrs. Morgan an offer contained in the fol- 
lowing letter: 
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“Mrs. Margaret W. Morgan 
“2320 Veteran Street 

“West Los Angeles, California 
“Dear Mrs. Morgan: 

“Mrs. Beard has advised me that she has heard from you 
with reference to the drug store property. I believe that 
someone has misinformed you as to the rights under the Ne- 
braska law. If Mrs. Beard were not in the possession of 
the property, probably the advice which you have received 
would be correct. In view of the fact of her possession, 
your rights and her rights are entirely different. I would 
be pleased to correspond with your legal adviser and try to 
get this matter straightened out in an amicable manner. 

“Mrs. Beard has just authorized me to make you an offer 
of $300 for a quitclaim deed. This offer is made only for 
the purpose of compromise and settlement and to avoid 
future disputes. It represents the amount which Mrs. Beard 
would pay to you for the period of one year under the old 
deal. If you care to accept this offer you may execute the 
quitclaim deed which I previously sent to you and send 
it either to myself, to the bank, or any individual] whom 
you may choose to handle the exchange of the deed for the 
funds. This offer cannot remain open for more than two 
weeks, 

“Please advise me promptly whether or not you will ac- 
cept it. 

“Very truly yours, 
“John H. Kuns.” 

On July 12, 1941, Mrs. Morgan replied thereto as follows: 
“John H. Kuns ~ 
“Attorney and Counselor at Law 
“Kimball, Nebraska 
“Dear Mr. Kuns— 

“J am writing to inform you that I will accept Mrs. 
Beard’s offer of $300 for a quitclaim deed—first of the week 
when I get into the village I will send the papers to you. 

“Very sincerely, 
“Mrs. Fred R. Morgan.” 
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Appellants’ first contention is that no sufficient certainty 
is contained in this offer as to the property for which the 
offer is made as the first part of the letter refers to the 
“drug store property” whereas the drug store did not oc- 
cupy all of the property but that there was located thereon 
a jewelry store in part of the building and that the con- 
struction of the building was such that it had the appear- 
ance of two separate buildings from the outside. However, 
the offer refers specifically to a quitclaim deed which had 
been sent to Mrs. Morgan on April 5, 1941, and which con- 
tained a full description of the property and the evidence 
shows that Mrs. Morgan had received the deed and that she 
was familiar with its contents. From an examination of 
the correspondence had between these parties prior to this 
letter. of June 30, 1941, and to the reference of this quit- 
claim deed, there is no question but what Mrs. Morgan was 
fully aware of what property the offer referred to and by 
its reference to the quitclaim deed the offer is definite as 
to the property described therein. 

Appellants further contend that there is insufficient con- 
sideration offered for the deed because at the time it was 
made Mrs. Beard had collected certain rents from both the 
jewelry store and drug store and at the time of the accept- 
ance that additional amounts had been collected and, there- 
fore, if these amounts were deducted from the offer made 
very little, if any, would remain and any such small amount 
would be an inadequate consideration. Quoting from the let- 
ter of June 30, 1941: “This offer is made only for the pur- 
pose of compromise and settlement and to avoid future dis- 
putes.” At the time it was made, Mrs. Morgan was owing 
Mrs. Beard some $7,100 on a past due mortgage note se- 
cured by the property for which the offer was made and the 
subject-matter of their previous correspondence. Whether 
the rentals were deducted from this past due obligation or 
from the offer of $300, the total consideration for the deed 
would be somewhere between $7,100 and $7,400 which we 
find to be an adequate consideration. 

Appellants further contend that Mrs. Morgan’s letter of 
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July 12; 1941, was not such an acceptance of the offer as 
was binding upon her because such offer required that a 
quitclaim deed be executed and sent as therein provided, 
and that by the construction placed on said offer by the let- 
ter of Mrs. Beard’s attorney of August 29, 1941, which is 
as follows: 

“Mrs. Margaret Morgan 

“2320 Veteran Street 

“West Los Angeles, California 

“Dear Mrs. Morgan: 

“Mrs. Beard is somewhat distressed by the delay on your 
part in sending the deed as you promised. 

“She feels that she would much rather pay the $300 to 
you than to spend it in Court costs where neither of you 
would gain any advantage. 

“On that account she has instructed me to advise you that 
the deed must be here on or before September 15th. The 
sum of $300 will be ready to be paid to you immediately 
upon receipt of the deed. 

“Very truly yours, 

“John H. Kuns.” 
that Mrs. Beard did not consider Mrs. Morgan’s acceptance 
as a binding contract and, therefore, we should adopt the 
construction placed thereon by the parties thereto. How- 
ever, a careful examination of the offer made and the ac- 
ceptance thereof shows it to be unconditional. The matter 
of executing the deed is the manner of performance not of 
acceptance and the letter of August 29 is a mere voluntary 
extension of the time for performance after Mrs. Morgan 
had made a breach thereof. Such voluntary extension of 
the time for performance, after a breach has been made, by 
a party not in default does not void the contract. 

We find that the offer made by Mrs. Beard through her 
attorney on June 30, 1941, was a complete and definite offer 
to purchase from Mrs. Morgan lots six (6) and seven (7), 
block one (1), Antelopeville addition to the city of Kimball, 

‘ Nebraska, for a consideration of $300 and in compromise 
and settlement of all matters between the parties, which 
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Mrs. Morgan unconditionally accepted, and that perform- 
ance thereof was to be made by executing a quitclaim deed 
referred to and constituted a contract between the parties 
and that the subsequent extension of the time of perform- 
ance made by Mrs. Beard, who was not in default, in no 
way voided the contract. 

The second contention of the appellants is that even 
though there is a contract between the parties that the evi- 
dence does not justify this court in granting specific -per- 
formance because, of the confidential relationship between 
these sisters-in-law, certain statements contained in the 
correspondence of Mrs. Beard and her counsel, Mr. Kuns, 
made the contract unfair. In order to determine this ques- 
tion, it will be necessary to consider the entire transaction 
between the parties. Fred R. Morgan, husband of Mrs. 
Morgan, died on December 7, 1934, and to settle his estate 
an agreement was entered into between Mrs. Beard and 
Mrs. Morgan whereby Mrs. Morgan gave Mrs. Beard a 
$7,100 mortgage on the property involved herein which was 
due on March 1, 1941, and pursuant to this agreement the 
sisters-in-law entered into a rent contract whereby that 
part of the premises which was occupied as the drug store 
was leased to Mrs. Beard from May 1, 1936, to May 1, 1941, 
and for which Mrs. Beard agreed to pay a rental of $25 a 
month, cancel the interest on the loan, pay five years’ taxes 
on the premises, keep up the insurance thereon, heat the 
buildings located thereon, and to make necessary repairs. 
The other part of the premises occupied by the jewelry 
store was rented to Mr. O. C. Larsen and for this he paid a 
monthly rental of $40. Thereby, Mrs. Morgan received $65 
a month from these premises until March 1, 1941, when the 
mortgage became due. These agreements were fully kept 
during the entire period up to March 1, 1941. About a year 
and a half prior to March 1, 1941, Mrs. Morgan moved to 
California where she lived at the time all negotiations here- 
in referred to took place. It appears the relationship be- 
tween Mrs. Morgan and Mrs. Beard was at all times friend- 
~ ly. Some time after March 1, 1941, Mrs. Beard wrote to 


VOL. 143] JANUARY TERM, 19438 509 


Beard v. Morgan 


Mrs. Morgan about the loan being due and from then on and 
until the letter of June 30, 1941, as herein set forth, many 
communications, too voluminous to set forth herein, were 
had between the parties. Because of the friendly relation- 
ship of the parties as sisters-in-law, Mrs. Morgan’s lack of 
business experience and her confidence in whatever Mrs. 
Beard would say, the appellants contend that Mrs. Morgan’s 
acceptance of the offer was obtained by misrepresentation 
contained in the correspondence had by Mrs. Beard and her 
counsel, Mr. Kuns, with Mrs. Morgan. These letters re- 
ferred to Kimball as a ghost town; that property values 
were depressed; that it was going back fast; that the only 
properties sold were those on forced sale and that no one 
was buying business properties for an investment; that 
business conditions were poor, also, that the least Mrs. 
Beard could take for the mortgage was $10,000 and her 
claims with reference to the rentals from the property. 
Mrs. Morgan testified she believed and relied upon these 
statements and would not have accepted the offer of June 
30, 1941, had she not believed them and relied thereon. 
However, an examination of her letters to her sister-in-law 
‘in response to the communications from Mrs. Beard and 
Mr. Kuns does not present a situation where she was rely- 
ing on what she was being told. From the very beginning 
it appears she was consulting her own counsel and was ad- 
vised by him as to her rights in the property and the rentals 
therefrom and in her communications she set forth her 
rights as her counsel had told her and in her oral testimony 
she admitted having consulted with him from the very be- 
ginning. It further appears that after the letter of June 30, 
1941, she consulted Mr. Partridge, an old friend of hers 
from Kimball county who had recently been back in Kim- 
ball, about conditions there and the advisability of accept- 
ing the offer; and it further appears from Mrs. Beard’s let- 
ter of June 27, 1941, that she had informed her sister-in- 
law that she was turning this matter entirely over to her 
attorney; so it appears Mrs. Morgan was being fully in- 
formed of her rights by her own counsel and was not de- 
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pending upon the statements of her sister-in-law or her 
counsel in these matters or on her advice in regard thereto, 
but was seeking her own counsel and advice. That she was 
on the 12th day of July, 1941, when she accepted the offer, 
fully informed of her rights and, as she testified, entirely 
satisfied with the offer as she accepted it and with which 
she intended to comply until she consulted her attorney, Mr. 
Torgeson, and entered into an agreement for the sale of the 
property to him, is shown by the record. While she wrote 
a letter on September 12, 1941, advising her sister-in-law 
that she had decided not to accept her offer and was there- 
fore returning the deed unsigned, this, however, was after 
her agreement with Mr. Torgeson of September 10, 1941. 
There is further evidence in the record as to the sale of 
three properties in Kimball in November of 1940 directly 
across the street from the property herein involved for the 
consideration of $5,000, $6,250, and $7,000 respectively. 
From the testimony of Mr. Torgeson as to the compara- 
tive values it appears that the properties involved here are 
worth any two of the properties sold. However, his quali- 
fications in regard to knowledge of the buildings sold are 
very unsatisfactory and taken together with his testimony 
that he felt the contract he had entered into with his client, 
Mrs. Morgan, on September 10, 1941, for a consideration of 
$7,700, being the mortgage of $7,100 plus the contract pur- 
chase price of $600 with a possible $400 additional as pro- 
vided in a supplement to the contract of September 10, 1941, 
which contained the following provision: “If a certain note 
given by the Farmers’ Motor Fuels, Inc., can be purchased 
by me from Elizabeth G. Beard; if she be the purchaser of 
said property, I agree to pay you $400 additional,’ of which 
company he was executive secretary-treasurer and where- 
by he became the real party in interest so far as the title of 
the property is concerned, was fair, leaves little or no value 
to this testimony as to comparative values. Therefore, 
where as here, the appellee has paid a consideration of ap- 
proximately $7,400 whereas Mr. Torgeson’s contract, which 
he says is fair, calls for a sum of $7,700 with a possible $400 
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additional, can we say appellee’s dealings have been unfair? 
We think the answer is no. We have examined the entire 
record carefully for the purpose of ascertaining whether or 
not, under the facts, the appellee is entitled to have her 
contract specifically performed. For specific performance 
will not be enforced unless the contract has been entered in- 
to with perfect fairness and without misapprehension, mis- 
representation, or oppression. We find that during the en- 
tire transaction Mrs. Morgan did not deal with her sister- 
in-law on any confidential basis, but kept herself fully in- 
formed as to her rights in regard to the property; sought 
advice from a friend in regard to the offer made before its 
acceptance and was satisfied with it and intended to per- 
form her acceptance at all times until she entered into-a 
contract with Mr. Torgeson; that the amount offered and 
agreed to be paid for the premises is not unreasonable and 
is fair and that Mrs. Morgan was under no misapprehension 
as to her rights or as to the conditions in Kimball. There- 
fore, under the rule announced in Bennett v. Moon, 110 
Neb. 692, 194 N. W. 802: “ ‘Whether a decree for the spe- 
cific performance of an agreement for the sale of real es- 
tate will be granted rests in the descretionary power of the 
trial court, sitting as a court of chancery. Such discretion, 
however, is not unlimited, and a decree is not to be given or 
withheld arbitrarily and capriciously, but it is a judicial 
discretion, to be controlled and governed by equitable rules 
and principles.’ Hoctor-Johnston Co. v. Billings, 65 Neb. 
214. See, also, Stanton v. Driffkorn, 83 Neb. 36; Waldo v. 
Lockard, 96 Neb. 490,” the appellee is entitled to specific 
performance of the agreement made. 

As to Mr. Torgeson, who by contract purchased the. prop- 
erty from Mrs. Morgan on September 10, 1941, the evidence 
shows he was fully familiar with the entire dealings had be- 
tween Mrs. Beard and Mrs. Morgan and is therefore bound 
by any decree entered against her as is stated in Veith v. 
McMurtry, 26 Neb. 341, 42 N. W. 6: 

“A party who purchases real estate with knowledge that 
another has a contract of purchase for the same is not a 
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bona fide purchaser; and if he acquires such knowledge at 
any time before the payment of the consideration, he will 
not be protected as a purchaser in good faith. * * * 

“A purchaser with notice is liable to the same equity, 
stands in his place, and is bound to do that which the per- 
son he represents would be bound to do by the decree. He 
takes the estate subject to the charge, and stands in the 
place of his vendor.” 

For the reasons herein stated, the decree of the lower 
court is affirmed. 

AFFIRMED. 


LINCOLN TRACTION COMPANY, APPELLEE, V. OTIS L. 
REASON, APPELLANT. 
10 N. W. (2d) 344 


FILED JULY 2, 19438. No. 31623. 


Workmen’s Compensation. The general rule is that if an employee 
suffers an accident and is injured while going to or from his 
work from or to his home the accident does not arise “out of and 
in the course of his employment” as that clause is defined in the 
compensation act. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Coburn Campbell, for appellant. 
Lee & Sheldahl, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL, and WENKE, JJ., and TEWELL, District Judge. 


SIMMONS, C. J. 

In this action Otis L. Reason, hereinafter called the plain- 
tiff, seeks compensation under the workmen’s compensation 
act. Plaintiff prevailed before a judge of the compensation 
court. The employer, Lincoln Traction Company, herein- 
after called the defendant, appealed to the district court 
where, after trial, compensation was denied. Plaintiff by 
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his appeal here presents the question as to whether or not 
his injuries were caused by accident arising out of and in 
the course of his employment. We affirm the judgment of 
the trial court. 

Plaintiff entered the employment of the defendant in 1921 
‘as an “oil man.” His agreed pay was 40 cents an hour and 
“transportation back and forth to work.” This transporta- 
tion was furnished him by the medium of a book of passes, 
good day or night, on any line of the defendant, and was 
not limited to use only to and from his home to his work. 
Plaintiff had a fixed place of employment and fixed hours, 
although in emergency he might be called to service out of 
hours and at places other than where he normally worked. 

On February 10, 1939, his usual place of employment 
was then, and had been for some time past, at the company 
property at Seventh and J streets in Lincoln. His usual 
hour to begin work was 7 a.m. He resided at 2517 Y street. 
On that morning plaintiff left his home to go to work. He 
walked to Twenty-seventh and Y where at 6:15 a. m. he 
took passage on a bus of defendant, riding it to Ninth and 
P streets where he transferred to a South Tenth street car. 
He left the car at Tenth and J streets and walked west to- 
ward his place of employment at Seventh and J streets. 
This appears to have been the route selected by him and the 
customary method and route followed by plaintiff in going 
to work. He had walked some 300 feet when about 6:50 
a.m. at the intersection of Ninth and J streets he was. 
struck by a car and received serious and permanent inju- 
ries. He was then some 600 feet or two blocks from his 
place of employment at Seventh and J streets. 

Except as above shown the defendant had no buses or 
cars operating to carry passengers to, nor did it furnish 
other transportation from, plaintiff’s home to the place 
where he was employed. ; 

In this proceeding plaintiff’s rights and defendant’s lia- 
bilities are fixed by statute. Our statute provides: ‘When 
employer and employee shall by agreement, express or im- 
plied, or otherwise as hereinafter provided, accept the pro- 
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visions of Part II of this article (48-109 to 48-115), com- 
pensation shall be made for personal injuries to or for the 
death of such employee by accident arising out of and in the 
course of his employment, without regard to the negligence 
of the employer, according to the schedule hereinafter pro- 
vided, in all cases except when the injury or death is caused 
by wilful negligence on the part of the employee; and the 
burden of proof of such fact shall be upon the employer.” 
Comp. St. 1929, sec. 48-110. 

It is further provided: ‘Without otherwise affecting 
either the meaning or the interpretation of the abridged 
clause, ‘Personal injuries arising out of and in the course of 
employment,’ it is hereby declared: Not to cover workmen 
except while engaged in, on or about the premises where 
their duties are being performed, or where their service re- 
quires their presence as a part of such service at the time 
of the injury, and during the hours of service as such work- 
men, and not to cover workmen who on their own initiative 
leave their line of duty or hours of employment for purpos- 
es of their own.” Comp. St. Supp. 1939, sec. 48-152 (c). 
(Emphasis supplied.) 

Is plaintiff entitled to the benefits of the act? 

Plaintiff relies upon decisions from other jurisdictions 
holding that injuries are compensable when sustained by 
an employee while being transported to or from work in a 
conveyance furnished by the employer in pursuance of an 
express or implied term of the contract of employment. We 
need not determine whether that rule is applicable in the 
light of the terms of our statute and in particular the ex- 
cluding provision contained in section 48-152(c), supra. 
Plaintiff’s difficulty is that even if applicable he does not 
bring himself within the terms of that rule. Plaintiff’s con- 
tract of employment, as testified to by him, was that he 
have “transportation back and forth to work.” Actually 
the tranportation furnished him, which he accepted and 
used without objection for many years as meeting the 
terms of his employment agreement, was transportation 
over the lines of the company. In this instance that trans- 
portation terminated at Tenth and J streets. 


VoL. 143] JANUARY TERM, 1943 515 


Swanson v. Mutual Benefit Health & Accident Ass’n 


He was expected to be at his place of employment at 7 
a.m. He had the right to use, but was not required to use, 
company transportation facilities so far as available to his 
transportation needs. On the morning in question he had 
used those facilities. At the time of the accident he was not 
using defendant’s transportation, he was not on its prop- 
erty, he was not in, on or about the premises where his du- 
ties were to be performed; his duties did not require that 
he be where he was at the time of the accident; the accident 
occurred before and not during his hours of service, before 
the period covered by his wages had begun and at a time 
when defendant had no control over him. In short the ac- 
cident occurred when plaintiff was walking to work, along 
a route of his own choosing. 

His case falls within the general] rule that, if an employee 
suffers an accident and is injured while going to or from 
his work from or to his home, the accident does not arise 
“out of and in the course of his employment” as that clause 
is defined in the compensation act. Siedlik v. Swift & Co., 
122 Neb. 99, 239 N. W. 466; McDonald v. Richardson Coun- 
ty, 135 Neb. 150, 280 N. W. 456. See 71 C. J. 712, 718, 731. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


FRANKLIN C. SWANSON, ADMINISTRATOR, APPELLEE, V. 
MUTUAL BENEFIT HEALTH & ACCIDENT . 
ASSOCIATION, APPELLANT. 
10 N. W. (2d) 340 


FILED JULY 2, 1943. No. 31585. 


Evidence. When the verdict, as well as the judgment entered there- 
on, is not supported by the evidence, the same will be reversed 
and the action dismissed. 


APPEAL from the district court for Douglas county: WIL- 
LIS G. SEARS, JUDGE. Reversed and dismissed. 


516 NEBRASKA REPORTS [VOL. 143 


Swanson v. Mutual Benefit Health & Accident Ass’n 


Cleary, Horan, Skutt & Davis and Lyle Q. Hills, for ap- 
pellant. 


Wear, Boland & Nye and John R. McCormack, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER and CHAP- 
PELL, JJ., and TEWELL and LIGHTNER, District Judges. 


PAINE, J. 

In this suit at law for accidental death on a policy of 
health and accident insurance, only one question was sub- 
mitted to the jury, who found by their verdict, signed by 
eleven jurors, that after a settlement made between the 
company and the deceased in 1934, the entire policy of in- 
surance was to remain in force without the payment of fu- 
ture premiums by deceased. On this verdict the court en- 
tered a judgment for $5,290, together with attorneys’ fees 
of $500, from which the defendant company appeals. 

The transcript discloses that a petition was filed by 
Franklin C. Swanson, administrator of the estate of Louis 
C. Larsen, deceased, alleging that deceased was accidentally 
killed by suffocation on October 19, 1941; that defendant 
issued to deceased its policy No. 36-21966, which was sup- 
plemented by written agreement entered into on June 29, 
1934, both of which were in full force and effect on the date 
of the death of insured. It is further alleged that the pol- 
icy, together with its supplemental agreement, provides that 
defendant will pay to the estate of deceased the sum of 
$5,000 in the event the insured suffered death through ac- 
cidental means. Plaintiff claims that all requirements have 
been met, and demand has been made upon defendant for 
payment of amount due, but defendant has refused to pay 
said sum or any part thereof, and there is due and owing - 
from defendant to plaintiff the sum of $5,000, with inter- 
est at 6 per cent. from October 19, 1941, and plaintiff prays 
judgment for said amount with attorneys’ fees and costs 
of suit. 

In its answer defendant association admits the issuance 
of the policy, which provided for the payment of $100 a 
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month for disability resulting from disease which confines 
the insured continuously within doors and requires regular 
visits by a legally qualified physician, provided said disease 
necessitates total disability and total loss of time; provid- 
ing for the payment of $50 a month, not exceeding one 
month, for disability resulting from disease which does not 
confine the insured continuously within doors, but requires 
regular medical attention, provided said disease necessi- 
tates total disability and loss of time. The policy further 
provides for a payment in advance of $46 premium the first 
year and of $9 quarterly thereafter, beginning with March 
1, 1924, and that if any such dues be unpaid the policy shall 
terminate on any day such payment is due. Defendant al- 
leges that on May 21, 1933, Louis C. Larsen became disabled 
as the result of illness; that defendant paid indemnity to in- 
sured for confining illness from May 21, 1933, to March 21, 
1934; that a dispute then arose between the insured and de- 
fendant as to the liability of the association for further in- 
demnity, the insured contending that said illness was of so 
permarient a character that it would disable him the bal- 
ance of his life, while defendant contended that said ill- 
ness did not necessarily require confinement within doors 
and that insured was not necessarily totally disabled and 
should not suffer a total loss of time. 

On June 29, 1934, a written agreement was entered into, 
wherein the defendant association agreed to pay to insured 
the sum of $175 in cash for the two months expiring on May 
21, 1934, for which insured had claimed the full sum of 
$200. It was further agreed that so long as insured should 
continue to be disabled, either totally or partially, the as- 
sociation would continue to pay him at the rate of $50 a 
month, and that during the continuance of such disability 
the association would not require that the insured be con- 
tinuously confined within doors, or require regular visits by 
a physician, it being understood and agreed that the insured 
may without prejudice endeavor to remain outdoors, and 
engage in his former occupation of jeweler and optician, 
provided he remains totally or partially disabled from ful- 
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filling all of the duties of said occupation, said agreement 
being duly executed by the deceased and the defendant com- 
pany. 

Thereafter said company paid the $50 a month, as pro- 
vided in said supplemental agreement, but denies that the 
policy was in force on the date of the death of the deceased, 
but charges that the deceased failed to pay the $9 quarterly 
premium due September 1, 1933, and never thereafter paid 
any premiums whatever thereon, and that said policy did 
not cover any accidental injuries sustained after said date, 
and prays that plaintiff’s petition be dismissed. 

The reply denies generally the allegations of the answer, 
and charges that defendant failed to mail any notice to de- 
ceased of any premiums claimed to be due. 

At the close of plaintiff’s case, defendant moved for a di- 
rected verdict, as did the plaintiff, but after argument the 
‘defendant withdrew its motion and introduced its evidence. 
At the close of the case, defendant again moved for a di- 
rected verdict on eight grounds. After argument the court 
overruled this motion. 

Ten assignments of error are set out for reversal of the 
judgment, the principal ones being that judgment is con- 
trary to law, and not sustained by the evidence. 

The policy was issued on November 30, 1923, and con- 
tains the application, in which insured stated that he was 
born February 3, 1883, was five feet eight inches tall, 
weighed 175 pounds, and was the owner of Larsen’s Jew- 
elry Store. The beneficiary was his wife, Laura Larsen, 
with whom he resided at 2878 California street, Omaha. 

This policy provided that, in the event the policyholder 
became disabled through sickness or accident and was con- 
fined indoors and regularly attended by a physician, de- 
fendant would pay him $100 a month. It also provided that 
his estate would be paid $5,000 in the event of accidental 
death. Deceased paid the premiums on this policy for about 
ten years, and on May 21, 1933, suffered a stroke of paraly- 
sis, from which he never recovered. 

The defendant promptly paid the insured $100 a month 
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total indemnity for this disease from May, 1933, to March, 
1934, and then stopped payments. A series of conferences 
followed, the result of which was a supplemental written 
agreement between the parties, consisting of three type- 
written pages, which was executed June 29, 1934, by the 
parties, and provided that the monthly payments would be 
reduced to $50 a month, and relaxed the requirements so 
the insured could be outdoors and not be constantly attend- 
ed by a physician, and might fulfill part of his duties as a 
jeweler. However, it also provided that if his disability 
ceased, the payments of $50 a month should likewise cease. 

This supplemental agreement is silent as to two impor- 
tant matters: (1) What about payment of quarterly pre- 
miums? (2) Was the policy as a whole still in force? 

Parol evidence is generally admissible when offered to ex- 
plain or show the true nature of the transaction, and not to 
vary the terms of a written instrument. Spangenberg v. 
Losey, 116 Neb. 112, 216 N. W. 191; Brock v. Lueth, 141 
Neb. 545, 4 N. W.(2d) 285. For where a contract is uncer- 
tain and ambiguous, evidence may be received to show the 
construction placed upon it by the parties. In re Estate of 
Enyart, 100 Neb. 337, 160 N. W. 120; 22 C. J. 1173. 

The testimony included this evidence: 

Arthur Rasmussen, brother-in-law of Louis C. Larsen, 
testified: “Q. And particularly with reference to the sub- 
ject of payment of premiums what was said, if anything? 
* * * A. He (Mr. Belfiore) told Mr. Larsen that no other 
payment of premiums would be required. Q. Did he tell 
him’ how much he was to receive? A. Yes, sir. Q. What 
did he say about that? A. Fifty dollars net a month to 
him.” 

Joseph F. Belfiore, the collector and adjuster of defend- 
ant company, testified: “Q. I am asking you whether you 
had anything to do with the collection of premiums on Mr. 
Larsen’s policy. A. Yes. Q. What did you have to do with 
that? * * * A. I explained to them they would get the 
monthly benefits regardless of the premiums, * * * and I 
explained to them they had already paid premiums for this 
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monthly income benefit, and if no other premiums were 
paid it would not cover anything else in the contract, that 
all other benefits would be null and void. * * * Q. Then 
didn’t you have some discussion at that time with Mr. Lar- 
sen with reference to whether or not he would be required 
to pay any more premiums? A. We had a number of dis- 
cussions. * * * He was concerned about whether or not he 
would get his monthly income, and he wanted to know about 
the premiums, and I always explained to him that he would 
get his monthly income regardless of whether he paid the 
premium or not, but the rest of the policy would not be in 
operation.” 

Miss Anne B. Horne, who was the supervisor of the pre- 
mium notice department of defendant company, testified: 
“Q. Now, can you tell from the exhibit the date of the last 
premium payment on that policy, and tell where it is shown 
and in what way? A. Paid on May 23, 1933. * * * Q. Now, 
is there any way of telling from that card what premium 
was paid on that date? A. It was the June premium that 
was paid to September first. Q. Of what year? A. 1933. 
Q. The premium was paid from June to September? A. 
Yes. * * * Q. So the card indicates no notice was sent af- 
ter August 18, 1933? <A. That is right.” 

It is clear from this evidence that, instead of continuing 
to pay the quarterly premiums of $9 each and receiving 
$100 a month total disability, the insured, under his great- 
ly reduced earning capacity, decided to accept only $50 a 
month as long as he was even partially paralyzed, as pro- 
vided in the supplemental] agreement, and to discontinue to 
pay $36 a year in premiums for the purpose of keeping all 
of the provisions of the entire policy in full force and effect. 

Now, on October 19, 1941, a fire occurred in plaintiff’s 
home, and he went to the basement, where he died by acci- 
dental suffocation, recovery for which must be based on the 
_ original policy issued November 30, 1923, and not on the 
supplemental agreement, dated June 29, 1934. 

The plaintiff contends that this agreement of June 29, 
1934, provided for the continuance in force of the original 
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policy of insured, providing for $5,000 for accidental death; 
that if it did not do so by express terms, and was ambigu- 
ous, then the oral testimony allowable in such cases sup- 
ports such a contention. We have therefore examined and 
set out some of the oral testimony, which we believe fails 
to support the contention of plaintiff. 

An examination of the legal situation of the parties con- 
vinces us that the supplemental agreement recognized that 
the original policy was a valid and binding obligation. But 
it was limited in its coverage. It was in full force and ef- 
fect as to those claims arising from its issuance in Novem- 
ber, 1923, up to September 1, 1933, during which period of 
time the required premiums had been paid. There was also 
a standard provision providing it might be reinstated to 
cover future periods. 

Therefore, the evidence supports the conclusion that the 

supplemental agreement to pay $50 a month for life for the 
disability occurring from the disease of paralysis, without 
the payment of any additional premiums, did not keep the 
‘original policy in force to require payment of a claim for 
$5,000 accidental death, arising some seven years after the 
supplemental agreement had been entered into, the origi- 
nal policy having lapsed as against such a claim by non- 
payment of premiums after September 1, 19338. 

Vigorous exceptions have been taken to the instructions 
by the court. Instruction No. 2 provided generally that, be- 
fore the plaintiff would be entitled to a verdict, he must es- 
tablish that the defendant company agreed it would carry 
the policy in question without the payment of additional 
premiums, and if he failed to establish this fact by a pre- 
ponderance of the evidence, then the jury will return their 
verdict that there was no such agreement. 

In the opinion of this court, there was no such agreement 
in the written supplemental contract, nor does the evidence 
set out herein indicate that it was within the contempla- 
tion of the parties. 

Having reached the conclusion that the verdict and judg- 
ment are not supported by the evidence, it is the order of 
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this court that the judgment of the district court be re- 
versed and set aside and the action be dismissed. ~ 
REVERSED AND DISMISSED. 


HAZEL L. NELSON, APPELLANT, V. KENNETH E. SEEVERS 
ET AL., APPELLEES. 
10 N. W. (2d) 349 


FILED JULY 2, 1948. No. 31618. 


1. Trusts. “A constructive trust is a relationship with respect to 
property subjecting the person by whom the title to the property 
is held to an equitable duty to convey it to another on the ground 
that his acquisition or retention of the property is wrongful and 
that he would be unjustly enriched if he were permitted to retain 
the property.” Restatement, Trusts, sec. le. 
“Where the owner of an interest in land transfers it 
inter vivos to another in trust for the transferor, but no memo- 
randum properly evidencing the intention to create a trust is 
signed, and the transferee refuses to perform the trust, the 
transferee holds the interest upon a constructive trust for the 
. transferor, if 
“(a) the transfer was procured by fraud, duress, undue influ- 
ence or mistake, or 

“(b) the transferee at the time of the transfer was in a con- 
fidential relation to the transferor.” Restatement, Trusts, sec. 
44, 


Where the owner of real property conveys land to a 
close relative because of fear of personal harm, and intends the 
conveyance to be but temporary, and it is so understood by the 
grantee, who stood in a confidential relationship, upon grantee’s 
refusal to reconvey upon demand therefor, a court of equity will 
declare a constructive trust to exist for the benefit of the grantor, 
and not permit the grantee thereof to be unjustly enriched there- 
by. 


APPEAL from the district court for Custer county: EL- 
DRIDGE G. REED, JUDGE. Reversed. 


Evans & Lee, for appellant. 


Schaper & Runyan, contra. 
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YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is an action in equity, based on an oral trust in real 
estate, and praying for a reconveyance of the same. Trial 
court found in favor of defendants, and dismissed plain- 
tiff’s action. Plaintiff appeals. 

The plaintiff in her amended petition recited that she was 
the owner of certain described lots in Merna, Custer coun- 
ty; that defendant Kenneth E. Seevers is her son-in-law, 
and defendant Ruth Hazel Seevers is the wife of Kenneth 
E. Seevers and the daughter of plaintiff. She further al- 
leged that she was divorced from Nicholas R. Jacquot on 
September 12, 1938, and in the property settlement became 
the absolute owner of the above real estate; that on July 5, 
1938, plaintiff entered into an oral agreement with defend- 
ant Kenneth E. Seevers whereby she agreed to and did con- 
vey to him said real éstate, and said defendant agreed to 
hold said title and property in trust for her and to recon- 
vey same to her at any time upon her request; that said 
conveyance was made without any consideration whatso- 
ever, and that defendants hold the title to the premises in 
trust for plaintiff. 

Plaintiff also alleged that at said time of this conveyance 
her former husband, Nicholas R. Jacquot, was suffering 
from insane delusions and was incompetent, and was threat- 
ening the plaintiff and attempting to coerce her into mort- 
gaging said premises in order to raise money to pay off 
certain of his personal obligations; that plaintiff was very 
nervous and worried over the actions of her former hus- 
band, and was prevailed upon by Kenneth E. Seevers and 
his wife to deed the property to said Kenneth E. Seevers so 
that plaintiff’s former husband would not be able to harass 
her about the property ; that said deed was recorded on July 
6, 1938, and was executed by plaintiff to defendant Kenneth 
E. Seevers with the understanding that the property would 
be reconveyed to plaintiff whenever Nicholas R. Jacquot 
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would stop bothering plaintiff, and upon plaintiff’s request 
to reconvey, 

It is further alleged that defendants were in a close and 
confidential relationship with plaintiff at the time of the ex- 
ecution of the deed, and had it not been for the influence 
and inducements of defendants and the trust and confidence 
that plaintiff placed in them she would not have executed 
the deed; that she believed the statements of defendants 
that by so placing the title to the property in the name of 
her son-in-law it would thus conserve and protect the said 
property for her, and that by so doing she would be able to 
withstand the importunities of her former husband. 

It is also alleged that subsequent to such conveyance 
plaintiff continued to occupy the premises until the latter 
part of October, 1939, and rented it thereafter; that on De- 
cember 29, 1939, she married Lewis H. Nelson, and that in 
March, 1940, and several times thereafter, she requested 
defendants to reconvey the premises to her, but that they 
failed, neglected and refused to do so; that defendants have 
agreed with one Allie Sommers to sell the premises to him 
for $1,400. Plaintiff alleges that, although defendants had 
not heretofore claimed any interest in the property, yet 
they have had the fraudulent and corrupt scheme of acquir- 
ing said property and that they had fraudulently stated and 
agreed that they would reconvey the premises to plaintiff, 
while in truth and in fact they never had the actual inten- 
tion so to do. 

It is alleged that defendant Kenneth E. Seevers has col- 
lected the sum of $12 a month rent from said premises since 
May, 1940, for which he has failed to account to plaintiff; 
that he is insolvent and cannot be made to respond in dam- 
ages or account for the unlawful conversion of such rents, 
and plaintiff asks that a receiver be appointed to take 
charge of the property, and to collect the rents and profits 
therefrom. 

Plaintiff prays that defendants be required to reconvey 
the real estate to her, or in the alternative that deed of 
plaintiff to defendants be canceled and the title and right 
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of possession of plaintiff to said real estate be quieted and 
confirmed as against defendants. 

In their answer defendants Kenneth E. Seevers and wife 
admitted the execution of the deed to them, and allege that 
said conveyance was an absolute conveyance of all right of 
plaintiff in said property and was so intended and under- 
stood by both plaintiff and defendant Kenneth E. Seevers, 
that it was for a good and sufficient consideration, being 
one dollar and love and affection, by warranty deed duly de- 
livered and without any condition or limitation whatsoever, 
and admit that they have refused to reconvey the property 
to plaintiff, and further admit the collection of certain 
rents, as charged, but deny all other allegations of the pe- 
tition, and ee pray that the action of plaintiff be 
dismissed. 

The plaintiff assigns, as errors relied upon for reversal, 
the customary grounds that the decision is contrary to law 
and not sustained by sufficient evidence. 

From the summary of the pleadings set out herein, it can 
be seen at once that this is a family lawsuit. The evidence 
disclosed that plaintiff had reason to fear her former hus- 
’ band, from whom she received a decree of divorce in Sep- 
tember, 1933. Some five or six years thereafter, because of 
his mental troubles, from which he had been in a sanitari- 
um and was once committed to a state asylum, plaintiff be- 
gan to be in fear because of the importunities of her for- 
mer husband for her to mortgage this property to secure 
money to pay off some of his debts, and to avoid trouble 
she transferred the property to her son-in-law. 

The transferred property was all the home she owned. 
It was not transferred to defraud creditors. It is said that 
the plaintiff had allowed the taxes to get into default, but on 
his part the defendant never paid any taxes after he re- 
ceived this deed. The plaintiff had two children living at 
home with her at the time she conveyed this property to the 
only man in her family and the husband of her oldest daugh- 
ter. The evidence also discloses that it was only between 
the first time plaintiff asked him to reconvey the property 
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to her and the second time this request was made that the 
son-in-law and his wife decided they would not reconvey the 
property back to the mother. It was admitted by both of 
the defendants on the witness-stand that the plaintiff still 
had a life estate in this property, which goes far to support 
the plaintiff’s testimony in this case. 

It is charged that the trial court erred in ruling that a con- 
structive trust cannot be established by parol evidence. The 
defendants cite several Nebraska cases to sustain this con- 
tention. See Dailey v. Kinsler, 31 Neb. 340, 47 N. W. 1045. 
In this case an opinion was written for the court by Justice 
Maxwell in 1891, setting out that Miss Catherine Kinsler 
brought a document to plaintiff to sign, falsely representing 
to him that it was her application for a pension, and that 
while he was under the influence of intoxicating liquors 
furnished by her he signed the instrument, which turned 
out to be a deed, and that on May 2, 1884, defendant con- 
veyed the land to Feeney, and seven days thereafter the ac- 
tion was brought to enjoin Feeney from conveying the land 
and to quiet title in plaintiff. 

The trial court found for plaintiff. The testimony dis- 
closed that Miss Kinsler conveyed the property to Feeney 
without consideration and on an alleged parol trust to hold 
the property for her. The court states that cases might 
arise where the justice of the matter would create a strong 
desire to allow a trust to be established by parol, but the 
court held that the absolute title was in plaintiff at the time 
the decree divested Feeney of his title. A careful study of 
this case lends little support to the defendants’ claims in the 
case at bar. : 

In Veeder v. McKinley-Lanning Loan & Trust Co., 61 
Neb. 892, 86 N. W. 982, it was claimed that Emma Veeder 
before her death had promised her husband to convey to 
him their homestead, but the court held, after reviewing 
the facts at length, that the only interest the husband had 
was a life estate as tenant by curtesy. 

In Elder v. Webber, 3 Neb. (Unof.) 534, 92 N. W. 126, 
it is said by the court that there was an absolute failure to 
establish an express trust. 
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Several other cases are cited by the defendants, which 
cannot be discussed without extending the length of the 
opinion too much. 

The definition of “express trusts” is that they are creat- 
ed by the direct and positive acts of the parties, by some 
writing, deed, or will. 3 Words and Phrases (lst Ser.), 
2611. 

The subject of constructive trusts, on the other hand, is 
intimately connected with that of frauds. “Rightly under- 
stood, a ‘constructive trust’ is only a mode by which courts 
of equity work out equity and prevent or circumvent fraud 
and overreaching.” 2 Words and Phrases (1st Ser.), 1477. 

The Nebraska cases involving the law of trusts have all 
been recently examined by Dean H. H. Foster, assisted by 
a group of five attorneys, in preparing the Nebraska anno- 
tations to the Restatement of the Law of Trusts. It is their 
conclusion that Nebraska opinions, with only a few excep- 
tions, are supported by the Restatement. See 21 Neb. Law 
Review, 144. 

Section le, Restatement, Trusts, reads: ‘A constructive 
trust is a relationship with respect to property subjecting 
the person by whom the title to the property is held to an 
equitable duty to convey it to another on the ground that 
his acquisition or retention of the property is wrongful and 
that he would be unjustly enriched if he were permitted to 
retain the property.” Our court accepted this holding by 
adopting it as the first syllabus paragraph in Wilcox v. Wil- 
cox, 188 Neb. 510, 293 N. W. 378. And in the late case of 
Fisher v. Keeler, 142 Neb. 728, 7 N. W. (2d) 659, this state- 
ment of the law is made the third syllabus, and thus com- 
mits our court to this clear announcement of the law. 

We also follow section 44, Restatement, Trusts, which 
reads: 

“(1) Where the owner of an interest in land transfers it 
inter vivos to another in trust for the transferor, but no 
memorandum properly evidencing the intention to create a 
trust is signed, and the transferee refuses to perform the 
trust, the transferee holds the interest upon a constructive 
trust for the transferor, if 
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“(a) the transfer was procured by fraud, duress, undue 
influence or mistake, or 

““(b) the transferee at the time of the transfer was in a 
confidential relation to the transferor.” 

There is a full discussion of this section 44 and its rela- 
tion to many Nebraska decisions found in 20 Neb. Law Re- 
view, 160. Hansen v. Berthelsen, 19 Neb. 483, 27 N. W. 
423; Pollard v. McKenney, 69 Neb. 742, 96 N. W. 679; Fed- 
eral Trust Co. v. Ireland, 124 Neb. 369, 246 N. W. 707. 

A careful reading of the evidence in the instant case leads 
to the conclusion that the plaintiff only intended to put the 
property in the name of her son-in-law temporarily. It 
. does not support the theory that she intended: thereby to 
' part with the title forever. 

A court of equity will declare a constructive trust for the 
benefit of the grantor, and not permit the grantee thereof 
to be unjustly enriched thereby. 

Under the rules of law set out herein from Restatement, 
Trusts, supported by the later decisions of our court, we 
have reached the conclusion that the decree and judgment 
of the trial court was wrong, and the same is hereby re- 
versed and remanded to the lower court to enter a judg- 
ment for the plaintiff. 

REVERSED. 


MINNA JORGENSON, APPELLANT, V. FRANK M. STEPHENS, 
APPELLEE. 
10 N. W. (2d) 387 


FILeD JULY 2, 1948. No. 31525. 


1. Waters. The owner of land may protect it from surface water 
even to the damage of his neighbor and he is liable only in case 
of negligence. 


2. The proprietor of lands may, by proper use and im- 
provement thereon, deflect the surface water, and in the absence 
of negligence will not be liable for consequent damage to his 
neighbor. 

3. . In the interest of good husbandry and in the absence of 
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negligence a landowner may accelerate surface water in the nat- 
ural course of drainage without liability to the lower proprietor. 
The common-law doctrine in regard to surface water is 
as a general rule in force and controls in this state. Under the 
general rule surface waters may be controlled by the owner of 
the land on which they fall or originate or over which they flow. 
He may appropriate to his own use all that falls or comes on his 
land and refuse to receive any that falls or originates or flows on 
or over adjoining land. 

An exception to the general rule is that the right to con- 
trol surface waters must be so exercised as not to unnecessarily 
or negligently cause injury to the rights and property of others. 


APPEAL from the district court for Lancaster county: 
JOHN L. PoLK, JUDGE. Affirmed. 


McKillip, Barth & Blevens, for appellant. 
Herbert W. Baird, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action by Minna Jorgenson, plaintiff and ap- 
pellant, against Frank M. Stephens, defendant and appellee. 
The action is by plaintiff for injunction against defendant 
to prevent the discharge of surface water and water from 
eaves of buildings from premises of the defendant upon res- 
idence property of plaintiff, and for damages. 

The action was tried in the district court for Lancaster 
county, Nebraska. The findings and decree were for the 
defendant. The plaintiff has appealed. 

The real estate involved in this controversy is block 8. 
Sheridan Place, an addition to Lincoln, Lancaster county, 
Nebraska. The block is bounded by Lake street on the 
south, Twenty-seventh street on the east, Park street on the 
north and Sheridan boulevard on the west. Plaintiff’s prop- 
erty is lot 2 which is a 50-foot lot facing Park street and 
extending southward to approximately the east and west 
center line of the block. It is one lot or 50 feet west from 
the east line of the block. The real estate of the defendant 
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is lots 12, 18 and the east 20 feet of lot 11. This real estate 
faces Lake street. Lot 13 adjoins and parallels Twenty- 
seventh street and extends northward to the approximate 
east and west center line of the block. This lot is 50 feet 
in width. Lot 12, which is another 50-foot lot, lies imme- 
diately to the west of lot 13. The east 20 feet of lot 11 
lies immediately to the west of lot 12. Thus it will be seen 
that defendant has a frontage of 120 feet on Lake street 
with the depth of a half block on Twenty-seventh street. It 
will be observed further that lot 12 and plaintiff’s lot are 
abutting properties. On plaintiff’s lot is a one and one-half 
story residence and a garage. The garage is to the rear of 
the lot. On defendant’s grounds are four structures or 
buildings. The first is an apartment building facing east 
and entirely on lot 13. Its depth is about 31 feet. The 
north end is about four feet south of the north line of the 
lot. The building extends southward about 66 feet. The 
roof slopes one-half to the east and one-half to the west. 
The second is another apartment house facing south or to- 
ward Lake street. The ground dimensions are the same as 
the first. The east end is on the west side of lot 13. From 
that point the building extends westward across lot 12 and 
onto the east 20 feet of lot 11. One-half of the roof slopes 
to the north and one-half to the south. On the north end 
of lot 12 is a garage about 41.5 feet in length and 20.8 feet 
in depth. The length is east and west. The north line of 
the garage is about four feet from the north end of the lot. 
The east end is eight or nine feet from the west or rear of 
the apartment building first described. The slant of the 
roof is very slight and to the north. The fourth structure 
is another garage of approximately the same dimensions 
as the first one described. Its length is north and south and 
its depth is east and west. Its east line is very slightly to 
the west of the west end of the other garage. Its north 
line is slightly to the south of the south line of the other 
garage. The slope of the garage is to the east. The west 
line of this garage is about 4.5 feet east of the west line of 
defendant’s property. These structures leave an unoccu- 
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pied corner at the northwest corner of defendant’s proper- 
ty. This space is used for garbage receptacles, the disposal 
of rubbish and for clothes lines. Bounded in general by 
the four buildings is a court. Around part of the court is 
a concrete walk and within the concrete walk is an area 
covered with crushed rock. Along the north line of defend- 
ant’s property, or at least a part of it, is a low retaining 
wall built of stones. The stones are not cemented or other- 
wise secured in position. 

Sheridan boulevard extends from about Twenty-fifth and 
South streets in a southeasterly direction and intersects 
Lake street slightly more than 300 feet west of Twenty- 
seventh street and from there continues on southeasterly 
and intersects Twenty-seventh street, which street extends 
north and south. In the vicinity involved here the boule-. 
vard follows a ridge. The slope on one side descends to the 
southwest and on the other to the northeast. The proper- 
ties here are on the northeastern slope with the property of 
the plaintiff directly below that of the defendant. It will 
be observed that in the natural state the dispersion or flow 
of surface water was from the land now owned by defend- 
ant onto that of plaintiff and other adjoining land. 

Since Lake street was graded and paved it would appear 
that no surface water from the land south of Lake street 
comes onto any of these properties. It appears further that 
only water falling upon defendant’s property may flow onto 
that of plaintiff. 

From this physical description of the terrain and the 
structures we proceed to the ground or grounds upon which 
plaintiff bases her right to injunctive relief and to damages. 

It is the claim of plaintiff that prior to the construction 
of the buildings on defendant’s property the lands were lev- 
eled by removal of dirt from the south part and deposit 
thereof on the north part, which created a sharp drop at 
the north line; that the apartments were so constructed 
that the rain water from the west side of the east apart- 
ment building, the north side of the south apartment build- 
ing and the south garage building were collected on defend- 
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ant’s property and that in increased and concentrated quan- 
tities it was negligently caused to fiow on plaintiff’s prop- 
erty to her damage; also that the water from the north 
garage was negligently allowed to drip from the eaves onto 
her property, and further that the water collecting in the 
area west of the north garage and north of the south gar- 
age was negligently allowed to flow across the line causing 
damage. It is claimed that in addition to the water so flow- 
ing, dirt and débris were carried onto plaintiff’s property. 

The defendant generally denied the claims of plaintiff. 

There are certain facts that are clearly established. One 
is that a lesser quantity of surface water is permitted to 
flow from defendant’s property onto property adjoining on 
the north than would so flow if there had been no grading 
_and no construction of buildings. No water dripped from 
the north garage onto plaintiff’s property. All or most of 
the rain falling south of the center of the south apartment 
and east of the center of the east apartment building flows 
either into Lake or Twenty-seventh street and the property 
to the north is relieved from this burden. All of the re- 
maining water, except that coming onto the northwest cor- 
ner and that falling on the north garage which flows off, 
passes through a space between the east apartment build- 
ing and the north garage of the width of 8.8 feet. 

For the purposes of this case the width of flow is of no 
particular consequence. It is true that in the petition dam- 
age and injury is in part predicated upon collection and con- 
centration of flow but careful examination discloses that 
from the standpoint of evidence reference is made only to 
volume and: not to narrowed. or concentrated flow. 

It is further clear that plaintiff has and will continue to 
suffer inconvenience from the flow of water onto her prop- 
erty and that her property has been damaged. This, how- 
ever, is not a matter for first consideration. The matter 
for first consideration is the right of the defendant with 
regard to the control, disposition and dispersion of his sur- 
face water. 

It appears proper to interpolate here that the field for 
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discussion of physical steps open to plaintiff to protect 
against the flow of surface water onto her property has not. 
been opened by this record. Se 

With regard to surface water it has long been the rule 
that one may protect his land from surface water even to 
the damage of his neighbor and may only be held respon- 
sible in case of negligence. Morrissey v. Chicago, B. & Q. 
R. Co., 38 Neb. 406, 56 N. W. 946; Anheuser-Busch Brew- 
ing Ass’n v. Peterson, 41 Neb. 897, 60 N. W. 373; Jacobson 
v. Van Boening, 48 Neb. 80, 66 N. W. 993. Also it has long 
been the rule that the proprietor of lands may, by proper 
use and improvement thereon, deflect surface water; and 
will not be liable for consequent damage to his neighbor in 
the absence of negligence. Morrissey v. Chicago, B. & Q. 
R. Co., supra; Churchill v. Beethe, 48 Neb. 87, 66 N. W. 
992. There has been no departure in the later cases. See 
Todd v. York County, 72 Neb. 207, 100.N. W. 299; Aldritt 
v. Fleischauer, 74 Neb. 66, 103 N. W. 1084; Arthur v. Glov- 

er, 82 Neb. 528, 118 N. W. 111. 

It has also been held’ that a landowner, in the absence of 
negligence, may, in the interest of good husbandry, accel- 
erate surface water in the natural course of drainage with- 
out liability to the lower proprietor. Todd v. York County, 
supra; Perry v. Clark, 89 Neb. 812, 1382 N. W. 388; Arthur 
v. Glover, supra; Aldritt v. Fletschauer, supra; Steiner v. 
Steiner, 97 Neb. 449, 150 N. W. 205. 

The latest expression of this court on the question of the 
servitude of a lower landowner to an upper owner with re- 
gard to surface waters is found in Leaders v. Sarpy County, 
134 Neb. 817, 279 N. W. 809. In that case this court quoted 
with approval the following from Heier v. Krull, 160 Cal. 
441, 117 Pac. 580: “Every landowner must bear the bur- 
den of receiving upon his land the surface water naturally 
falling upon land above it and naturally flowing to it there- 
from, and he has the corresponding right to have the sur- 
face water naturally falling upon his land or naturally com- 
ing upon it, flow freely therefrom upon the lower land ad- 
joining, as it would flow under natural conditions.” 


534 NEBRASKA REPORTS [VoL. 143 


Jorgenson v. Stephens 


This rule as an abstract statement of law or viewed sep- 
arate and apart from the matters under consideration in 
that case would appear to be a departure from the earlier 
pronouncements of this court wherein the common-law rule 
with exceptions and modifications was adopted and adhered 
to. The rule as announced is the following: “The doctrine 
of the common law in regard to surface waters is as a gen- 
eral rule in force and controls in this state. Surface waters 
may be controlled by the owner of the land on which they 
fall or originate or over which they flow. He may appro- 
priate to his own use all that falls or comes on his land and 
refuse to receive any that falls or originates or flows on or 
over adjoining property.” Town v. Missouri P. R. Co., 50 
Neb. 768, 70 N. W. 402. See, also, Chicago, R. I. & P. R. 
Co. v. Shaw, 63 Neb. 380, 88 N. W. 508; Muhleisen v. Krue- 
ger, 120 Neb. 380, 232 N. W. 735. 

One important exception to the rule is: “The right un- 
der the general rule to control surface waters must be so 
exercised by any person as not to-unnecessarily or negli- 
gently cause injury to the rights and property of others.” 
Town v. Missouri P. R. Co., supra. 

We think from an examination of the entire opinion in 
Leaders v. Sarpy County, supra, the court intended only to 
say that the upper owner of land has the right, without in- 
terference, to have the flow of surface water follow along a 
well-defined watercourse from his land. We do not think 
there was an intention to take away the right of a lower 
owner to, reasonably and without negligence, protect his 
land from surface water not flowing in a well-defined chan- 
nel or watercourse but which by natural forces simply fol- 
lowed the general decline of the land. 

Within the meaning of the decisions of this court the evi- 
dence fails to disclose that the defendant has been negligent 
in the dispersion of his surface waters upon the land of the 
plaintiff or that he has acted unreasonably. In the absence 
of such a showing no finding of liability may be made. 

To require defendant, as plaintiff prays, to provide an un- 
natural and artificial outlet for his surface waters which 
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would carry it away before reaching the land of plaintiff 
would be both an innovation in our law and a stumbling 
block in the path of progress and the development of urban 
real estate. If such a rule were adopted development of 
rolling or hilly urban real estate would entail the oppressive 
burden, for each upper parcel, of providing for dispersion 
and disposal of surface waters through outlets other than 
over lower parcels within and without the area of the de- 
velopment. In other words urban development, except on 
level areas, would be arrested by the burden of overcoming 
the operation of the law of gravity. 

Under the record here the’ plaintiff must be left to her 
own resources to, reasonably and without negligence, pro- 
tect her property from the surface water coming from the 
property of the defendant, if she would have protection 
therefrom. 

The decree of the district court is affirmed. 

AFFIRMED. 


THOMAS PLUNKETT, APPELLEE, V. CON PARSONS, APPELLANT. 
10 N. W. (2d) 469 


FILED JULY 2, 1948. No. 31566. 


1. Highways. The department of roads and irrigation is an admin- 
istrative body having certain quasi-judicial powers. 

2. Waters. The quasi-judicial powers of the department of roads 
and irrigation have application only to the granting and cancel- 
ation of appropriation rights and priorities. 

The legislative grant of jurisdiction to the department 
of roads and irrigation does not extend to it power to adjudicate 
vested rights or to make an adjudication with regard to appor- 
tionment of irrigation water between users, which has passed 
through diversion outlets into common private ditches for dis- 
persion over lands to be irrigated. 

The matter of apportionment of waters after they have 

‘passed into common private ditches for dispersion is a function 

which belongs to the courts. 

The right to the use of water for irrigation acquired 

regularly under the irrigation statutes of the state is a vested 
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right and the department of roads and irrigation is without 
jurisdiction to make an adjudication in regard to such vested 

. rights. 

6. Appeal. A party is not barred from asserting for the first time 
on appeal that an inferior tribunal was without jurisdiction of 
the subject-matter of the action. 

7. Courts. Jurisdiction of the subject-matter of an action cannot 
be conferred on a tribunal not empowered to entertain jurisdic- 
tion by acquiescence or consent of the parties. 


APPEAL from the Department of Roads and Irrigation. 
Reversed, with directions. 


Schnurr & Mumby, for appellant. 
Porter & Porter, contra. 


Heard before SIMMONS, C.' J., PAINE, CARTER, YEAGER 
and WENKE, JJ., and LIGHTNER, District Judge. 


YEAGER, J. 

This is an appeal by Con Parsons, respondent and appel- 
lant, from an order of the department of roads and irriga- 
tion apportioning irrigation waters among several subdi- 
visions of sections 25, 35 and 36, township 338, range 56, 
west of the 6th P. M. in Sioux county, Nebraska, and from 
an order denying a rehearing. The lands in sections 25 
and 35 are the property of Con Parsons, respondent and 
appellant. Section 36 is school-land and is held under lease 
by complainant and appellee. 

In order to understand the matter presented it becomes 
necessary to go back to 1885 and 1886, the years in which 
notification of appropriation of water for irrigation of the 
lands was given, without question, in accordance with stat- 
ute. 

In 1895 one Charles E. Schilt was the owner of the lands 
in controversy in sections 25 and 35 and held the lease on 
section 36. On December 13, 1897, pursuant to posting and 
filing of notice in accordance with statute, a hearing was 
had and the state board of irrigation (now department of 
roads and irrigation) adjudicated in docket 507 an appro- 
priation of water for irrigation out of Cedar creek to be 
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- headed into a canal beginning on the west bank of Cedar 
creek at a certain point in the northwest quarter of the 
southeast quarter of section 35. In the opinion it was found 
that this appropriation furnished about one-third of the 
water required for reclamation of about 120 acres of land 
in the northeast quarter of section 35, the northwest quar- 
ter of section 36 and the south half of the southwest quar- 
ter of section 25. The reclaimed acreage in the separate 
sections or parts of sections was not determined. The pri- 
ority date of the appropriation was fixed as of May 15, 1885. 

On the same date and likewise pursuant to notice, a hear- 
ing was had and the state board of irrigation adjudicated 
in docket 508 an appropriation of water for irrigation out 
of Prairie Dog creek to be headed into the same canal as 
the one mentioned in docket 507 but from the east bank of 
Prairie Dog creek at a point in the southwest quarter of 
the northeast quarter of section 35. In the opinion it was 
found that this appropriation furnished about two-thirds 
of the water required for reclamation of about 120 acres of 
land in the southwest quarter of the northeast quarter, and 
the northeast quarter of the northeast quarter of section 
35, the north half of the northwest quarter, and the north- 
west quarter of the northeast quarter of section 36, and the 
south half of the southwest quarter of section 25. Like in 
docket 507 the reclaimed acreage in the separate sections or 
parts of sections was not determined. The priority date of 
the appropriation was fixed as of May 31, 1886. This ad- 
judication by its terms makes the appropriation a supple- 
mental or correlative appropriation to the one adjudicated 
in docket 507. The following is the declaration of the opin- 
ion in that respect: “The water appropriated shall be used 
for the purpose of irrigation on the lands for which appro- 
priation is granted in Opinion Docket No. 507.” 

At some time after these appropriations became estab- 
lished it would appear that one Samuel Knori became the 
owner of sections 25 and 35 and the lessee of section 36 and 
that he used all of the land as a ranch. Later still, the date 
or dates of which are not made clear by the record, the ap- 


538 NEBRASKA REPORTS [VoL. 143 


Plunkett v. Parsons 


pellee became the lessee of section 36 and the appellant be- 
came the owner of the portions of sections 25 and 35 in- 
volved in this action. 4 

After acquiring the leasehold on section 36 the appellee 
filed what he termed an amended complaint in the original 
dockets 507 and 508 in which he declared that appellant 
refused him for section 86 the portion of the water to 
which he was justly entitled under these appropriations 
and sought an adjudication by the department of roads and 
irrigation (successor to the state board of irrigation) of 
the amount or portion of the water to which section 36 
was entitled thereunder. 

To the amended complaint appellant filed an answer which 
contained a general denial. In addition to the general de- 
nial appellant alleged that he and his predecessors in inter- 
est have since 1885, and under the docket 507 appropria- 
tion, irrigated 40 acres in the south half of the northeast 
quarter of section 35, and since 1886, under the docket 508 
appropriation, they have irrigated 66 acres more or less 
in the northeast quarter of the northeast quarter and the 
southwest quarter of the northeast quarter of section 35, 
and the south half of the southwest quarter of section 25, 
and that by reason thereof he is entitled to water for irri- 
gation for said acreage so claimed to have been irrigated. 
He prayed for ratification and confirmation of this claimed 
right. 

The sole issue presented by these pleadings for determi- 
nation was the respective rights of the parties in the divi- 
sion of the waters diverted from Cedar creek and Prairie 
Dog creek under these appropriations for irrigation of their 
lands, after the diverted water leaves the two creeks. No 
question of regularity or priority of appropriation or diver- 
sion is involved. 

A regular. hearing was had before the department of 
roads and irrigation at which R. H. Willis, chief of the bu- 
reau of irrigation, water power and drainage, presided. 
Both parties adduced evidence, at the conclusion of which 
and on July 31, 1942, the department, among other things 
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not necessary to be set out here, made a designation of land 
to be irrigated, as follows: 40 acres in section 35 under 
docket appropriation 507, and 8.6 acres in section 35, 14.6 
acres in section 25 and 56.8 acres in section 36 from docket 
appropriation 508. : 

The hearing was had before the department of roads and 
irrigation without objection to the jurisdiction of the de- 
partment over the subject-matter of the controversy. 

After determination was made and after motion for re- 
hearing was denied, appeal was perfected to this court. 

For his first assignment of error the appellant urges that 
the department of roads and irrigation was without juris- 
diction of the subject-matter of the controversy. To this 
question our attention must first be directed. 

The general jurisdiction of the department of roads and 
irrigation is defined in section 81-6314, Comp. St. 1929, as 
follows: “The department .of public works is given juris- 
diction over all matters pertaining to water rights for ir- 
rigation, power or other useful purposes, highways and 
drainage and shall adopt rules governing matters coming 
before it.” While this section confers certain judicial pow- 
er it cannot be said that the department of roads and irri- 
gation is a judicial tribunal. It is an administrative body 
with quasi-judicial powers. 

In the 24th syllabus point in Crawford Co. v. Hathaway, 
67 Neb. 325, 93 N. W. 781, it is stated: ‘The duties of the 
state board of irrigation as provided for in the irrigation 
act of 1895 (Session Laws, ch. 69), are administrative, 
and not judicial. The sections of the statute creating such 
board are not unconstitutional, as conferring judicial pow- 
ers on executive officers.” The state board of irrigation 
was the predecessor of the present department of roads and 
irrigation. 

In In re Application of Babson, 105 Neb. 317, 180 N. W. 
562, it was stated: “The department of public works is an 
administrative body, having quasi-judicial functions, and is 
invested with reasonable discretion in the exercise of its’ 
supervisory powers.” The language was approved in State 
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v. Oliver Bros., 119 Neb. 302, 228 N. W. 864. The depart- 
ment of public works was successor to the state board of ir- 
rigation and predecessor to the department of roads and 
irrigation. 

In State v. Cochran, 138 Neb. 168, 292 N. W. 239, speak- 
ing of the department of roads and irrigation, it was stat- 
ed: “The quasi-judicial powers conferred upon the depart- 
ment have application only to the granting and cancelation 
of appropriation rights and priorities.” 

The legislative grant of jurisdiction to the department 
of roads and irrigation does not extend to it the power to 
adjudicate vested rights or to make an adjudication with 
regard to the apportionment of irrigation water between 
users, which has passed through diversion outlets into com- 
mon private ditches for dispersion over lands to be irrigat- 
ed. This is a function which belongs to the courts. 

In Larned v. Jenkins, 102 Neb. 796, 169 N. W. 723, this 
court said: “If tenants in common cannot agree, and one 
insists upon wrongly locating a lateral or causing an un- 
reasonable multiplicity of outlets, or refuses proper meas- 
uring weirs or boxes, or does any other act which prevents 
or threatens the others in their use of the portion of the 
water going to them, the courts will protect the rights of 
all, by injunction or otherwise, and will, if necessary, ap- 
point a commissioner to take charge for such protection.” 
See, also, Carnes v. Dalton, 56 Or. 596, 110 Pac. 170; 3 Kin- 
ney, Irrigation and Water Rights (2d ed.) sec. 1455; Wiel, 
Water Rights (3d ed.) sec. 344. 

In City of Fairbury v. Fairbury Mill & Elevator Co., 123 
Neb. 588, 243 N. W. 774, it was stated: “The right to the 
use of water acquired prior to the enactment of the statute 
of 1895 was a vested property right.” The rights here ac- 
crued prior to that date. The rights here having been vest- 
ed rights the department of roads and irrigation had no 
power to interfere therewith. State v. Cochran, supra. 

We must conclude therefore that the department of roads 
and irrigation was without jurisdiction to entertain and 
determine the issue presented by the amended complaint of 
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the appellee herein, unless by failure of appellant to raise 
the issue of jurisdiction at the hearing before the depart- 
ment he is barred from raising it here. 

Clearly under the authorities he is not so barred. It is 
well-settled that if a judicial tribunal has no jurisdiction 
of the subject-matter of an action jurisdiction cannot be 
obtained either by acquiescence or consent of the parties. 
Anderson v. Story, 53 Neb. 259, 73 N. W. 735; Johnson v. 
Bouton, 56 Neb. 626, 77 N. W. 57; Armstrong v. Mayer, 
60 Neb. 423, 88 N. W. 401; Crawford Co. v. Hathaway, 61 
Neb. 317, 85 N. W. 308; Edney v. Bawm, 70 Neb. 159, 97 
N. W. 252. 

The case of Crawford Co. v. Hathaway, supra, was a case 
wherein matters of irrigation were involved. The court 
said: “Nor will the mere consent of the parties confer ju- 
risdiction upon the court, where the subject-matter belongs 
to a tribunal of special and inferior jurisdiction, like the 
state board of irrigation, from whose decision an appeal 
lies to the court in which the parties seek redress.”’ By this 
and the other decisions it is made clear that acquiescence 
in or consent to action in an inferior tribunal is no bar to 
the right to object in an appellate tribunal that the inferior 
tribunal was without jurisdiction over the subject-matter 
of the action. 

The department of roads and irrigation was without ju- 
risdiction over the subject-matter of the amended complaint 
of appellee and in consequence this court is without juris- 
diction to determine the issues presented by such amended 
complaint on appeal. , 

In the light of this determination of the matter of juris- 
diction we find it unnecessary to discuss the other assigned 
errors. 

The order of the department of roads and irrigation is 
reversed and cause remanded with directions to dismiss 
the amended complaint. 

REVERSED, WITH DIRECTIONS. 
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GLADYS SICKLER, APPELLANT, V. CITY OF BROKEN Bow 
ET AL., APPELLEES. 
10 N. W. (2d) 462 


FILED JuLY 2, 1948. No. 31607. 


1. Action. <A joinder of causes of action is the uniting of two or 
more demands or rights of action in one action; misjoinder is 
the joinder in one complaint of plural causes which cannot law- 
fully be joined. 

2. Pleading. Where misjoinder of causes of action is apparent on 
the face of the petition, the infirmity may be challenged by de- 


murrer. 

3. Demurrer admits only facts that are well pleaded, and 
not conclusions of either law or fact. 

4. Where both general and specific allegations are made 


respecting the same matter the latter controls. General allega- 
tions and conclusions lend no support to a petition which con- 
tains specific statements and allegations inconsistent therewith. 

5. Action. Causes involving different defendants cannot be joined 
unless each cause affects them all and they have a joint or com- 
mon liability or interest; separate causes against separate de- 
fendants cannot lawfully be joined. 


APPHAL from the district court for Custer county: EL- 
. DRIDGE G. REED, JUDGE. Affirmed. 


E. F. Myers, for appellant. 
Evans & Lee and Frank Kelly, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This is an action by plaintiff against defendants, city of 
Broken Bow, its mayor and councilmen individually, Bro- 
ken Bow School District No. 25 and its school board mem- 
bers individually, for damages and injunctive relief. To 
plaintiff’s amended petition defendants, city of Broken Bow 
and the school district and its officers, separately filed spe- 
cial demurrers alleging misjoinder of causes of action and 
of parties defendant; and that plaintiff has pleaded therein 
severable and different acts of tort without sufficient alle- 
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gations of fact in support thereof to establish a joint or 
common liability of defendants therefor. Defendant mem- 
bers of the city council and board members of the school 
district jointly and severally filed general demurrers. The 
trial court sustained each and all special and general de- 
murrers; offered to permit plaintiff to amend her petition 
generally, or as provided by section 20-809, Comp. St. 1929, 
but plaintiff elected to stand upon her amended petition and 
refused to plead further. Whereupon the court dismissed 
the action. Plaintiff appeals to this court, and we affirm 
the judgment of the trial court. 

Plaintiff is the owner of a residence property on certain 
lots in Broken Bow, Nebraska. She alleges, in substance, 
in her amended petition that on January 11, 1938, defend- 
ant city acting through its mayor and council sold certain 
blocks adjoining her property to defendant school district 
for use by it as an athletic field; that during the spring and 
summer of 1939 defendant school district through its con- 
tractor and employees created a nuisance thereon, tore up 
and obstructed the streets and alleys immediately adjoin- 
ing the property; negligently built a cement-walled drain- 
age canal 2 and 2/10 feet into the alley east of her lots, 
wrongfully appropriating her property; and by filling in 
the project for an athletic field negligently changed the to- 
pography of the streets and character of the neighborhood 
to the east and west of her property causing it to be flooded 
by rainfall, and trampled upon by boisterous crowds at 
athletic events. She then separately itemizes her damages 
caused by defendant school district No. 25 to be the sum 
of $86. : : 

She further alleges that defendant city of Broken Bow 
through its employees and agents negligently removed two 
survey posts from her property; tore out one water drain- 
age culvert, stopped up and buried another near-by; con- 
structed a drainage ditch 4 feet on the north and 6 feet on 
the south of her property as a substitute for the culvert; 
unlawfully vacated the streets and alleys and appropriated 
her property without compensation. She alleges that on 
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October 16, 1939, she filed a claim with the city of Broken 
Bow for damages to herself and her property, but that the 
claim has never been allowed, paid or rejected. She then 
specifically itemizes her damages caused by defendant city. 
of Broken Bow to be the sum of $91. 

By general allegations plaintiff charges that the acts were 
done by defendants collusively and in concert, and specifi- 
cally itemizes her damages caused ‘‘by all the defendants 
working together” to be the sum of $350, for changing the 
character of the neighborhood, filling up the streets and 
alleys higher than her property, and overrunning her prop- 
erty whenever a game or meet was in progress. 

Wherefore plaintiff prays that an accounting be had of 
the damages done by the defendants and each of them, and 
that defendants be enjoined from allowing crowds at its 
athletic field to run over her property and be required for 
that purpose to erect a retaining fence, and that defendants 
be enjoined from taking her property without compensa- 
tion, and for equitable relief. 

We will not discuss plaintiff’s contention in brief of coun- 
sel that defendants having answered over waived demur- 
rer, for the reason that no answers appear in the transcript 
brought to this court by plaintiff on appeal. See Western 
Seed & Irrigation Co. v. Morton, 59 Neb. 579, 81 N. W. 616. 
Counsel for plaintiff concedes in open court, and careful ex- 
amination of the amended petition discloses, that there are 
no statements of facts charging the individual members of 
the city council or the individual members of the school 
board with any negligent or wrongful acts. We, therefore, 
conclude that their general demurrers were each properly 
sustained. 

We now consider the question of whether the trial court 
erred in sustaining the special demurrers. <A joinder of 
causes of action is the uniting of two or more demands or 
rights of action in one action; misjoinder is the joinder in 
one complaint of plural causes which cannot lawfully be 
joined. See1C.J.S8. 1181, sec. 61. “In determining wheth- 
er more than one cause of action is stated, the main test is 
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whether more than one primary right or subject of contro- . 
versy is presented, other tests being whether recovery on 
one ground would bar recovery on the other, whether the 
same evidence would support the different counts, and 
whether separate actions could be maintained for separate 
relief.” 10C.J.S. 1184, sec. 64. 

Section 20-806, Comp. St. 1929, provides, in part: “The 
defendant may demur to the petition only when it appears 
on its face, * * *. Fifth. That several causes of-action are 
improperly joined * * * .” In this connection we have 
said: “Where misjoinder of causes of action is apparent 
on the face of a petition, the infirmity may be challenged 
by demurrer.” Schultz v. Wise, 93 Neb. 718, 141 N. W. 818. 

Section 20-702, Comp. St. 1929, provides, in part: “The 
causes of action so united must affect all the parties to the 
action * * * .” The general rule is that causes involving 
different defendants cannot be joined, unless each cause af- 
fects them all and they have a joint or common liability or 
interest ; separate causes against separate defendants can- 
not lawfully be joined. See 1 C. J. S. 1284, sec. 98a. See, 
also, 1 C. J. S. 1298, sec. 98d; 1 C. J. 1102; Drainage Dis- 
trict v. O'Neill, 109 Neb. 552, 191 N. W. 685; Radcliffe v. 
Lavery, 100 Neb. 31, 158 N. W. 387; School District v. De 
Long, 80 Neb. 667, 114 N. W. 934. , 

It is a well-established rule that demurrer admits only 
facts that are well pleaded, and not conclusions of either: 
law or fact. American Water-Works Co. v. State, 46 Neb. 
194, 64 N. W. 711; Frontier County v. Lincoln County, 121 
Neb. 701, 238 N. W. 317; Retail Section of Chamber of 
Commerce of Plattsmouth v. Kieck, 128 Neb. 18, 257 N. W. 
493 ; Griffin v. Gass, 1383 Neb. 56, 274 N. W. 193. 

We have held that where both general and specific alle- 
gations are made respecting the same matter the latter con- 
trols. General allegations and conclusions lend no support 
to a petition which contains specific statements and allega- 
tions inconsistent therewith. Salsbury v. City of Lincoln, 
117 Neb. 465, 220 N. W. 827; 49 C. J. 119. While plaintiff 
alleges generally that the tortious acts were done collusive- 
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ly and in concert, such general allegations are mere conclu- 
sions, not supported by any well-pleaded facts which would 
legally impose a joint or common liability upon all the de- 
fendants. Further, such allegations are wholly inconsist- 
ent with the specific allegations of her petition. 

It is readily apparent that plaintiff is asking for a judg- 
ment against defendant city of Broken Bow in the sum of 
$91, and against defendant school district in the sum of 
$86, for separable alleged tortious acts and resulting dam- 
ages. F 

It is likewise discernible that plaintiff is seeking, in ad- 
dition, a joint money judgment against both defendant city 
of Broken Bow and defendant school district in the sum of 
$350 because of alleged tortious acts specifically charged to 
defendant school district. These circumstances make the 
following rule particularly applicable: “If, in contempla- 
tion of law, the single tort cannot be committed by two or' 
more together, and can only be a different tort by each, a 
separate action must be brought against each wrong-doer.” 
Pomeroy, Remedies & Remedial Rights (2d ed.) sec. 281. 
See, also, 1 C. J. S. 1298, sec. 98d. 

Plaintiff seeks to recover damages on the theory of an 
accounting in equity. The basic reason for equity jurisdic- 
tion in an action for accounting is inadequacy of remedy 
at law. Dickerson v. Surety Nat. Farm Loan Ass’n, 127 
Neb. 67, 254 N. W. 679. When equitable relief is solely ap- 
propriate to the main issue or cause of complaint the equity 
court will ordinarily retain the case and take account of the 
damages growing out of or following from the wrong which 
is the basis of equitable relief. Damages which may be re- 
covered in equity are compensatory and such only as are 
ancillary or auxiliary to the main relief. 21 C. J. 141, 
142. Plaintiff does not bring an action for both legal and 
equitable relief in respect to the same cause of action but : 
pleads independent, separable legal causes of action to re- 
cover unliquidated damages for tort. Under such circum- 
stances they cannot be recovered in equity. 30 C.J. 5S. 354, 
sec, 28. 
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On an application for an extraordinary writ the petition 
will receive a strict construction; the rule that pleadings 
should be construed liberally applies only to ordinary ac- 
tions. School District v. De Long, 80 Neb. 667, 114 N. W. 
934; Omaha Grain Exchange v. Spillman, 118 Neb. 729, 226 
N. W. 452; Northport Irrigation District v. Farmers Irri- 
gation District, 125 Neb. 607, 251 N. W. 174. Bearing this 
rule in mind we find that the injunction feature of the case 
at bar is directed solely to and involves only the school dis- 
trict, except for the alleged taking and use of plaintifi’s 
property without just compensation for which she has a 
claim filed and pending with defendant city of Broken Bow; 
thus, as to the latter, she has an adequate remedy at law. 
It is only where the act sought to be enjoined is threatened 
or being performed by more than one that all may be joined 
as defendants. Nattinger v. Howard, 102 Neb. 175, 166 N. 
W. 263; 32 C. J. 303. Applicable law hereinbefore stated re- 
quires us to find that misjoinder of causes of action and of 
parties defendant are apparent on the face of plaintiff’s 
amended petition. The special and general demurrers were 
properly sustained, and the judgment of the trial court is 


affirmed. 
AFFIRMED. 


MASSEY-HARRIS COMPANY, APPELLEE, V. DOUGLAS COUNTY, 
: ' APPELLANT. 
10 N. W. (2d) 346 


FILED JULY 2, 1943. No. 31600. 


1. Taxation. Generally, the situs of intangible personal property 
under the principle of mobilia sequuntur personam follows the 
residence or domicile of the owner and unless the statute, seek- 
ing to tax such intangibles, expressly provides for the inclusion 
of the intangibles of nonresident owners, the same will not be 
held subject to taxation. 

Under the facts herein, the appellee is held to be a non- 

resident corporation with its domicile or principal place of busi- 

ness outside of the state of Nebraska and under the provisions 
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of our intangible tax statutes its class B intangibles are not sub- 
ject to taxation. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Kelso Morgan, Clinton Brome, Walter R. Johnson, At- 
torney General, and Edwin Vail, for appellant. 


Reed, Ramacciotti & Hruska, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


WENEE, J. 

This is an appeal by the county of Douglas, herein re- 
ferred to as appellant, from the district court for Douglas 
county, wherein that court held that the class B intangibles 
of the Massey-Harris Company, a corporation, appellee 
herein, were not taxable. 

This action had its origin when the county assessor of 
Douglas county added to the personal tax schedule, returned 
by the appellee in the year of 1941, class B intangibles in 
the sum of $500,000. Objections were made thereto for the 
reason that the same were not taxable and, if taxable, they 
were taxed too high. From the Board of Equalization’s 
ruling dismissing the objections the appellee appealed to 
the district court and from its holding that they were not 
taxable the appellant has appealed to this court. 

The facts disclose that the Massey-Harris Company, the 
appellee herein, is a Maryland corporation engaged in the 
manufacturing and selling of farm machinery to dealers 
with its principal place of business in Racine, Wisconsin, 
but that it has a branch office in Omaha for use in the sell- 
ing and distribution of its products and the collections 
therefor in cash, open accounts, dealer’s notes or condition- 
al sales contracts, which notes and sales contracts are pay- 
able to the home office in Racine, Wisconsin. All notes and 
conditional sales contracts received are immediately sent to 
the home office and all cash deposited to the account of the 
home office with no authority to check thereon. Payment of 
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salaries and expenses are all made by the home office except 
for a petty cash account with which the Omaha branch pays 
minor miscellaneous expenses. All supplies, advertising 
material, approval of hiring salesmen, their bonds, fixing 
prices and all matters of policy are directed from the home 
office. 

The first question presented for our consideration is 
whether or not the appellee, as a nonresident foreign cor- 
poration with a business situs located in this state in Doug- 
las county, is, under the statutes of Nebraska, subject to 
taxation as to its class B intangibles which, by stipulation, 
consist of open accounts, dealer’s notes and conditional sales 
contracts. 

The appellant’s contention that the right to tax the class 
B intangibles of the appellee by reason of the provisions of 
section 77-201, Comp. St. 1929, which reads in part as fol- 
lows: “All property in this state, not expressly exempt 
therefrom, shall be subject to taxation, and shall be valued 
and assessed at its actual value,” cannot be sustained. 
(Italics ours.) “The general rule is that the situs of intan- 
gible personal property for the purposes of taxation is the 
domicile of the owner. This rule is usually bottomed on 
the legal maxim, ‘mobilia sequuntur personam,’ i. e., ‘move- 
ables follow the person;’ or, as sometimes stated, the situs 
of personal property is the domicile of the owner.” Crane 
Co. v. City Council of the City of Des Moines, 208 Ia. 164, 
225 N. W. 344, 76 A. L. R. 801. Which principle as to in- 
tangibles was stated in Finch v. York County, 19 Neb. 50, 
26 N. W. 589, and followed in the cases of Preston v. Har- 
lan County, 97 Neb. 667, 150 N. W. 1009; Nye-Schneider- 
Fowler Co. v. Boone County, 99 Neb. 383, 156 N. W. 773. 
Under this rule the class B intangibles which are here 
sought to be taxed are not “property in this state,” for the 
purpose of taxation. 

This general provision of the statute is not applicable to 
the property here sought to be taxed for the reason that in 
1921 the legislature passed statutes in regard to the taxa- 
tion of intangible personal property, being chapter 77, art. 
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7, Comp. St. 1929, and these specific statutes on this sub- 
ject-matter are controlling. Joyce Lumber Co. v. Ander- 
son, 125 Neb. 886, 252 N. W. 394. 

The manner in which the branch of the appellee was op- 
erated in Omaha does not bring it within that part of sec- 
tion 77-703, Comp. St. Supp. 1941, which reads in part as 
follows: ‘Every person or corporation having intangible 
property in his or its custody or under his or its control] as 
agent, trustee, executor, administator, guardian or other 
representative capacity in this state shall on or before the 
last Monday in May of each year list the same for taxation 
as of April 1st next preceding.” 

Nor does the reference in section 77-710, Comp. St. 1929, 
which is as follows: “If any foreign corporation is taxed 
in this state upon any tangible or intangible property,” 
control over the specific statutes giving the authority to tax 
such intangibles. These statutes in part are: Section 77- 
701, Comp. St. 1929, which provides: “All intangible prop- 
erty in Class B shall be taxed where said intangible proper- 
ty is assessed at the rate of eight mills on the dollar of the 
actual value thereof, the same to be assessed and collected 
where the owner resides” (Italics ours); section 77-708, 
Comp. St. Supp. 1941, which provides: “A return for in- 
tangible property shall be prepared and filed by all taxpay- 
ers of the state, whether owners of intangible property or 
not * * * . Returns shall be filed with the county assessor 
* * * of the county in which the taxpayer is domiciled,” 
section 77-704, Comp. St. 1929, which provides: “Returns 
for intangible property shall be compared with assessments 
for tangible property as well as the list of residents of the 
county, and where a taxpayer domiciled within the county 
has failed to file a return for intangible property, a notice 
by registered mail-shall be sent to such taxpayer to appear 
at a designated place in the County in which he resides, be- 
fore the State Tax Commissioner or his duly authorized 
agent within fifteen days for examination as to ownership 
of intangible property and the intangible property of such 
taxpayer shall thereupon be assessed at the rate of tangi- 
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ble property. In like manner any intangible property omit- 
ted from the taxpayer’s separate intangible return shall be’, 
assessed at the rate for tangible property in his taxing dis- 
trict.”” These sections of the intangible tax law provide 
that the property is to be assessed and collected where the 
owner resides and in which the taxpayer is domiciled, and 
from a careful reading of the entire act class B intangibles 
are to be returned and assessed in the county where the 
taxpayer resides and has his or its domicile. Under the 
principle of mobilia sequuntur personam, which common- 
law principle we have adhered to by our decision with ref- 
erence to intangible personal property, these class B intan- 
gibles were not taxable in Nebraska for the appellee had 
no residence or domicile in this state. 

This principle of mobilia sequuntur personam. as to in- 
tangible personal property has been the rule in force for so 
long in this state that if it is to be changed or modified as 
to taxation it should be by the legislature and then only by 
provisions plainly written in the statute, for the power of 
taxing this class of property in the hands of nonresidents 
must, if it exists, be clearly set forth. 

The Nebraska cases of Finch v. York County, supra, and 
Clay, Robinson & Co. v. Douglas County, 88 Neb. 363, 129 
N. W. 548, being decisions wherein the facts brought them 
within the provisions of specific statutes making the prop- 
erty taxable, are no longer in point in view of the legisla- 
tive change in the definition and classification of intan- 
gibles and the place of their taxation. Joyce Lumber Co. v. 
Anderson, supra. Also in the case of Clay, Robinson & Co. 
v. Douglas County, supra, the court held that the partner- 
ship acquired a domicile in this state for all practical pur- 
poses and therefore became subject to taxation upon so 
much of its property as it employed and controlled within: 
the state. This reasoning has no application here. 

While those decisions from other jurisdictions, which find 
the facts to bring the party within the provisions of a stat- 
ute which makes provision for taxing the intangibles of 
nonresidents on a basis often referred to as a “business 
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situs,” and discussing their constitutionality with reference 
to double taxation, present some interesting propositions 
of law, they are in no way applicable here and we do not 
discuss that question for under the express provisions of 
our statutes taxing the intangibles of residents or those 
domiciled within this state the class B intangibles of the’ 
appellee are not included and therefore were not subject to 
taxation. 

In view of our holding, other matters discussed in the 
brief of the appellant are not necessary for determination. 

AFFIRMED. 


LILLIAN T. TAYLOR, APPELLEE, V. MARGUERITE T. CLARK 


ET AL., APPELLANTS. 
10 N. W. (2d) 495 


FILED JULY 9, 1943. No. 31553. 


1. Statute of Frauds. In the law of the statute of frauds, it is spe- 
cifically stated: “Nothing in this chapter contained shall be con- 
strued to abridge the powers of the court of equity to compel the 
specific performance of agreements in cases of part perform- 
ance.” Comp. St. 1929, sec. 36-106. 

2. Specific Performance. Where an oral contract has been performed 
by one party, and he cannot be placed in statu quo by an award 
of damages which would furnish full compensation, equity will 
afford a remedy by specific performance. 

Equity will grant specific performance where the terms 

of the contract are established by evidence that is clear, convinc- 

ing, and satisfactory, and where it has been fully performed by 
one party and its nonfulfilment would amount to a fraud on that 
party. 


APPEAL from the district court for Lancaster county: 
JOHN L. PoLK, JUDGE. Affirmed. 


Peterson & Devoe and John Jacobson, for appellants. 
Stewart, Stewart & Whitworth, contra. 


Davis & Vogeltanz, Herman Ginsburg and Cline, Williams 
& Wright, amici curtz. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, Jd. 


PAINE, J. 

“This is a suit in equity by Lillian T. Taylor, plaintiff, 
widow of Ira F. Taylor, deceased, for the specific perform- 
ance of an oral contract made by her with her husband in 
his lifetime, under the terms of which the said Ira F. Tay- 
lor was to convey an apartment house in Lincoln to the 
plaintiff. The district court entered a decree for the plain- 
tiff, and directed the specific performance of the agreement. 
Supersedeas bond fixed in the sum of $1,000, and each of 
the defendants appealed. 

Plaintiff's amended petition in equity alleged that she 
was married to Ira F. Taylor on June 5, 1929, and lived 
with him until his death on July 24, 1941; and sometime 
prior to February 28, 1938, Ira F. Taylor commenced re- 
modeling an apartment building at 219 South Fifteenth 
street in Lincoln, and a short time prior to said date desired 
to obtain a loan on the property to secure additional money 
for such remodeling; that on the above date he entered into 
a verbal agreement with plaintiff to convey to her such 
property if she would sign a note for $3,300 to First Fed- 
eral Savings & Loan Association, and would sign a mort- 
gage and assignment of rents covering such property to the 
First Federal Savings & Loan Association, securing such 
note, it being a part of such agreement that the income 
from the property should be used for the payment of inter- 
est and principal ‘on such loan and taxes, repairs and main- 
tenance of such property, and after the loan was paid the 
income not required for such purposes should be plaintiff’s, 
but would be used by her for the living expenses of Ira F. 
-Taylor and plaintiff during his lifetime. It is alleged that 
on February 28, 1938, plaintiff signed such note, mortgage 
and assignment of rents, but that Ira F., Taylor failed to 
execute a conveyance of the property to plaintiff, as he had 
agreed to do. Ira F. Taylor was killed in an automobile 
accident in New Jersey on July 24,1941. He left no last 
will and testament. 
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Plaintiff further alleges that defendant Marguerite T. 
Clark claims to be the owner of an undivided three-fourths 
interest in his property as his child by a prior marriage. 
In order to vest the entire record title to such property-in 
plaintiff by reason of the aforesaid agreement, plaintiff has 
requested defendant Clark to execute and deliver to plain- 
tiff a proper conveyance of her record interest in such prop- 
erty, but defendant Clark has failed and neglected to com- 
ply with such request. It is alleged that the Continental 
National Bank of Lincoln is administrator of the estate of 
Ira F. Taylor, deceased, and as such administrator is in 
possession of the aforesaid property and has been receiv- 
ing the income therefrom, and should be required to apply 
such income as provided by the above described agreement,. 
or to account to plaintiff therefor. 

Plaintiff prays that defendant Clark be ordered to exe- 
cute and deliver to plaintiff a proper conveyance of said 
property, or in the alternative that the title of plaintiff to 
the entire fee title to such property be quieted and con- 
firmed in her, and that defendant, the Continental National 
Bank of Lincoln, as administrator, be required to apply all 
‘income from the property according to said agreement, or 
to account to plaintiff therefor, and for other relief. 

Thereafter, objections to jurisdiction and a plea in abate- 
ment were filed by the Continental National Bank as ad- 
ministrator of Ira F. Taylor’s estate, alleging among other 
things that the plaintiff's amended petition undertakes to 
invade the province of the county court, and asking that 
said action be abated and dismissed. Said objections were 
overruled, as were demurrers by each of the defendants. 

Thereafter defendant Marguerite T. Clark filed an amend- 
ed answer, admitting that Ira F. Taylor died intestate July 
24, 1941, leaving as one of his heirs at law the answering 
defendant, she being his only child and the issue of a mar- . 
riage between said Taylor and the mother of defendant pri- 
or to the marriage of the said Taylor to the plaintiff, and 
that.at all times mentioned in the petition Taylor was the 
owner of the property described, and that upon his death a 
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three-fourths interest therein descended to the answering 
defendant, and that she is now the owner and holder there- 
of, subject to the payment of claims, debts and expenses of 
the administration of said estate; that the Continental Na- 
tional Bank of Lincoln is the duly qualified and acting ad- 
ministrator of said estate, and as such is in possession of 
the property and receiving the income therefrom. 

Defendant admits that on February 28, 1938, plaintiff 

signed a note for $3,300 to First Federal Savings & Loan 
Association and a mortgage of and assignment of rents 
therefrom, but alleges that such signing and execution of 
said documents were not pursuant to any agreement set 
forth in plaintiff’s petition, did not bind her separate estate 
to pay said note or any part thereof, and said documents 
were only for the purpose of waiving any rights she might 
otherwise have in and to said property in the event that 
said note was not paid, and only to enable said Taylor to ob- 
tain money to pay off debts and taxes owing by him which 
were about to ripen into liens against said property, and 
only to preserve any inchoate interest she might have there- 
in as his spouse. 
. Defendant expressly denies that plaintiff and said Ira F. 
Taylor ever entered into any agreement or contract as al- 
leged in plaintiff’s amended petition, and alleges that had’ 
any such contract as alleged by plaintiff been entered into 
by the said Taylor the said contract would at all times have 
been, and would now be, without consideration, in effect an 
agreement to convey real estate wholly void and unenforce- 
able under the laws of Nebraska, and particularly under 
section 36-202, Comp. St. 1929. 

Defendant further alleges that, assuming that any agree- 
ment was entered into as alleged by plaintiff, which defend- 
ant denies, plaintiff at all times failed and neglected to make 
any claim of right thereunder against the said Taylor, or 
to demand performance by him, but at all times until long 
after his death acquiesced in the title and possession of the 
said Taylor in and to said property, and waived any rights 
she may have claimed under any such contract until by the 
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death of Taylor, and the inability to produce him as a wit- 
ness to rebut the claims of plaintiff and the loss and death 
of other witnesses, the conditions had changed to an extent 
to which it would be inequitable for her to make such claims, 
and she should be estopped to assert any right in said prop- 
erty by reason of the alleged agreement. Defendant finally 
alleges that plaintiff has an adequate remedy at law upon 
any claim alleged in her petition, and denies every allega- 
tion not specifically admitted, and prays that said amended 
petition may be dismissed. 

The Continental National Bank of Lincoln filed answer 
as administrator of the estate of Ira F. Taylor, deceased, 
admitting that the record title to the building at 219 South 
Fifteenth street was in Ira F. Taylor, who died July 24, 
1941; admitting that as such administrator it is in posses- 
sion of the said property, and has been receiving the income 
therefrom; that the principal assets of the estate consisted 
of the apartment properties at 219 South Fifteenth street 
and at 944 H street, and the household furniture therein; 
also the premises occupied by decedent as his home at 1514 
Washington street, which property, together with the fix- 
tures and furniture therein, is in the possession of and oc- 
cupied by plaintiff; that all of the real estate of decedent 
is encumbered by mortgage. Defendant bank alleges that 
the said apartment properties have since the death of Ira 
F. Taylor constituted the only income-producing assets of 
the estate; that decedent had only about $50 in cash at the 
time of his death, and had no property producing income, 
or which could be converted into cash, other than the said 
property. Defendant prays that it be dismissed from said 
action. 

Plaintiff's reply, aside from a general denial, alleges that 
she fully performed her part of the said agreement of Feb- 
ruary 28, 1938, and has at all times since said date relied 
upon such agreement and the performance thereof by said 
Ira F. Taylor, and that the benefits accruing to deceased 
from such performance on her part were retained by him 
to the time of his death, and that by reason thereof defend- 


VOL. 143] JANUARY TERM, 1948 557 


Taylor v. Clark 


ants are estopped to question the validity of such agreement 
or to assert any right or claim in or to said property. For 
further reply plaintiff denies that the assets of the estate, 
exclusive of the property which Ira F. Taylor agreed to 
convey to plaintiff, are insufficient to pay all of the debts 
and reasonable expenses of the administration of his estate, 
but that if the court finds otherwise plaintiff offers to sub- 
ordinate her claim for unpaid widow’s allowance and stat- 
utory allowance to those of any creditors whose claims are 
duly allowed against such estate.. 

The decree of the court is very long, and entered findings 
in detail on all of the issues. Briefly, the court found for 
the plaintiff and against each of the defendants, and en- 
tered decree for plaintiff as prayed, finding that the agree- 
ment alleged by plaintiff was valid and enforceable and 
plaintiff was entitled to the specific performance thereof. , 

The motions of defendants for new trial each set out some 
25 alleged errors of the trial court, which are covered in 16 
assignments of error, but in the brief and argument the 
discussion was limited to the five propositions of law which 
embody the defendants’ principal contentions for reversal. 
These propositions of law are as follows: 

(1) Specific performance of an oral contract to convey 
land or an interest in land will not be granted unless the 
acts performed by the promisee, in themselves, unequivo- 
cally indicate the existence of such contract relating to the 
subject-matter in dispute and are acts referable solely to 
the contract alleged and such as would not have been done 
except with a view to the performance of the contract and 
cannot be accounted for on any other reasonable hypothesis. 

(2) In order to warrant the specific enforcement of a 
parol agreement for the sale and conveyance of land on the 
ground of part performance, the contract, with all its es- 
sential terms, must be established by evidence which is 
clear, convincing, definite, unequivocal, and free from am- 
biguity. 

(3) Acts relied upon as part performance of a parol con- 
tract for the conveyance of land must be such as change 
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the plaintiff’s position and which would result in a fraud 
or injustice upon him if the contract were not enforced. 

(4) Acts relied upon to take an oral contract for the 
conveyance of land out of the operation of the statute of 
frauds must be such that the plaintiff could not be fully and 
adequately compensated at law by a recovery of damages 
or otherwise. 

(5) Payment or delivery in full of the consideration is 
not part performance of an oral contract to convey land 
which will suffice to take it out of the statute of frauds. 

The evidence of the many witnesses found in the bill of 
exceptions has been carefully considered, but cannot be ab- 
stracted in this opinion. 

The plaintiff had two daughters, aged 12 and 13 years, 
when she married the deceased on June 5, 1929. On this 
date the defendant Marguerite T. Clark, the only daughter 
by deceased’s first marriage, was living with her husband, 
O. B. Clark, in their home in Lincoln, and was appointed 
and served as special administratrix for the first three 
months following the death of her father. 

In 1932 deceased obtained a loan on his H street proper- 
ty, with which to remodel the same. In 1937 he secured a 
loan of $2,500 on his Washington street property to assist 
in remodeling operations. In February, 1938, the deceased 
needed additional funds, and asked plaintiff to sign the nec- 
essary papers to secure $3,300 to pay county taxes, $542.33, 
city taxes, $347.29, plumbing bill, $960.89, lumber and plan- 
ing mill bills of $981.94, electrician’s bills of $295.16, and 
smaller bills, amounting to a total sum of $3,300. The 
whole plan of deceased for remodeling would be jeopardized 
unless he secured the money to meet these bills which were 
pressing for payment, and the plaintiff was not very keen 
about signing papers for this third loan. 

The plaintiff and deceased discussed this matter on sev- 
eral occasions, and finally he entered into an oral agreement 
with his wife that he would convey to her the Fifteenth 
street apartment if she would sign a note and mortgage for 
this $3,300 and the assignment of the rents as additional 
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security, and the plaintiff also specifically bound her sepa- 
rate estate and her own property of every kind to the pay- 
ment thereof. It was also further agreed between them on 
this 28th day of February, 1938, that the income should be 
used to pay off the loan, taxes, and repairs, and the balance 
should belong to plaintiff, but would be used for living 
expenses of herself and her husband. These terms were 
reached after at least a half dozen conversations between 
the principals and other parties. It was not a secret mat- 
ter; it was in no sense a gift, for the deceased in all his con- 
versations referred to it as an agreement with his wife. 
The papers were signed, the money secured from the First 
_ Federal Savings & Loan Association, and the bills were a 
once paid off with the funds thus secured. 

Immediately after the plaintiff and her husband entered 
into this verbal agreement, Taylor went to the office of Ed- 
ward H. Schroeder, who conducted a real estate and insur- 
ance business in Lincoln, and told Schroeder that he want- 
ed a deed prepared, conveying the Fifteenth street prop- 
erty to plaintiff, and asked him to prepare such a deed. 
Schroeder told Taylor his stenographer was out, but that 
he would prepare the deed, and Taylor said he would return 
in a short time and sign the deed. Taylor left with Schroe- 
der the deed which he had received to the property so that 
he might get the correct description from it, and Taylor 
paid Schroeder for preparing the deed and taking his ack- 
nowledgment thereto. Taylor did not return to sign the 
deed. Schroeder put the deeds in his safe and forgot about 
them until he discovered them in his safe after Taylor’s 
death. 

The evidence discloses that plaintiff suggested to Taylor 
that the deed which he agreed to execute should not be re- 
corded, but should be placed in a safety deposit box, to 
which they both had access, and be recorded after the loan 
on the property was paid. Plaintiff did not know until af- 
ter Taylor’s death that such deed had not been executed as 
agreed and placed in the safety deposit box. Taylor did 
not, at any time after the agreement, say anything indicat- 
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‘ing that he had not complied with his agreement to exe- 
‘ cute the deed, or that he would not comply, or that he had 
“¢hanged his mind, but on the contrary on numerous occa- 
‘sions made statements showing that he recognized that the 
’ agreement was in full force and effect, and was to be fully 
carried out. 

The testimony shows that the agreement was valid, with 
‘ adequate consideration therefor. The plaintiff has at all 
times relied upon said agreement, and the deceased retained 
all benefits therefrom up to his death, therefore the defend- 
ants are estopped to question plaintiff’s right to enforce 
such agreement. 

The evidence shows that, when this agreement was en- 
tered into, the plaintiff was 47 years of age and deceased 
69 years old. The testimony discloses that the plaintiff was 
a good business woman, having been employed by the First 
' Trust Company for eight years and for the last five years 
‘as superintendent of its safety deposit vaults. After she 
married the deceased, he took his insurance business away 
from witness Schroeder and placed it with the First Trust 
Company. 

The defendants cite many cases to support their conten- 
- tions, such as Overlander v. Ware, 102 Neb. 216, 166 N. W. 
611, in which it was found that no contract had been made 
to convey more than 80 acres, and the first paragraph of the 
syllabus reads as follows: “In an action for specific per- 
formance of an oral agreement with a deceased person to 
convey land, held, that not only must the terms of the con- 
tract be established by evidence that is clear, satisfactory 
and unequivocal, but the work constituting the perform- 
ance required under the statute of frauds must be such as 
is referable solely to the contract sought to be enforced, and 
not such as might reasonably be referable to some other 
and different contract or relation. Nothing will be consid- 
ered as part performance which does not put the party into 
a situation which is a fraud upon him unless the agree- 
' ment be fully performed. Equity interferes only to prevent 
- fraud or unconscionable advantage.” 
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Judge Cornish, in writing the opinion, discusses the evi- 
dence and shows that deceased was on good terms with all 
his relatives, but that the testimony was more or less indis- 
tinct and inconsistent with the existence of a contract to 
convey all the property claimed by John L. Clark; that it 
never amounted to direct proof of the facts alleged. 

In the case of Hunt v. Lipp, 30 Neb. 469, 45 N. W. 632, 
cited by defendants, we have a case originally brought to 
quiet title to a lot in Omaha. On page 485 there is a long 
quotation from Pomeroy, Contracts, sec. 107, to the effect 
that to warrant the court in enforcing a verbal contract by 
specific performance the agreement itself must be proved, 
and then the acts of part performance necessary to take it 
out of the statute of frauds. 

Defendants also cite other Nebraska cases holding that 
specific performance will not lie unless the proof is clear, 
convincing, satisfactory, and unequivocal that the contract 
was made and substantially performed by the parties seek- 
ing its enforcement. See Remaly v. Sweet, 106 Neb. 327, 
183 N. W. 663; Sower v. Wells, 111 Neb. 334, 196 N. W. 693; 
Smith v. Raubach, 121 Neb. 708, 238 N. W. 314; Ward v. 
Hislop, 122 Neb. 15, 238 N. W. 769; Goodlett v. Banning, 
127 Neb. 325, 255 N. W. 9; Petersen v. Hitchcock, 128 Neb. 
381, 258 N. W. 669; Rau v. Rau, 79 Neb. 694, 113 N. W. 
174; Young v. Gillen, 108 Neb. 311, 187 N. W. 900. 

The defendants set out a discussion of the case of Good- 
win v. Freadrich, 185 Neb. 208, 280 N. W. 917, in which 
the trial court was reversed, and it was held that the evi- 
dence was insufficient to establish an oral contract between 
Charles H. Freadrich and Edith Freadrich, in considera- 
tion of which he promised to leave at his death his entire 
estate to the daughter, then seven years of age, excepting 
what his wife would receive under the law. This oral con- 
tract was alleged to have been made January 15, 1912. 

Judge Eberly in writing the opinion quoted Felix Arnold, 
a noted psychologist, to the'effect that one ordinarily for- 
gets four-fifths of all new matter within a month, and that 
it was more than 25.years before the trial when this conver- 


562 NEBRASKA REPORTS [VOL. 143 
Taylor v. Clark 


sation took place. He also says the conversation lacks the 
certainty and definiteness to constitute a binding contract, 
and in the last page of the opinion says that the evidence 
fails to show that Charles H. Freadrich was in Galesburg, 
Illinois, between January 12 and 16, 1912, and therefore 
plaintiff has failed to establish the allegations of her pe- 
tition by evidence clear, convincing and unequivocal. 

We will now consider the citations in opposition to the 
position of the defendants. In the chapter on statute of 
frauds, it is said: “Nothing in this chapter contained shall 
be construed to abridge the powers of the court of equity to 
compel the specific performance of agreements in cases of 
part performance.” Comp. St. 1929, sec. 36-106. See Mack 
v. Swanson, 140 Neb. 295, 299 N. W. 543. 

In the case at bar, the full performance by plaintiff of 
her part of the agreement is sufficient to render the statute 
of frauds inapplicable, and nonfulfilment of the agreement 
would be a fraud upon plaintiff in depriving her of the 
apartment which it was agreed she should have, for the law 
is that, where an ora] contract has been performed by one 
party, and he cannot be placed in statu quo by an award of 
damages which would furnish full compensation, equity 
will afford a remedy by specific performance. See annota- 
tion, 69 A. L. R. 14, and 106 A. L. R. 744. 

This court has held in two rather recent cases that “Equi- 
ty will grant specific performance of a parol contract to 
leave property to another, where the terms of the contract 
are established by evidence that is clear, convincing and 
satisfactory, and where it has been wholly performed by 
one party and its nonfulfilment would amount to a fraud 
on that party.” Craig v. Seebecker, 185 Neb. 221, 280 N. 
W. 918, opinion written by Judge Carter, and Lennox v. 
Anderson, 140 Neb. 748, 1 N. W. (2d) 912, opinion written 
by Judge Messmore. 

The plaintiff contends that there was a full performance 
of the contract in the case at bar, and that the deceased ac- 
cepted all the benefits in his lifetime, and that by his re- 
taining those benefits the defendants are now estopped. 
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Jorgensen v. Crandell, 134 Neb. 33, 277 N. W. 785; 20 Neb. 
Law Review, 191; Harbine Bank of Fairbury v. McCune, 
131 Neb. 419, 268 N. W. 358. 

The court, after a careful examination of the bill of ex- 
ceptions, believes there is no evidence which disputes the 
making of this contract, established by the several witness- 
es, and entirely corroborated by other clear and convincing 
evidence. 

The evidence does not show a gift of the property to 
plaintiff, but the testimony sets out statements of the con- 
versations where Taylor said that he had agreed to do this 
exact thing and deed the property to her. The law is clear 
that performance in full of the agreement takes it out of 
the statute of frauds. Plaintiff did everything on her part; 
she signed all of the loan papers to pay off debts owed by 
her husband, and the fact that the income has been suffi- 
cient so that she has not had to pay the obligations is not 
important. 

It is the opinion of the court that there was sufficient tes- 
timony to sustain this oral agreement, and the findings of 
the trial court are supported by the evidence. The plain- 
tiff, by signing the note and mortgage for $3,300, spe- 
cifically bound her own estate and her own property of ev- 
ery kind to the payment thereof, and the evidence shows 
that at that time she had a separate estate of her own of 
substantial value. 

Finding no error in the decree of the district court, the 
same is hereby affirmed. 

AFFIRMED. 


The following opinion on motion for rehearing was filed 
March 10, 1944. Former judgment of affirmance vacated 
and set aside and the cause reversed and dismissed. 


1. Statute of Frauds. “No estate or interest in land, other than 
leases for a term of one year from the making thereof, nor any 
trust or power over or concerning lands, or in any manner re- 
lating, thereto, shall hereafter be created, granted, assigned, sur- 
rendered, or declared, unless by operation of law, or by deed of 
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conveyance in writing, subscribed by the party creating, grant- 

ing, assigning, surrendering or declaring the same.’ Comp. St. 

1929, sec. 36-103. 

“Every contract for the leasing for a longer period 

than one year from the making thereof, or for the sale of any . 

lands, shall be void unless the contract or some note or memo- 

randum thereof be in writing and signed by the party by whom 

the lease or sale is to be made.” Comp. St. 1929, sec. 36-105. 

“Nothing in this chapter contained shall be construed 
to abridge the powers of the court of equity to compel the spe- 
cific performance of agreements in cases of part performance.” 
Comp. St. 1929, sec. 36-106. 

4. Specific Performance. Specific performance of an oral contract 
to convey real estate may not be decreed on the basis of part 
performance unless the acts of part performance by the prom- 
isee, in relation to the subject-matter, in and of themselves un- 
equivocally indicate the existence of the contract alleged and 
cannot be accounted for on any other reasonable hypothesis. 

5. Statute of Frauds. ‘An oral contract to convey real estate is void 
and unenforceable as within the statute of frauds unless there 
has been part performance by the promisee which is solely refer- 
able to the contract sought to be enforced and not such as might 
be referable to any other contract or hypothesis. 


6. Payment of the consideration of an oral contract is not 
part performance which will take it out of the statute of frauds. 
q. The joinder in the execution of a note and mortgage 


which is the consideration for an oral contract to convey real 
estate is not part performance which will take the contract out 
of the statute of frauds. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This action was before this court previously and in it an 
opinion was released which appears, ante, p. 552, 10 N. W. 
(2d) 495. The principles upon which the former opinion 
is based having been challenged by motion for rehearing it 
now appears necessary to make a reexamination of the case 
and to render another opinion. 

The action is by Lillian T. Taylor, plaintiff, and widow 
of Ira F. Taylor, deceased, against Marguerite T. Clark, 
daughter and only heir of Ira F. Taylor, deceased, except 
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the plaintiff, and the Continental National Bank of Lincoln, 
administrator of the estate of said Ira F. Taylor, defend- 
ants. The action is in equity to compel specific perform- 
ance of an oral contract claimed to have been entered into 
by and between the plaintiff and Ira F. Taylor by the terms 
of which said Ira F. Taylor in his lifetime agreed to convey 
to plaintiff certain real estate in Lincoln, Lancaster county, 
Nebraska. From a decree granting specific performance 
in favor of the plaintiff, defendants have appealed. 

In her petition, to the extent necessary to refer to it here, 
the plaintiff substantially alleged that she was married to 
Ira F. Taylor June 5, 1929, and that she lived with him as 
his wife until his death which occurred on July 24, 1941; 
that Ira F. Taylor in his lifetime was the owner of the 
south 47 feet of lot 1, block 64, in the city of Lincoln, Lan- 
caster county, Nebraska, otherwise known as 219 South Fif- 
teenth street, and the building situated thereon; that on 
or about February 28, 1938, plaintiff and Ira F. Taylor, her. 
husband, entered into an oral contract whereby in consid- 
eration of plaintiff joining with her husband in the execu- 
tion of a note and mortgage encumbering the said real es- 
tate in the amount of $3,300 he, the said husband, would 
transfer title thereto to the plaintiff; that plaintiff in per- 
formance of the oral agreement joined in the execution of 
the note and mortgage whereby the real estate was encum- 
bered; that during his lifetime no such transfer was ever 
made; that Ira F. Taylor died intestate leaving as his heirs 
at law the plaintiff and the defendant, Clark; that this real 
estate was not a homestead ; that as heirs of Ira F. Taylor, 
and subject to the oral contract, plaintiff was entitled to a 
one-fourth interest in the real estate in question and the 
defendant, Clark, was entitled to a three-fourths interest, 
as daughter and heir by a former marriage; that demand 
was made that defendant, Clark, execute a transfer of title 
to said real estate to plaintiff, with which demand the said 
defendant has failed and refused to comply. 

The prayer is that the defendant, Clark, be ordered to ex- 
ecute and deliver a proper conveyance of title to plaintiff, 
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or in the alternative that title be quieted and confirmed in 
plaintiff. The prayer as to the adminstrator is that it be 
required to apply the proceeds from this real estate to the 
purposes of the alleged oral contract. That portion of the 
petition dealing with this subject and the related portion 
of the prayer need not be discussed since, in the light of 
the attitude taken herein, they have no bearing on the de- 
cision of the case. 

In her answer to the petition the defendant, Clark, 
claimed ownership of a three-fourths interest in the real 
estate as heir of the deceased Ira F. Taylor; she admitted 
the execution of the note and mortgage but denies the a)- 
leged oral contract; she says that if any such contract was 
entered into it was without consideration and was void and 
unenforceable for the reason that it was in violation of the 
statute of frauds; she says further that if plaintiff had any 
rights under the alleged agreement she has waived any 
right to have them enforced. 

The defendant, Continental National Bank, administra-: 
- tor, filed its answer setting up its capacity and relation to 
the estate and property and the condition of the estate and 
a denial of the allegations of the petition and prayed for a 
dismissal of the action. 

By reply plaintiff renewed and reiterated the allegations 
of her petition, denied the allegations of the answers incon- 
sistent with the allegations of the petition, and affirmative- 
ly alleged that the defendants were estopped to assert the 
invalidity of the contract. 

The evidence sufficiently shows that in February, 1938, 
Ira F. Taylor required about $3,300 for remodeling the 
building on the premises in question and for the payment 
of due and delinquent taxes, also that plaintiff orally agreed 
to join with him in a note and mortgage encumbering the 
property to that extent and that as a part of the agreement. 
Ira F. Taylor agreed, again orally, to execute a deed con- 
veying title to the property to plaintiff. It appears also 
that it was agreed that the income from the property was 
to be used first for retirement of the indebtedness and go-. 
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ing charges and the balance for the uses of the parties. It 
further sufficiently appears that on February 28, 1938, the. 
note and mortgage agreed upon were duly executed and that 
on the same day Ira F. Taylor had a deed of conveyance 
drawn which was never executed. 

The trial court, on the evidence thus briefly summarized, 
found that an oral contract for the conveyance of real es- 
tate had been established and decreed specific performance 
in accordance with the prayer of the petition. 

For the purposes of this case weight of evidence is of lit- 
.tle or no concern. The question of primary importance is 
that of whether or not, considering the facts outlined as 
true, an enforceable contract has been proved, it being the 
contention of defendants that the contract is unenforceable 
for the reason that it is in violation of the statute of frauds. 

The sections of the statute which must be considered in 
the determination of this question are sections 36-1038, 36- 
105 and 36-106, Comp. St. 1929, as follows: 

Section 36-103. “No estate or interest in land, other than 
leases for a term of one year from the making thereof, nor 
any trust or power over or concerning lands, or in any man- 
ner relating, thereto, shall hereafter be created, granted, 
assigned, surrendered, or declared, unless by operation of 
law, or by deed of conveyance in writing, subscribed by the 
party creating, granting, assigning, surrendering or declar- 
ing the same.” 

Section 36-105. “Every contract for the leasing for a 
longer period than one year from the making thereof, or 
for the sale of any lands, shall be void unless the contract 
or some note or memorandum thereof be in writing and 
signed by the party by whom the lease or sale is to be 
made.” 

Section 36-106. “Nothing in this chapter contained shall 
be construed to abridge the powers of the court of equity to 
compel the specific performance of agreements in cases of 
part performance.” 

Beyond question there was no deed of conveyance within 
the meaning of section 36-103, nor was there a contract, 
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note or memorandum signed by Ira F. Taylor within the 
meaning of section 36-105. It follows therefore that to ob- 
tain specific performance plaintiff must prove part per- 
formance within the meaning of section 36-106. This the 
defendants contend the plaintiff has failed to do. 

In this respect plaintiff contends that her compliance with 
the requirement that she join in the execution of the note 
and mortgage encumbering the real estate was part per- 
formance within the meaning of the statute. 

The defendants contend on the other hand that this can- 
not be considered as part performance within the meaning 
of the statute for several reasons. The first ground of their 
contention in this respect is that specific performance of an 
oral contract to convey real estate may not be decreed on 
the basis of part performance unless the acts of part per- 
formance by the promisee, in relation to the subject-mat- 
ter, in and of themselves unequivocally indicate the exist- 
ence of the contract alleged and cannot be accounted for on 
any other reasonable hypothesis, and that the alleged acts. 
of performance in this case do not fulfill this essential re- 
quirement. 

The rule contended for in this respect by defendants with- 
out doubt obtains in this jurisdiction as well as other juris- 
dictions and it finds substantial support in what are gener- 
ally considered authoritative texts. 

The rule of this jurisdiction is clearly stated in Overland- 
er v. Ware, 102 Neb. 216, 166 N. W. 611, in the following: 
“In considering cases of this character, where one is claim- 
ing the estate of a person deceased under an alleged oral 
contract, the evidence of such contract and the terms of it 
must be clear, satisfactory and unequivocal. Such contracts 
are on their face void as within the statute of frauds, be- 
cause not in writing, and, even though proved by clear and 
satisfactory evidence, they are not enforceable unless there 
has been such performance as the law requires. The thing 
done, constituting performance, must be such as is refer- 
able solely to the contract sought to be enforced, and not such 
as might be referable to some other and different contract 
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—something that the claimant would not have done unless 
on account of the agreement and with the direct view to its 
performance—so that nonperformance by the other party 
would amount to a fraud upon him.” Other cases sustain- 
ing the rule are Powers v. Norton, 103 Neb. 761, 174 N. W. 
223; Remaly v. Sweet, 106 Neb. 327, 183 N. W. 663; Fisch- 
er v. Fischer, 106 Neb. 477, 184 N. W. 116, 21 A. L. R. 306; 
Young v. Gillen, 108 Neb. 311, 187 N. W. 900; Sower v. 
Wells, 111 Neb. 334, 196 N. W. 693; Goodlett v. Banning, 
127 Neb. 325, 255 N. W. 9. Cases from other jurisdictions 
adhering to this principle are Harmonie Club v. Smirnow, 
106 Conn. 248, 137 Atl. 769; Scheerer v. Scheerer, 287 Mo. 
92, 229 S. W. 192; Meigs v. Morris, 63 Ark. 100, 37 S. W. 
302; Mann v. Mann, 159 Va. 240, 165 S. E. 522; Thomas v. 
Francis, 76 S. W. (2d) (Tex. Civ. App.) 575. 

The rule announced in Pomeroy, Contracts, sec. 108, and 
quoted with approval in Hunt v. Lipp, 30 Neb. 469, 486, 45 
N. W. 682, is the following: “He must first prove acts done 
by himself, or on his behalf, which point unmistakably to a 
contract between himself and the defendant, which cannot, 
in the ordinary course of human conduct, be accounted for 
in any other manner than as having been done in pursuance 
of a contract, and which would not have been done without 
an existing contract; * * * .” 

Assuming then for present purposes the execution of the 
note and mortgage may be considered as part performance 
by plaintiff of the oral contract alleged we are called upon 
to determine under the rule whether or not this act in and 
of itself unaided by other evidence points unequivocally and 
without question to such a contract as is alleged in the pe- 
tition and to no other reasonable hypothesis. 

This is the theory upon which the determination of this 
question must be approached since before evidence is ad- 
missible in proof of the contract itself there must be evi- 
dence of performance, or part performance, referable une- 
quivocally or as stated in Hunt v. Lipp, supra, unmistaka- 
bly to the contract pleaded. See, also, Young v. Gillen, su- 
pra; Overlander v. Ware, supra; Pomeroy, Contracts, sec. 
107; 101 A. L. R. 997. 


570 NEBRASKA REPORTS [VoL. 143 


Taylor v. Clark 


The answer in the light of common knowledge of ordi- 
nary business relation is not difficult to find. We do not 
hesitate to say that this act of executing the note and mort- 
gage’ does not exclude every other reasonable hypothesis 
and it may not reasonably be said that it could be referable 
only to the contract alleged. As illustrations, it could have 
been referable to a requirement by the mortgagee that the 
spouse of the holder of the title join in the execution of the 
instruments creating the encumbrance or it could be refer- 
able alone to a joint purpose and desire of Ira F. Taylor 
and his wife to bring about an improved condition of the 
real estate without regard to thought of conveyance of ti- 
tle thereto. 

On this ground we are required to hold that the contract 
alleged is unenforceable. 

Another contention of the defendants is that the joinder 
of plaintiff in the execution of the note and mortgage in 
question may not be considered as such part performance 
of an oral contract as would remove it from the operation 
of the statute of frauds and empower a court of equity to 
decree specific performance. 

In this connection it may be noted that the note and mort- 
gage obligated the makers to the payment of the secured in- 
debtedness and in addition plaintiff bound her separate es- 
tate for the payment. The obligation of plaintiff was the 
possibility that she would be required to pay the obligation. 
We are unable to perceive any difference in principle in a 
committment to pay when and if required than the payment 
of the actual consideration of a contract. 

This court has held that the payment in full of the con- 
sideration of an oral contract is not part performance which 
will take it out of the statute of frauds. Bloomfield State 
Bank v. Miller, 55 Neb. 248, 75 N. W. 569: Riddell v. Rid- 
dell, 70 Neb. 472, 97 N. W. 609; Barkhurst v. Nevins, 106 
Neb. 33, 182 N. W. 563; Herring v. Whitford, 119 Neb. 725, 
230 N. W. 665. See, also, Browne, Statute of Frauds (5th 
ed.) secs. 461-465 ; 58 C. J. 999. This rule has application 
in most jurisdictions and it is predicated on sound reason- 
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ing. In 58 C. J. 1001, it is stated: ‘Despite the almost 
universal recognition of the rule that payment alone is not 
sufficient part performance, the authorities are not agreed 
as to the basis upon which it rests. Thus by some courts it 
has been founded upon the view that payment is not an un- 
equivocal act, or referable solely to the contract. A reason 
more commonly given is that where the only act in pursu- 
ance of the contract is payment the remedy at law is ade- 
quate, since it restores the promisee to the exact position he © 
occupied before the payment, and nonperformance by the 
promisor accordingly does not work a fraud; * * * .” In . 
101 A. L. R. 1079, it is stated: 

“It is well settled at the present day that the mere pay- 
ment of the purchase money by the vendee, without other 
-acts, is not generally sufficient as an act of part perform- 
ance. -. 

“The reason most frequently advanced why payment of 
the purchase money is not sufficient is that the money can 
be recovered back by action at law, and so no fraud or in- 
justice will result to the vendee if the contract is not en- 
forced.” 

The stated reasons underlying the rule appear particu- 
larly applicable in the case at bar. Under the evidence as 
to the amount of the obligation and the value of the real 
estate securing it there could be but a remote possibility 
that plaintiff would ever be called upon to make any pay- 
ment thereon. Even if she were so called upon no reason 
suggests itself as to why she could not be made whole in 
an action at law. - 

We conclude that this second contention must also be re- 
solved in favor of the defendants. 

There are other assignments of error but they are in- 
cluded in or are subordinate to the two considered, hence 
no discussion of them is required. 

For the reasons herein stated we have concluded that the 
former opinion is erroneous and that it should be and is 
vacated and set aside, also that the decree of the district 
court should be reversed and the action dismissed. 

REVERSED AND DISMISSED. 
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PAINE, J., dissenting. For the reasons stated in the first 
opinion adopted in this case and found, ante, p. 552, 10 N. 
W. (2d) 495, I respectfully dissent from this second opin- 
ion now adopted. 


CoRA GORSUCH, APPELLANT, V. JESS GORSUCH, APPELLEE: 


GLEN SUDDARTH ET AL., APPELLANTS. 
10 N. W. (2d) 466 


FILep JULY, 9, 1943. No. 31610. 


Divorce. In a controversy for the custody of a child, the order of the 
court should be made with a single reference to the best inter- 
ests of such child. 


APPEAL from the district court for Scotts Bluff county: 
HENRY J. BEAL, JuDGE. Reversed, with directions. 


Morrow & Miller, for appellant. 
Bertrand V. Tibbels, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER, CHAPPELL 
and WENKE, JJ., and LIGHTNER, District Judge. 


PAINE, J. 

Action by a father for the modification of a decree of di- 
vorce, in so far as it had awarded the custody of his son to 
the mother. From a decree changing custody to the father, 
as prayed, the mother appeals. Interveners, with whom 
the boy is living, join in such appeal. 

The transcript discloses that on November 18, 1936, Cora 
Gorsuch filed petition for divorce against her husband, Jess 
Gorsuch, alleging that the parties were married at Hyan- 
nis on January 16, 1934, and that ever since said marriage 
plaintiff has conducted herself as a faithful, chaste and 
obedient wife; that plaintiff is now a resident of Scotts 
Bluff county. Two children were born to the union, only 
one of which, Norman Paul, aged four months at the time 
of filing the petition, is living. On September 18, 1936, the 
older child of the parties died, and defendant left plaintiff 
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and no longer supported her, and it is alleged in the peti- 
tion that he has cruelly treated her, and plaintiff prayed 
for a divorce, custody of the child, and support. 

On December 23, 1936, after a hearing upon the petition 
and the evidence, the court found the allegations of the pe- 
tition to be true, and granted plaintiff a divorce, awarding 
the care and custody of the child, Norman Paul Gorsuch, to 
the plaintiff, and requiring defendant to pay the sum of 
$10 a month for the maintenance of the child. 

On February 8, 1941, defendant filed a petition for mod- 
ification of decree, stating that he had fully complied with 
said decree, and that the circumstances of the parents of 
said child have changed since the date of the decree in the 
following respects: That plaintiff has failed to maintain 
a proper and suitable home for the child, and has aban- 
doned his care and control to strangers; that plaintiff has 
become an unsuitable and improper person to have the care, 
custody and control of said child. 

Defendant further alleges that on May 11, 1939, he was 
married to a respectable woman, with whom he is living 
under happy conditions on a ranch, where he maintains a 
comfortable, clean and respectable home, conveniently lo- 
cated with reference to schools; that he is gainfully em- 
ployed, and receiving a sufficient wage to provide for his 
child’s care and maintenance, and would be able to do more 
for the child if given its custody. Defendant insists that 
he is a fit and proper person to care for his child, and that 
it would be for the best interest of the child that his custo- 
dy be awarded to him, and he asks that the decree be mod- 
ified to give him the care, custody, control and education 
of the minor child. 

On March 26, 1941, a supplemental petition for modifica- 
tion was filed, impleading Glen Suddarth and Kathryn Sud- 
darth as defendants, and alleging that plaintiff has aban- 
doned the custody of the minor child, Norman Paul Gorsuch, 
to them, and that they have refused to deliver possession of 
said child to defendant, and are making an attempt to adopt 
the child, and defendant prays that he be awarded the cus- 
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tody and possession of the child, and that the impleaded de- 
fendants be ordered to return said child to defendant. On 
said March 26, 1941, Glen Suddarth and Kathryn Suddarth 
waived the issuance and service of summons and entered 
their voluntary appearances. 

On August 20, 1942, hearing was held upon the applica- 
tion of the plaintiff for attorney’s fees and suit money in re 
modification of decree. The court gave plaintiff an award 
of $35 to apply on counsel fees in resisting the petition for 
modification, and found that defendant was in default of 
the payment of $200 child support pursuant to the decree, 
and ordered defendant to pay said amounts into court on or 
before August 31, 1942, or his petition for modification 
would be dismissed with prejudice for want of prosecution. 

On August 27, 1942, defendant paid into court $235, as 
ordered. On September 10, 1942, plaintiff filed answer, ad- 
mitting the rendition of the decree of divorce to her, with 
the custody of the minor child, but denying every other al- 
legation contained in said petition, and praying that said 
petition for modification be dismissed. 

On the same day Glen Suddarth and Kathryn Suddarth 
filed answer and cross-petition, denying that plaintiff had 
abandoned the custody of the child to them, admitting that 
they have refused to deliver possession of the child to the 
.defendant, Jess Gorsuch, and allege that for more than two 
years subsequent to the entry of the decree of divorce the 
defendant refused to comply with the order of the court re- 
quiring him to pay $10 a month for the support of the mi- 
nor child until he was arrested and execution issued. De- 
fendants further allege that the defendant entered into a 
bigamous marriage with his present wife 33 days after the 
entry of the decree of divorce against her, and deny that 
the defendant or his wife are fit or suitable persons to be 
confided with the care, custody and control of said child. 

The answering defendants further allege that they have 
been married more than 11 years, and live at’Rising City, 
Nebraska; that they have known Cora Gorsuch during her 
entire lifetime, and for several months prior to September 
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6, 19387, they cared for the child while the mother was em- 
ployed at housework; that on September 6, 19387, Cora Gor- 
such decided to attend a beauty culture school in Omaha, 
and the answering defendants offered to take the child into 
‘their home, and have since cared for him as their own child; 
that in November, 1938, the mother of said child took him 
to Scottsbluff, but she was unable to earn enough money 
to support it, and wrote these defendants to come out to 
Scottsbluff and get the child and take it back to their home 
in Rising City, which they did, and have cared for the child 
in their own home ever since November, 1938, the same as 
if he were their own child. 

Defendants further allege that Glen Suddarth is engaged 
in a profitable business, owns his own modern home, and 
that he and his wife bear an excellent reputation for good 
moral character in their community, and are regular church 
attendants; that during all these years they have carefully 
preserved the health of the child, clothed him properly, and 
expended considerable sums of money in so doing; that a 
very strong attachment has grown up between them. - 

These defendants allege that prior to the divorce the 
father of the child denied that he was its father, stated he 
would have nothing to do with it, and for more than three 
and a half years made no reasonable effort to see the child 
or inquire after its well-being. 

The defendants further allege that the best interests of 
said minor child require that he remain in their custody, 
and that they are willing to continue to rear and educate 
said child as if he were their own; that they desire to pro- 
ceed with the adoption proceedings, so that Norman Paul 
Gorsuch may be legally adopted by them as their child. 
Wherefore, defendants pray that the petition of Jess Gor- 
such for modification of the decree be dismissed, and that 
he be denied his prayer for modification of the decree. 

After an extended trial, the district court modified the 
original decree of divorce, and entered an order that the 
custody of the boy be granted to the father, with the right - 
to take him to his home in Grant county, from which order 
the plaintiff and interveners appeal. 
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The eleven errors relied upon for reversal may be com- 
bined generally into the assignment that the court erred in 
finding that defendant is a fit person to have the custody of 
the child, or maintains a proper home. Specifically it is 
charged that the father has forfeited his right to such cus- 
tody by his conduct, and that the court erred in finding it 
was for the best interests of the child to commit his care to 
his father, appellants citing Schroeder v. State, 41 Neb. 745, 
60 N. W. 89, in which this court said: ‘The right to the cus- 
tody of an infant child which the law confers upon its 
father is not for the benefit of the father, but for benefit of 
the child.” 

Appellants also cite the very recent divorce action where 
the question involved was as to whether the father or the 
mother should have the custody of two sons, aged 14 and 
11 years respectively. We indicated, in effect, that the wel- 
fare of the parties’ minor children is a question of primary 
importance as respects custody, and the entire surroundings 
of the proposed home as to comforts, discipline, religion, 
and educational advantages should be examined in deter- 
mining custody. Osborn v. Osborn, ante, p. 1,8 N. W. (2d) 
444, 

Many witnesses testified at the trial, and in reading this 
testimony we find many very serious charges and counter- 
charges against both the plaintiff and the defendant, as well 
as against his present wife, but we refrain from discussing 
these matters in this opinion. 

A close examination of this home and its surroundings 
is very important. The defendant from his present mar- 
riage has no children. He works on the Laughlin ranch of 
20,000 acres, approximately nine miles south of Hyannis, 
Grant county. The proprietor said his duties as a ranch 
hand consist of feeding cattle in the wintertime, that he 
calves out the cows in the spring, fixes fences and puts up 
hay ‘in the summer time to feed to the cattle. His pay is _ 
$90 a month, with the milk from two cows, and a garden 
spot. He has a separate brick-veneer house in which to live. 

Since his joining the church in 1939, the father no longer 
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uses intoxicating liquors, and is regular in church attend- 
ance at the Assembly of God denomination, some distance 
from the ranch. There is a one-room school four miles 
away. At Hyannis, the county seat, there is an excellent 
twelve-grade high school. 

The defendant’s wife, to whom he was married May 11, 
1939, has had little nephews and nieces visit at her home, 
and cared for all their needs. She testified that she would 
Jove to take this little boy, Norman Paul, into their home, 
and promised to make a good mother to him. She said 
she would give him the affection a mother should give, and 
would exercise such discipline as might be necessary, and 
would give her full time to her home duties and to this boy, 
as she has no outside work to take her away from her home. 

There is abundant evidence in regard to Glen Suddarth 
and wife, who have taken care of this fine boy from the 
time he was eight months old. Mr. Suddarth has conducted 
a plumbing business in Rising City for some 15 years, and 
is 42 years old, and earns around $200 a month, and they 
have no children of their own, and both sincerely desire to 
adopt Norman Paul, and would do all in their power to 
make a good home for him in the future, as they have in 
the past. 

The fact that so many of the prominent people of their 
community praise their character and standing so highly in- 
dicates that the mother of this boy was very fortunate in 
the selection of a fine home for him. The evidence discloses 
‘that they have been paid $10 a month for his keep all of 
the time they have had him in their care. 

“In such a controversy for the custody of the child the 
order of the court should be made with a single reference to 
the best interests of such child.” Sturtevant v. State, 15 
Neb. 459, 19 N. W. 617, 48 Am. Rep. 349. See, also, West 
v. Ofe, 110 Neb. 448, 194 N. W. 464; Steward v. Elliott, 118 
Neb. 421, 203 N. W. 580; Towle v. Towle, 141 Neb. 21, 2 
N. W. (2d) 536; Crandall v. Luhnow, 187 Neb. 13, 288 
N. W. 29; Kaufmann v. Kaufmann, 140 Neb. 299, 299 N. 
W. 617. 
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From a reading of the testimony in the case at bar, we 
are convinced that the trial court could not have continued 
to allow the custody of Norman Paul to remain with his 
mother. It was then a question whether the court, being 
compelled to make a change, would award the custody of 
this boy to the Suddarths, who have for years acted as his 
foster parents at the request of the mother, and who had by 
the time of the trial become greatly attached to the boy and 
were willing to adopt him legally, or, on the other hand, 
should the court award the custody to the father of the boy? 

The trial court awarded the custody of the boy to his 
father, but we believe that a child of such tender years, who 
has been carefully nurtured and watched over as this child 
has been by the Suddarths, should not have that custody 
disturbed, especially in view of the fact that they live in a 
town with educational and religious advantages immedi- 
ately at hand, and the child has known no other home or 
parents. 

Therefore, the judgment of the trial court is fevaiacd: 
and it is directed that the custody of this child remain with 
the Suddarths until further order. 

REVERSED. 

YEAGER, J., dissents. 


The following opinion on motion for rehearing was filed 
October 25, 1948. Rehearing denied. 


Heard before SIMMONS, C. J., PAINE, YEAGER, CHAPPELL 
and WENKE, JJ., and LIGHTNER, District Judge. 


PAINE, J. 

The court, upon its own motion, having carefully recon- 
sidered the motion and brief for rehearing of the defend- 
ant, and in order to clarify its original opinion entered in 
this case on July 9, 1948, and reported, ante, p. 572, 10 
N. W. (2d) 466, hereby enters this supplemental opinion. 

The proper rule in a divorce case, where the custody of 
minor children is involved, is that the custody of the child 
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is to be determined by the best interests of the child, with 
due regard for the superior rights of fit, proper, and suit- 
able parents. Where both parents are affirmatively found 
to be unfit, the custody of the child will be determined sole- 
"ly by the welfare and best interests of the child. See Kauf- 
mann v. Kaufmann, 140 Neb. 299, 299 N. W. 617; Hobza v. 
Hobza, 128 Neb. 598, 259 N. W. 516; 27 C. J. S. 1168, sec. 
308; 17 Am. Jur. 517, sec. 683. But this court has never 
deprived a parent of the custody of a child merely because, 
on financial or other grounds, a stranger might better pro- 
vide. See Voboril v. Voboril, 115 Neb. 615, 214 N. W. 254. 
This court affirmatively finds, from the evidence con- 
tained in the bill of exceptions, that neither the father nor 
the mother is a fit, proper, and suitable person to have the 
custody of Norman Paul Gorsuch, the child involved. With 
this clarification, the court adheres to its former opinion, 
wherein it was found that the best interests of the child re- 
quired that it be kept in the custody of the impleaded de- 
fendants Suddarth until further order of the court. 


GRACE BOOMER ET AL., APPELLEES, Vv. O. M. OLSEN, SECRE- 
TARY OF LABOR OF THE STATE OF NEBRASKA, APPELLANT. 
10 N. W. (2d) 507 


FILED JULY 9, 1943. No. 31568. 


1. Judgment. Whether a former judgment is a bar to an action or- 
dinarily depends on whether the same evidence will sustain both 
the present and the former action, and when it appears that dif- 
ferent proof is required, a judgment in one of them is no bar to 
the other. 

Where the parties stipulated a single issue in the for- 
mer action, a plea of res adjudicata is of no avail in a subse- 
quent action between the same parties where it appears that the 
issues are outside the scope of the stipulation. 

8. Constitutional Law. The operation of an employment agency is a 
beneficial and lawful business which cannot be taken away or 
destroyed under the guise of regulation. 

Whether such a business is charged with sufficient pub- 
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lic interest as to warrant its regulation is a legislative question 
with which the courts will not ordinarily interfere. 

In regulating such a business the legislature may not 
impose conditions which are unreasonable, arbitrary, discrimina- 
tory or confiscatory. 

Where it appears from the evidence that the enforce- 
ment of a regulation, after considering the nature of the business 
regulated, would prohibit the continuance of the business and 
result in a confiscation of property rights, the regulation is void 
for unreasonableness. 

A regulation of a private employment agency, which 
tends to stifle private enterprise and to create a monopoly in gov- 
ernment operated employment agencies, is void as against public 
policy. 


oe 


The legislature’s right to regulate a lawful and useful 
business does not include the power to fix prices and fees in or- 
dinary occupations, professions and business pursuits. 


APPEAL from the district court for Lancaster county: 
ELLWoop B. CHAPPELL, JUDGE. Affirmed. 


Walter R. Johnson, Attorney General, John H. Comstock 
and Carl H. Peterson, for appellant. 


Perry, VanPelt & Marti, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER and 
WENKE, JJ., and TEWELL and LIGHTNER, District Judges. 


CARTER, J. 

Plaintiffs commenced this suit to enjoin the defendant 
Olsen, secretary of labor of the state of Nebraska, from en- 
forcing the provisions of section 48-508, Comp. St. 1929, 
in so far as it attempts to fix the maximum fee to be charged 
by private employment agencies. The trial court held that 
the prescribed maximum fee was arbitrary, unreasonable 
and confiscatory, and therefore unconstitutional. A _ per- 
manent injunction restraining defendant from enforcing 
the provisions of the statute relating to the fixing of a max- 
‘imum charge for the services rendered by plaintiffs was en- 
tered and defendant appeals. 

The statute in question provides, among other things, 
that the fee to be charged by an employment agency shall 
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be the amount agreed upon in writing by the parties, such 
amount in no event to exceed ten per cent. of all moneys 
paid to or earned by the applicant for the first month’s serv- 
ice growing out of the employment furnished by the employ- 
ment agency, such fee to include the registration fee of $2 
authorized by the statute. It is the contention of the plain- 
tiffs that the statute in so far as it attempts to fix maxi- 
mum fees to be charged by the plaintiffs is unreasonable, 
arbitrary, discriminatory, unjust, oppressive and confisca- 
tory, is not regulatory, but is prohibitory in nature and ef- 
fect, and that said provision is in violation of the Four- 
teenth Amendment to the Constitution of the United States 
and of sections 1, 16, 21 and 25, art. I of the Constitution 
of Nebraska. 

The plaintiffs are engaged in operating private employ- 
ment agencies. They have secured licenses, furnished sure- 
ty bonds and kept their business records as required by the 
statute under consideration. The evidence shows that the 
principal business of these plaintiffs relates to the securing 
of positions for trained, clerical, sales, executive, technical 
and professional workers. The evidence also shows that 
the business is highly specialized and competitive in nature, 
the success of the business being largely dependent upon 
the number of voluntary applications obtained and the abil- 
ity of the agency to render the service which will result in 
obtaining satisfactory employment for the applicants. The 
record further discloses that the success of the business is 
largely dependent upon the education, intelligence, expe- 
rience and ability of the persons in charge of the business 
and that it approaches the status of professional service, if 
it is not in fact such. The evidence. is voluminous in sup- 
port of the claim of these plaintiffs that their work is pro- 
fessional in character in the sense that the knowledge, train- 
ing, experience and reliability of the management of the 
agencies are ordinarily of prime consideration to the em- 
ployer seeking trained employees and the applicant apply- 
ing for a position requiring special schooling or experience. 
A recitation of the evidence as to the nature of the business 
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would unduly extend this opinion, and we consequently con- 
tent ourselves with the statement of the conclusion reached 
with respect thereto. 

Defendant argues that the issue presented is res adjudi- 
cata and not therefore a matter for consideration in the 
case before us. The record shows that the constitutional- 
ity of section 48-508 was previously questioned in the case 
of State v. Kinney, 1388 Neb. 574, 293 N. W. 393, wherein 
this court held the act to be violative of the Fourteenth 
Amendment to the Constitution of the United States on the 
authority of Ribnik v. McBride, 277 U. S. 350, 48 8. Ct. 
545, in which the court said: “The business of an employ- 
ment agent is not one ‘affected with a public interest’”’ so 
as to enable the state to fix charges to be made for the serv- 
ice rendered. An appeal to the supreme court of the Unit- 
ed States resulted in a reversal of this court and a holding 
that “the drift away from Ribnik v. McBride, supra, has 
been so great that it can no longer be deemed a controlling 
authority.” Olsen v. Nebraska, 313 U. S. 236, 618. Ct. 862. 
The effect of this decision is that the Fourteenth Amend- 
ment to the Constitution of the United States is no longer 
a bar to state legislation regulating the business of operat- 
ing employment agencies, including the fixing of a maxi- 
mum fee to be charged by such agencies. Defendant con- 
tends that the issue now before the court is res adjudicata 
under the theory that a plea of res adjudicata applies, not 
only to points upon which the court was actually required 
by the parties to form an opinion and pronounce a judg- 
ment, but to every point which properly belonged to the 
subject of the litigation, and which the parties in the exer- 
cise of reasonable diligence might have brought forward at 
that time. Blochowitz v. Blochowitz, 130 Neb. 789, 266 N. 
W. 644; State v. Newman Grove State Bank, 128 Neb. 422, 
259 N. W. 170. It is well-settled law that one may not be 
permitted to split a cause of action; that if he might have 
had complete relief in an action which was prosecuted to 
final judgment he may not again vex his former adversary 
with another suit based upon the same wrong. First Nat. 
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Bank of Plattsmouth v. Gibson, 74 Neb. 232, 104 N. W. 174. 
It is just as well settled that one may not present issues for 
determination and avoid the effect of an estoppel by with- 
holding proof thereof. Slater v. Skirving, 51 Neb. 108, 70 
N. W. 493. But the foregoing authorities do not control 
the present case. The issue in State v. Kinney, supra, was 
limited solely to the question whether the statute was 
constitutional in so far as the same fixes or limits the fees 
or compensation of private employment agencies. It was 
the power of the legislature to regulate employment agen- 
cies and fix maximum fees that was challenged, not the rea- 
sonableness of the regulations made. This is shown by a 
stipulation of the parties made at the trial of the case and 
by a reading of the opinion of this court and that rendered 
by the United States supreme court wherein it is specifi- 
cally recognized that the reasonableness of the charge fixed 
by the legislature in the statute was not raised nor involved 
in that action. The very nature of the case as limited by 
the stipulation of the parties prevented the consideration 
of the issue which is now claimed to have been previously 
adjudicated. The defendant, by joining in the stipulation 
to limit the issue to the question of the power of the legis- 
lature to regulate employment agencies, is in no position to 
recede from the effect of his stipulation and to assert an es- 
toppel which the stipulation was intended to prevent. A 
person is not always required to join in one suit several dis- 
tinct and separate causes of action which he may have had 
against the same defendant, nor does it mean that the pre- 
vious adjudication is conclusive of matters not in issue 
where such matters became irrelevant and immaterial by 
the stipulation of the parties themselves. The applicable 
rule is stated in Gayer v. Parker & Son, 24 Neb. 648, 39 
N. W. 845, wherein this court said: “A former verdict and 
judgment are conclusive only as to the facts directly in is- 
sue, and do not extend to facts which may be in controver- 
sy, but which rest on evidence and are merely collateral. 
It must appear that the matter set up as a bar was in issue 
in the former case. The test as to whether the former judg- 
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ment is a bar generally is, whether or not the same evi- 
dence will sustain both the present and the former action.” 
The issue raised in the case at bar is different and the same 
evidence could not possibly sustain both the present and the 
former action. Clearly, the plaintiffs are not estopped to 
assert the issue raised in the present case nor is the de- 
fense of res adjudicata available to the defendant under the 
circumstances shown by the record. 

The trial court held the provisions of the statute fixing 
a maximum fee of ten per cent. of the first month’s salary 
to be unreasonable and confiscatory and therefore violative 
* of the constitutional provisions cited. The correctness of 
this holding is questioned by this appeal. 

The operation of an employment agency is a beneficial 
and lawful business. Whether such business is charged 
with such a public interest as to warrant its regulation is a 
legislative question with which the courts ordinarily will 
not interfere. It is for the legislature to determine wheth- 
er the possibilities of fraud upon the public and the elimi- 
nation of harmful trade practices and dishonest dealings 
with the public are such as to warrant regulation by the 
state. The legislature having determined this question in 
the affirmative by the enactment of section 48-508, the 
courts are bound by such legislative expression. Nelsen v. 
Tilley, 1837 Neb. 327, 289 N. W. 388. 

The legislature may not, however, under the guise of 
regulation, impose conditions which are unreasonable, ar- 
bitrary, discriminatory or confiscatory. Such regulations 
must be reasonable, considering the nature of the business, 
and not such as would prevent the carrying on of the busi- 
ness. Petersen Baking Co. v. City of Fremont, 119 Neb. 
212, 228 N. W. 256; Nelsen v. Tilley, supra. The pertinent 
question therefore is whether the regulatory provision fix- 
ing the fees for the services rendered by the employment 
agencies is prohibitory or confiscatory. 

Six operators of private employment agencies testified 
and produced their business records indicating that a com- 
pliance with the maximum statutory fee would prohibit the 
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continuance of their business and result in the confiscation 
of their property rights in the business. Several educators 
testified to the service rendered by -private employment 
agencies and to the fact that they rendered a needed pro- 
fessional service in the educational field. There is evidence 
in the record that the Nebraska State Teachers Association 
discontinued its teachers’ employment agency when a fee of 
two per cent. of the first year’s salary failed to pay the ex- 
penses of operation. A similar experience was had by the 
Kansas State Teachers Association. Among the witnesses 
called by the defendant was the director of the bureau of 
educational service of the university of Nebraska, a man 
long experienced in the placing of school superintendents 
and teachers in positions in the educational field. His tes- 
timony is to the effect that if his bureau should be com- 
pelled to operate on the fees prescribed by section 48-508, 
it would result in a substantial loss and a discontinuance of 
the business. Many other witnesses were called, none of 
whom testified that a business such as that operated by 
these plaintiffs could be operated on the maximum fees per- 
mitted by the statute. The evidence amply sustains the tri- 
al court’s finding that the maximum fee fixed by the statute 
is unreasonable and confiscatory, and consequently void. 
The action of the legislature in prescribing a maximum 
fee for private employment agencies will have the effect of 
confiscating the business of these plaintiffs. It will have 
the further effect of placing the business of private employ- 
.ment agencies, such as were operated by these plaintiffs, 
under the control of the government operated agencies 
which the evidence shows are now operating in this state. 
It has the further effect of substituting human judgment © 
for the market place, and the judgment of individuals has 
never proved to be an adequate substitute for supply and 
demand. The right to deal with one’s property by barter 
and trade is thereby seriously infringed. The fixing of fees 
for personal services can only have the effect of limiting 
the quality of the service below that which the public may 
desire to purchase. The right to fix the value of person- 
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al services, even if specialized or professional, is thereby 
placed under the paternalistic control of a temporary ma- 
jority. This contravenes the public policy of the state. It 
is not consistent with our system of private enterprise. 
The business of these plaintiffs is a lawful and beneficial 
occupation in which any person may engage by complying 
with the valid regulations in the act. But the legislature 
under the guise of regulation cannot properly engage in ar- 
bitrary price fixing. A person may still contract for the 
sale of his services. He may do business with whomsoever 
he desires and he may likewise refuse business relations 
with any person if he sees fit. The stifling of a legitimate 
occupational pursuit by legislative price fixing has been 
condemned as unconstitutional by this court as being be- 
yond the realm of a regulatory statute. Nelsen v. Tiley, 
supra. We find no reason for receding from this position. 

There is no evidence in the record of any fraud being per- 
petrated on the public, or any complaints that the fees 
charged by the private employment agencies are exorbitant 
or unconscionable. But even if the evidence showed that 
plaintiffs had engaged in unfair business practices and in the 
making of unconscionable profits, proper regulatory stat- 
utes afford a complete remedy without a resort to price fix- 
ing. “It has never been supposed, since the adoption of the 
Constitution, that the business of the butcher, or the baker, 
the tailor, the wood chopper, the mining operator or the 
miner was clothed with such a public interest that the price 
of his product or his wages could be fixed by state regula- 
tion. * * * One does not devote one’s property or business 
to the public use or clothe it with a public interest merely 
because one makes commodities for, and sells to, the public 
in the common callings of which those above mentioned are 
instances.” Wolff Co. v. Industrial Court, 262 U. S. 522, 
43 S. Ct. 630. While it is true that the supreme court of 
the United States has receded from this position in the lat- 
er cases in interpreting the provisions of the federal Con- 
stitution, this court has consistently adhered to the doc- 
trine, except in a business in which the owner by devoting 
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it to a public use, in effect, grants the public an interest in 
the use and subjects himself to public regulation to the ex- 
tent of that interest. Included in the exception are rail- 
roads, bus lines, street car lines, and similar businesses in 
which the extent of the public interest is such as to require 
protection from duplication and competition, and a fixing 
of rates and charges as a matter growing out of and recip- 
rocal thereto. But the right to fix prices does not extend 
to ordinary business pursuits, occupations and professions. 
We think, therefore, that the legislature may properly pre- 
scribe standards, reasonable in their nature, by which a 
private employment agency may operate, and secure their 
enforcement by recourse to the courts and by granting li- 
censes upon receipt of a reasonable license fee to those who 
comply with all the valid regulations of the act. 

We hold therefore that the provision fixing the maximum 
fee to be charged by a private employment agency, to an 
amount equivalent to ten per cent. of the first month’s sal- 
ary, is unreasonable, prohibitory and confiscatory, and con- 
sequently in violation of the cited provisions of our state 
Constitution. We also hold that a private employment 
agency is not a business in which the public has such an in- 
terest that price fixing may properly be included as a meth- 
od of regulation under the provisions of our Constitution. 

The trial court therefore properly restrained the en- 
forcement of the provisions of the act so far as the same 
purports to fix the maximum fee to be charged by private 
employment agencies at not to exceed ten per cent. of all 
moneys paid to or earned by the applicant for the first 
month’s services growing out of said employment: The 
judgment of the district court is affirmed. 

AFFIRMED. 
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RALSTON PURINA COMPANY, APPELLANT, V. ORVAL IIAMS, 
APPELLEE, 
10 N. W. (2d) 452 
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1. Fraud. Fraud is never presumed but must be proved by a pre- 
ponderance of the evidence by the person alleging it. 

2. Sales. In order for an express warranty to exist, there must be. 
something positive and unequivocal concerning the thing sold, 
which the vendee relies upon, and which is understood by the 
parties, as an absolute assertion concerning the thing sold, and 
not the mere expression of an opinion; representations which 
merely express the vendor’s opinion, belief, judgment, or esti- 
mate do not constitute a warranty. Dealer’s talk is permissible; 
and puffing, or praise of the goods by the seller, is no warranty, 
such representations falling within the maxim simplex commen- 
datio non obligat. 

3. Appeal and Error. In a controverted issue of fact upon a settle- 
ment made, the cause is remanded to determine the credits, if 
any, to which the defendant is entitled. 


APPEAL from the district court for Boone county: FRED- 
ERICK L. SPEAR, JUDGE. Reversed. 


Earl Hasselbalch and Cottrell Fox, for appellant. 
William Keeshan and Raymond P. Medlin, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is an action on a contract, to recover balance due 
thereon in the amount of $1,253.65. The cause was tried 
to a jury, resulting in a verdict for the plaintiff in the sum 
of $359.89. From judgment entered on the verdict and the 
overruling of the motion for a new trial, plaintiff appeals. 

Plaintiff’s amended petition alleged, in substance, that on 
or about July 29, 1936, defendant made, executed and de- 
livered to plaintiff his written contract for the purchase of 
merchandise, which he received. The amended answer and 
counterclaim acknowledged the purchase from plaintiff of 
42 tons of “Hog Fatena Meal,” to be sold to defendant by 
open finance; affirmatively alleged that the contract was ob- 
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tained by fraud and misrepresentation in that the agents 
of the plaintiff represented to defendant falsely and fraud- 
ulently that hog Fatena was a tested food, guaranteed and 
warranted by the plaintiff to feed out on the basis of 300 
pounds of meal to 100 pounds of pork, and that no other 
feed would be required; that plaintiff’s agents demonstrat- 
ed through advertising and radio announcement, wherein 
the warranty was made by plaintiff directly to defendant, 
who relied upon the false representations and believed them 
to be true; that, so relying and believing, defendant was 
thereby induced to execute and deliver the contract; that 
plaintiff knew the representations to be false and made the 
same with reckless disregard of whether or not they were 
true, when it should have been known by plaintiff that the 
representations were false and made with the purpose and 
intent that defendant should act and rely thereon; ac- 
knowledged receipt on August 26, 1936, of 150 sacks of hog 
Fatena to be fed to 140 hogs owned by defendant, which 
were weighed previous to the feeding of the hog Fatena and 
averaged 50 pounds per head; that the first shipment did 
not last to exceed 20 days, and defendant thereafter re- 
ceived other feed from the plaintiff; that the product did 
not show the gain on the hogs, as represented, and in the 
month of October, 1936, plaintiff’s agent called on defend- 
ant for the purpose of making a satisfactory adjustment, 
and plaintiff failed to deliver the meal, pursuant to the ad- 
justment, and the amount so delivered was insufficient for 
the purpose, making it necessary for the defendant to feed, 
in addition, 200 bushels of barley, valued at $160; two hun- 
dred dollars’ worth of buttermilk, and 100 bushels of seéd 
corn at $3 a bushel, and, in addition, skim milk of the value 
of $10, totaling $720 in expenditures directly caused by 
_ the fraudulent act of the plaintiff, and which sum included 
loss by death of six hogs of the value of $50; prayed that 
the proper deductions be allowed and, in addition, damages 
in the amount of $41.07. The plaintiff’s reply was, in effect, 
a general denial, and a specific denial of any warranty, ex- 
press or implied; alleged that in December, 1936, plaintiff 
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delivered to defendant, without charge, approximately 11 
‘tons of its product in complete settlement and in accord 
-and satisfaction of any claim the defendant had; prayed 
for dismissal of defendant’s counterclaim and that plaintiff 
recover in accordance with its amended petition. 

The contract provided for the purchase of 42 tons of hog 
Fatena meal in the amount of $2,234.40, to feed 140 hogs, 
to be marketed through the O. K. Commission Company, 
Omaha, Nebraska, on or about April] 1, 1937. In addition 

,there was signed a statement by the defendant, listing 140 
hogs of the value of $700, average weight 40 pounds, con- 
dition good, to be marketed April 1, 1937. 

Defendant’s counterclaim is based on fraud. Fraud is 
never presumed but must be proved by a preponderance of 
the evidence by the person alleging it. Ralston Purina Co. 
v. Cox, 141 Neb. 482, 3 N. W. (2d) 748; Foley v. Holtry, 43 
Neb. 133, 61 N. W. 120; Saffer v. Saffer, 183 Neb. 528, 274 
N. W. 479. This rule of law is well settled in this state, 
and other citation of authority on this point is unnecessary. 

The first assignment of error is the insufficiency of the 
evidence to prove defendant’s counterclaim, in accordance 
with the above stated rule. A review of the evidence dis- 
closes the following: : 

The defendant testified that some time in July, 1936, he 
first heard of the Ralston Purina feed over the radio from 
various broadcasting stations, one of which he designated. 
He did not remember any part of the broadcast, but re- 
called a statement made therein, that the feed was supposed 
to produce 100 pounds of pork by the use of 300 pounds of 
feed. Some time later he talked to a local dealer, who in- 
formed him that the feed was supposed to be guaranteed 
“and it just took three hundred pounds of that to make one 
hundred pounds of pork.” The defendant purchased the 
product on that basis. He fed his hogs in a self-feeder and 
after it was gone new feed was given to the hogs, which 
they would not eat. It developed that this feed was defec- 
tive in that it did not contain the proper amount of molas- 
‘ges. During this time buttermilk was also fed. The de- 
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fendant lost six head of hogs. He complained, and subse- 
quently a representative of plaintiff called on him, taking 
samples of the meal, sending them in for examination, and 
agreeing to adjust the matter by furnishing an additional 
amount. According to the figures, 180 sacks would be the 
necessary amount. The defendant had some of the product 
on hand, and 220 sacks more, each weighing 100 pounds, 
were delivered to defendant free of charge. 

With reference to the’ adjustment there is a dispute. 
Eleven tons of additional feed were furnished by the plain- 
tiff. The defendant claimed that he was entitled to 19 ad- 
ditional tons. The local merchant testified that the settle- 
ment required 13 or 14 tons. The defendant marketed some 
hogs at different times, and from the sale thereof paid the 
plaintiff on the contract the sum of $980.75. The hogs so 
marketed had been fed on plaintiff’s product exclusively 
for three and a half months, with the exception of butter- 
milk and skim milk. Eighty head sold on the market 
brought $1,339.59. The defendant on cross-examination 
testified that he had agreed with the representative of the 
plaintiff and was satisfied with the figures as to the amount 
of feed to be furnished. No complaint was made by the de- 
fendant until after all of the hogs were sold. 

The local merchant testified that he sold a great quantity 
of plaintiff’s product, receiving a commission therefor, and 
was in business for himself, not employed by the plaintiff; 
that he sold the feed on the basis that 300 pounds of it 
would produce 100 pounds of pork; that he had been so in- 
formed by a representative of the plaintiff and by letter 
that the product offered great possibilities when sold on 
such a basis, and he stated that such representation was a 
guaranty as to what it would do. He had also heard broad. 
casts to such effect in an advertising campaign put on by 
plaintiff, and that plaintiff’s feed would effect a saving over 
the feeding of corn. 

The local representative of plaintiff testified that the rep- 
resentation made as to the quality of the product would be 
taken from the records on the plaintiff’s experimental farm 
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where hogs had been fed, and showing approximately the 
amount it took under certain favorable feeding conditions 
to accomplish certain results; that no positive guaranty as 
to what the product would do was made. The witness tes- 
tified to the conversations had with the defendant about the. 
feed, the taking of the samples, that the meal was defec- 
tive, lacked molasses, and that he made an adjustment to 
the complete satisfaction of the defendant by furnishing 
him the additional amount, finally, of 220 sacks, and that 
no complaint was made by defendant until some consider- 
able time after the hogs were sold; that the feeding and re- 
sults thereof depended upon the condition of the hogs from 
date of birth, the manner in which the feeding was done, 
whether in self-feeders or by hand, to obtain uniform gains, 
or whether some of the product was wasted, and conditions 
generally. The foregoing constitutes the material evidence 
from which the defendant contends he has proved fraud 
and misrepresentation. 

Defendant accepted the feed, fed it, marketed 80 head of 
hogs,—the first shipment averaging 227 pounds each, the 
last 195 pounds each,—for which he received the amounts 
as set forth in this opinion. For the remaining 60 head of 
hogs he was furnished 11 tons of meal; he had some of the 
feed on hand; he was satisfied with the settlement, except 
that he claimed to be entitled to eight tons more than fur- 
nished. The number of tons to which he was entitled was 
disputed ; he made no complaint until after he had market- 
ed all of his hogs. The evidence clearly demonstrates that 
no fraud was practiced by the plaintiff in procuring the 
contract. 

It is clear, under the facts and circumstances in the in- 
stant case, that there was no statement or alleged repre- 
sentation made upon which the defendant had a right to 
act. At most, the statement attributed to the plaintiff was 
merely dealer’s talk, puffing and praising its goods, which 
is permissible. The following authority applies: 

“In order for an express warranty to exist, there must be 
‘something positive and unequivocal concerning the thing 


VoL. 143] JANUARY TERM, 1943 593 


Ralston Purina Co. v. Iiams 


sold, which the vendee relies upon, and which is understood 
by the parties, as an absolute assertion concerning the 
thing sold, and not the mere expression of an opinion; rep- 
resentations which merely express the vendor’s opinion, be- 
lief, judgment, or estimate do not constitute a warranty. 
Dealer’s talk is permissible; and puffing, or praise of the 
goods by the seller, is no warranty, such representations 
falling within the maxim simplex commendatio non obli- 
gat.” 55 C. J. 688. 

The record discloses that the plaintiff made a motion for 
a directed verdict for the amount prayed in its amended pe- 
tition, and when this motion was overruled plaintiff moved 
for judgment in the amount prayed in the petition, less 
eight tons of feed. This motion was overruled. The evi- 
dence respecting the settlement for additional feed which 
the plaintiff and defendant elected to make is controverted 
as to the amount of additional feed that the plaintiff should 
furnish the defendant. 

On this issue the cause is remanded for further proceed- 
ings to determine the credits to which the defendant is en- 
titled, if any. 

REVERSED: 

PAINE, J., dissenting. 

I regret that I find myself in absolute disagreement with 
the majority of the court on both the evidence and the law 
set out in the opinion finally adopted in this case. 

In August, 1936, when this case originated, the farmers 
in Boone county had suffered repeated droughts, and were 
desperate to salvage something; at least, that was the con- 
dition of the renter who is defendant ‘in this case. 

The plaintiff corporation was a very extensive manufac- 
turer of stock foods, and the defendant heard their repeat- 
ed pleas and promises over his radio. 

May we examine the evidence on this point. The defend- 
ant testified that he first heard plaintiff's announcement of 
this hog feed over KMMJ radio station of Grand Island, 
and other radio stations; that it was also published in his 
county paper, and that the statement over the radio which 
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he heard, and as published in their advertising, was that if 
he would feed 300 pounds of this feed to his hogs they would 
gain 100 pounds of pork. After hearing this radio broad- 
cast he called upon Joe Niemeyer, who handled the plain- 
tiff’s feed, and Mr. Niemeyer told him the chief selling point 
was that three sacks of feed of 100 pounds each would pro- 
duce 100 pounds of pork, and said that he got that state- 
ment from a letter from Roscoe Shay, the representative of 
the defendant company, who got him to handle this feed, 
who told him that they guaranteed that 300 pounds of feed 
would make 100 pounds of pork, and that was the chief 
sales talk, and was the same thing that he had heard over 
the radio. : 

On these definite representations he purchased 42 tons 
of this feed at $53.20 a ton, or a total of $2,234.40. Defend- 
ant agreed that his 140 hogs were free and clear of all liens, 
and agreed to market them through the 0. K. Commission 
Company of Omaha, and directed them to deduct $17 a 
head for each hog sold through the company until the $2,- 
234.40 was paid in full. 

The plaintiff, with its usual caution, secured a financial 
statement, showing that the defendant was a renter, who 
was on a farm of 380 acres; that he owned 140 hogs, worth 
$700, 14 horses, 75 cattle, 10 milk cows, and set out that the 
cattle were mortgaged for $2,000; that the hogs had been 
vaccinated against cholera. It states that he has no corn 
on hand, and in answer to the question, “If present supply 
of corn is insufficient to feed out the stock what provision 
will be made to secure more?” the answer written in was, 
“Hog Fatena,” showing in this written financial statement 
that the defendant was relying entirely upon the promises 
made by plaintiff that with the hog Fatena no other feed 
was required. 

The defendant testified that he first received 150 sacks 
out of a car of this feed from Joe Niemeyer, and that that 
first feed was good feed, and that he fed it in a self-feeder, 
but when he got the second lot of it the hogs would not eat 
it, but would just follow him around and squeal, and that 
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the buttermilk he was giving them was all that was keep- 
ing them alive; that they then cleaned out one end of the 
self-feeder and dumped in a sack of the first feed and the 
hogs just could not get to it quick enough, but they would 
not eat the second lot of feed in the other end of the feeder 
at all. 

Defendant complained to plaintiff’s agent, Joe Niemeyer, 
who came out and looked at it, and while they were trying 
for several days to get plaintiff's traveling agent to come 
out and see what was the matter with the second lot of feed 
six of the hogs died. Defendant then called Dr. Score, a 
veterinarian, out to see if the hogs had worms or something 
else was the matter with them. Dr. Score examined them, 
and said, “It is nothing, only your feed. If you don’t get 
some feed other than what you have got, your pigs will all 
die.” Then Leonard Martin, an agent of the company, came 
out with Joe Niemeyer, local agent, and took out a sample 
of the second lot of feed and sent it in for examination, and 
the agent admitted the feed was not the kind of feed it was 
supposed to be, and he agreed to furnish 380 bags in the 
place of this poor feed, but defendant never received but 
220 bags in the place of the poor lot of feed, because agent 
Niemeyer had to stand the freight out from Omaha, which 
plaintiff company would not pay, so Niemeyer refused to 
ship out the balance of 160 sacks of 100 pounds each, and 
all the time defendant was compelled to use other feeds 
which he had to buy. The plaintiff company had also of- 
fered $2 a ton reduction in price if the feed was all taken 
within a 60-day period, which allowance they failed to cred- 
it in their petition. 

Joe Niemeyer testified that he took Mr. Martin, repre- 
senting the plaintiff company, out to get samples of the feed 
which the hogs would not eat, and he testified that Mr. Mar- 
tin admitted that just one of the sacks was good feed and 
the others showed that they were defective, and so Martin 
agreed to send 380 sacks free, but plaintiff never did fur- 
nish the 380 sacks, as it had agreed to do. 

Leonard Martin, a witness for the plaintiff, testified that 
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on the samples which he sent in he got a report from their 
laboratory that the feed lacked a little molasses, which 
made the feed less palatable. This was the only attempted 
explanation of the reason that the hogs absolutely refused 
to eat any of the defective feed, but would just squeal, and 
that six died. 

This brings our inquiry to the real question upon which 
the decision in this case must turn. It is the alleged er- 
ror in refusing to give the following instruction tendered 
by plaintiff: “You are instructed that, as a matter of 
law, statements of plaintiff’s salesmen as to the number of 
pounds of Fatena that were required to produce one pound 
of pork shall not be construed as a warranty or guaranty 
of the plaintiff that the feed would produce pork on the ba- 
' gis stated by such salesmen, and that such salesmen’s state- 
ments are what is known as selling talk or ‘puff,’ and that 
the defendant is not entitled to recover damages on his 
cross-petition by reason of these salesmen’s statements as 
to what the feed would do.” 

As to the law on this point, the plaintiff cites us to many 
cases to the effect that the rule that parol evidence is ad- 
missible to prove that contemporaneously with, or prelimi- 
nary to, the execution of a written contract the parties en- 
tered into a distinct oral agreement on some collateral mat- 
ter or as a condition on which the performance of the writ- 
ten contract is to depend, does not apply where the written 
contract is complete in itself and unambiguous, and where 
it expresses a contractual consideration. 

J cannot see the application of these cases, when the offer 
made by plaintiff repeatedly in its radio advertising and in 
newspaper advertising was the definite promise in each 
case that, if a hog owner would feed three pounds of its 
feed as directed, it would produce a pound of pork, so the 
contract on which defendant agreed to pay out some $2,- 
234.40 was the oral contract, and the little slip he signed, 
but which was not signed by any one for the plaintiff, tell- 
ing how many tons it would take to carry through his feed- 
‘ing operations on their offer, and the property statement he 
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signed, were but supplementary items to the main contract, 
which was oral, and was a definite and repeated offer that 
three pounds of their feed would produce one pound of pork. 
Plaintiff relies on the case that “A mere expression of 
opinion or belief, a bare affirmation, not intended or under- 
stood as a representation of the quality or character of 
goods, does not amount to a warranty.” Patrick v. Leach, 
8 Neb. 530, 1 N. W. 853. 

The plaintiff also relies upon our recent decision in which 
this same company won a case in the same county on the 
same hog feed. It is Ralston Purina Co. v. Cox, 141 Neb. 
482, 3 N. W. (2d) 748. However, that case held that the 
evidence had failed to show that defendant had relied upon 
any representations made by plaintiff, or that the contract 
was induced thereby. There is another piece of evidence 
‘in the Cox case on which the decision might well have rest- 
ed. Mr. Cox wrote the plaintiff company, in response to 
their dun for the balance due: “Well I received your letter 
as you can see and as to giving you more security nothing 
doing. I told Martin (a representative of the plaintiff) 
that if you fellows let me alone till I got the money I would 
pay.” 

The evidence in the Coz case falls far short of the defi- 
nite, positive assertions made by plaintiff in the case at bar, 
for here the evidence is convincing as to the specific repre- 
sentation made, and under the law I firmly believe that the 
defendant was justified in relying on the positive state- 
ments of fact made over the radio, and in newspapers, and . 
by plaintiff’s representatives, especially where an investi- 
gation would be required to discover the truth. See Perry 
v. Rogers, 62 Neb. 898, 87 N. W. 1063. 

In the instant case, the defendant, relying on the repre- 
sentations made by plaintiff, was damaged thereby, and 
the money paid by him was retained by plaintiff, who is re- 
sponsible for the representations, made in its advertise- 
ments by radio, by newspaper, and by word of mouth, that 
three pounds of this hog Fatena feed would produce one 
pound of pork. That definite, positive statement so made by 
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the plaintiff was believed and relied on by the defendant, 
and plaintiff seeks to avoid by the claim that it was just a 
clever piece of “puffing,” which no farmer should have be- 
lieved was honestly made. See Tylee v. Illinois C. R. Co., 
97 Neb. 646, 150 N. W. 1015; Western Union Life Ins. Co. 
v. Mayhew, 135 Neb. 6, 280 N. W. 250. 

“While the soundness or policy of the rule permitting 
warranties to be based on affirmations by the seller as to the 
quality or condition of the chattel sold has been vigorously 
protested, it is generally recognized, especially in the more 
modern cases, that such affirmations may constitute a war- 
ranty, if so intended by the parties and relied on by the 
buyer as such.” 24 R. C. L. 168, sec. 442. 

A representation that seed rice was free from red rice 
and of good, sound, plump grains would be claimed, on the 
theory of plaintiff in the instant case, to be mere “puffing” 
talk, for which there was no liability, but the North Caro- 
lina court held that this constituted a warranty that the 
seed would grow, and held seller liable for the breach of 
warranty. Reiger v. Worth, 180 N. Car. 268, 41 S. E. 377, 
89 Am. St. Rep. 865. 

It has been held that seller’s newspaper advertisement 
was in the nature of an implied warranty to subsequent 
purchasers who relied thereon. Kitchin v. Oregon Nursery 
Co., 65 Or. 20, 28, 180 Pac. 408, 182 Pac. 956. 

It is said that representations of the seller may become 
a part of the contract and constitute an express warranty, 
. for the breach of which the seller will be liable in damages, 
and this is supported by numerous cases. 28 A. L. R. 992, 
Ann. 

In my opinion, the trend of recent decisions is to hold 
stock feed companies to their advertising promises. 

Representations in a pamphlet published by a company 
which manufactured and sold stock powder, presenting the 
merits of the same and the benefits of its use in the treat- 
ment of diseases of hogs, which pamphlet it was intended 
should be placed in the hands of prospective purchasers, 
were held in Economy Hog & Cattle Powder Co. v. Comp- 
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ton, 132 N. E. (Ind. App.) 642, to be more than mere ex- 
pressions of opinion or dealer’s talk, but representations of 
fact, which, if false and relied upon by a purchaser to his 
injury, would amount to a fraud rendering the seller liable 
to the injured party. 

The defendant’s claim in the instant case is supported by 
the evidence that the radio advertisements sponsored by the 
plaintiff stated that 300 pounds of hog Fatena would pro- 
duce 100 pounds of gain, and this evidence is uncontradict- 
ed by any evidence of the plaintiff, and also plaintiff does 
not attempt to deny that it authorized its agents to make 
similar statements, and in fact encouraged them to make 
the same statement as was broadcast over the radio, and 
this statement, relied upon by defendant, proved to be false 
in his case. 

In my opinion, the trial court was right in refusing to 
give the instruction, submitted by the plaintiff, that such 
positive representations are mere puffing talk. 

J think the disputed questions of fact were properly sub- 
- mitted to the jury, and that the judgment entered on the 
verdict returned should be affirmed, and that this court 
should set out the law of Nebraska to be as follows: 

(1) When a stock food company advertises by radio, and 
in newspaper publications, and by its agents orally, that if 
an owner will feed his hogs three pounds of its feed, as di- 
rected, it will produce one pound of pork, this constitutes a 
definite offer of a positive statement of fact, which if ac- 
cepted makes a binding contract. ; 

(2) The defendant, having relied upon this specific prom- 
ise, and having ordered 42 tons of such feed, at a cost of 
$2,234.40, and having been damaged by his reliance upon 
the representations which were false, is entitled to recover 
such damages as he can prove. 

(3) Neither the little sales slip ordering the feed, nor the 
- financial rating slip furnished by the farmer, constituted 
the contract between the parties. 

(4) Affirmations made by the seller as to the quality and | 
effect of using its hog feed may constitute a warranty, if 
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so intended by the parties, and relied upon by the buyer as 
such. 

(5) Representations over the radio, and in newspapers, 
and repeated by authorized agents, as to just what definite 
results will follow the feeding of a hog feed, are more than 
mere expressions of opinion, or dealer’s talk, but are repre- 
sentations of fact, which, if false and relied upon by a pur- 
chaser to his injury, will amount to a fraud, rendering the 
seller liable to the injured party. 


JAMES HARRISON DONALD, APPELLANT, V. EDWIN B. HELLER, 
APPELLEE. 
10 N. W. (2d) 447 


FILED JULY 9, 1948. No. 31616. 


1. Trial. It is not prejudicial error for the court to refuse a request 
for separate findings of fact and conclusions of law which are 
improper in form and not within the contemplation of section 
20-1127, Comp. St. 1929. 

2. Negligence. The doctrine of the last clear chance does not apply 

where the negligence of the injured party is contemporaneous 

and active up to the very moment of an accident, and thus con- 
tributed to cause the accident. 

Trial. Where the evidence establishes that the plaintiff was 

guilty of more than slight negligence, it becomes a question of 

law for the court to determine, and it is the court’s duty to ren- 
der judgment for the defendant. 

4, Appeal and Error. Where a jury is waived by the parties to an 
action at law in the district court, the findings of the trial judge 
on issues of fact are equivalent to the verdict of a jury and will 
not be reversed on appeal if supported by sufficient evidence. 


ow 


APPEAL from the district court for Lancaster county: 
JOHN L. PoLK, JUDGE. Affirmed. 


Stewart, Stewart & Whitworth, for appellant. 
Chembers, Holland & Locke, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 
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MESSMORE, J. 

Plaintiff brought this action to recover damages for per- 
sonal injuries sustained by him when a motorcycle on which 
he was riding collided with an automobile driven by the 
defendant. Jury was waived, the case was tried to the 
court, and the trial court entered judgment dismissing the 
plaintiff’s petition. Motion for a new trial] was overruled. 
Plaintiff appeals. 

Plaintiff’s petition alleged the factual situation with ref- 
erence to the accident, the injuries received, damages sus- 
tained, and several separate charges of negligence against 
the defendant, invoked the doctrine of the last clear chance, - 
and prayed for damages. Defendant’s answer admitted the 
collision, denied negligence on his part, alleged contribu- 
tory negligence on the part of plaintiff which constituted 
the proximate cause of the accident and resulting damages, 
set forth separate charges of negligence on the part of the 
plaintiff, and prayed for dismissal of the plaintiff’s peti- 
tion. The reply was a genera] denial. 

Exhibits 10 and 11 appearing in the record are maps 
drawn to scale, showing the respective distances and the 
state highway signs with reference to speed, slowing down, 
curves, etc. U.S. highway No. 6 is an arterial highway. 
The plaintiff proceeded to the west on the route that by- 
passes the city of Lincoln, over a viaduct. From the top of 
this viaduct there is a grade of 15 feet, and to the west 
thereof for 300 feet it is level to the center line where Sev- 
entieth street intersects highway No. 6. The highway is a 
paved slab 20 feet in width. Seventieth street is paved and 
28 feet in width. In the vicinity of Seventieth street the 
right of way for road construction is 120 feet; that is, 60 
feet on each side of the highway, which is separate and dis- 
tinct from the paved portions of the highway. The inter- 
section is within the corporate limits of the city of Lincoln. 
The collision occurred in the intersection of U. S. highway 
No. 6 and Seventieth street. The Pontiac car driven by the 
defendant is 16 feet, 9 inches long; the Harley Davidson 
two-cylinder motorcycle driven by the plaintiff is 3 feet, 
one inch wide, and 7 feet, 8 inches long. 
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The plaintiff, a young man 22 years of age, was proceed- 
ing on his 1938 model motorcycle, which was in good con- 
dition and with good brakes, en route from Ames, Iowa, to 
Oregon, where he had employment. The accident occurred 
at 8 o’clock in the evening of June 18, 1940. Plaintiff tes- 
tified in substance as follows: Prior to and from the time 
he entered highway No. 6 to the place of the accident he 
obeyed all highway traffic signs. He slowed down at the 
junction which divided the city route of highway No. 6 and 
the route which by-passes the city of Lincoln, and as he 
proceeded over the overpass he increased his speed to 45 or 
50 miles per hour. As he left the overpass he speeded up a 
little and again decreased his speed when he was 300 to 400 
feet distant from the Seventieth street intersection, by re- 
tarding the throttle and shutting off the gas. He observed 
no other speed signs. As he came off the overpass he saw 
an automobile (defendant’s car) to the north of the high- 
way on Seventieth street. This car was about 25 or 30 feet 
from the north edge of the straight paved portion of the 
highway and was proceeding south at a rate.of speed net 
to exceed five miles per hour. The plaintiff was traveling 45 
miles per hour at the time he retarded the throttle, turned | 
off the gas and sounded his horn, about 300 feet east of the 
intersection of the highway and Seventieth street. The de- 
fendant’s car continued to the north edge of the highway, 
and just before reaching the edge it slowed down nearly to 
a stop. Plaintiff had again sounded his horn when he was 
200 feet east of the intersection, at which time defendant’s 
car was within six or eight feet of the north edge of the 
highway. Plaintiff's speed was then a little more than 40 
miles per hour. Defendant’s car continued to the highway 
at a speed of about two or three miles an hour. Reaching 
the north edge of the highway it picked up a little speed, 
and as he approached the center he seemed to slow down 
again. When the front end of defendant’s car was near 
the center of the intersection and appeared to have slowed 
down, the plaintiff was from 125 to 150 feet east of the in- 
tersection. 
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As the defendant approached the center of the highway, 
the plaintiff crossed it to the left or south side, and, as he 
turned, he began to apply his brakes. The north side of 
the highway at the intersection was then blocked by the de- 
fendant’s car; the south side was clear. The plaintiff, in 
order to turn from the north to the south side, would re- 
quire a distance of 25 or 30 feet. After reaching the south 
side of the highway, the plaintiff put on his brakes with 
more force; his speed was 40 miles per hour, and after plain- 
tiff was on the south side of the highway the defendant’s car 
seemed to pick up speed, and that is when the plaintiff ap- 
plied his brakes with still more force. After he had pro- 
ceeded a short distance, the wheel on his motorcycle, react- 
ing to the brakes, began to skid on the pavement, and the 
brakes locked the wheels, after which the motorcycle skid- 
ded for a ways, and the rear end and rear wheel began to 
turn to the north and to.skid in that direction. Just before 
the collision, the rear wheel had gone on around until the 
motorcycle was just across from and perpendicular to the 
line of highway No. 6. It then proceeded on down and 
skidded on its side the last few feet before the collision, 
and, as he was coming down to this point, plaintiff turned 
off to the left or south. The defendant’s car picked up some 
speed, and, as the plaintiff testified, it “seemed to jump 
right over there in front of me.” It was then apparent to 
the plaintiff that the south side of the intersection was 
blocked. The motorcycle skidded for 50 feet, and, tilted on 
its side, went a distance of 15 to 18 feet. The point of im- 
pact was three or four feet west of the center line of Sev- 
entieth street, and six or eight feet south of the south line 
of highway No. 6. At the time of the collision, the speed of 
the motorcycle was 20 to 25 miles per hour; the speed of 
the defendant’s car was placed by the plaintiff at from 10 
to 15 miles per hour. Plaintiff testified the motorcycle could 
be stopped on the level in about the distance of a half-block 
when going about 40 miles an hour, and “probably half 
again as far’ descending the overpass. ; 

The substance of plaintiff’s testimony on cross-examina- 
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tion is that the defendant’s car had entered the intersection 
and was approaching the center line of highway No. 6 when 
the motorcycle was from 100 to 125 feet east of the inter- 
section. The plaintiff had not applied his brakes at that 
time. The defendant’s car did not stop from the time plain- 
tiff first saw it. Plaintiff was probably 90 to 100 feet from 
the intersection when he applied his brakes and was on the 
south side of highway No. 6. The defendant’s car was ap- 
proaching and was at or near the center of the intersection 
at that time. The front end of the car may have been on 
the center line, or a foot or two south thereof, when the 
plaintiff was 90 feet east of the intersection. The plain- 
tiff’s brakes were applied with enough force to burn rubber 
for a distance of 50 feet, and during the last 90 feet he was 
doing everything he could to stop his motorcycle, but was 
unable to stop in that distance. The motorcycle finallv 
pulled over on its side and started to slide on the paving for 
about six yards from the point of impact, in addition to the 
50 feet that it skidded. At the time of the impact the left 
front wheel of defendant’s car was six or seven feet south 
of the south edge or paved portion of highway No. 6 and 
three or four feet west of the center line of Seventieth 
street. The accident happened in the southwest corner of 
the intersection, and when the plaintiff hit the defendant’s 
car he bounded a foot or two back to the east. After the 
impact the defendant’s car traveled two or three feet be- 
fore it stopped. Plaintiff testified that, going at 40 miles 
an hour, a motorcycle would travel 65 feet per second. 
Defendant’s testimony discloses the following: He.was 
driving a 1940 Pontiac automobile. He stopped at the stop 
sign which is west of Seventieth street, looked in both di- 
rections and saw no motor vehicle. He first observed the 
plaintiff's motorcycle when the front end of his car was 
about four feet north of the center line of highway No. 6. 
The motorcycle was approximately 175 feet east, on the 
north side of the highway. The defendant endeavored to 
speed up his car to clear the highway and get out of the 
path of the motorcycle. He shifted into second gear and 
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stepped on the gas, and as soon as he was across, had cleared 
the highway, and observed that he was clear past the in- 
tersection, his speed diminished, and when the motorcycle 
struck his car it stopped immediately. About the center of 
the right side of the motorcycle came in contact with the 
left front wheel of the defendant’s car. The motorcycle 
was then headed southwest. The rear of the defendant’s 
car was south of the center line of the highway when the 
collision occurred. The point of impact, as given by de- 
fendant, was two feet to the south edge of the pavement of 
the highway. For the last 15 feet traveled, the plaintiff 
had no control over his motorcycle. He was trying to stop 
the motorcycle and was coming at such speed that he lost 
control of it; its speed was not decreasing. 

The defendant testified further: ‘He (plaintiff) had an 
idea I was stopping and I thought I was clearing this road 
for him, giving him his right side on this road, * * * and 
I tried to get out of his way to clear the car and the road 
and he thought he would give things the gun and come in 
front of me and when he saw I was going on, then he come 
in, then he swung in, then he tried to throw it, and going 
so fast he.couldn’t do anything.” From the time defendant 
first saw the motorcycle he watched it. When it turned 
over to the south side of the highway, it was 60 to 70 feet 
east of the intersection ; that is when the defendant thought 
the motorcycle was going to pass in front of him. The 
front of defendant’s car was four or five feet over the cen- 
ter of the highway at that time. When the plaintiff was 
about 70 feet east of him and starting onto the south side 
of the highway, it appeared to defendant that there would 
be a collision. After the accident, the motorcycle turned 
over on its side. It was headed southwest and was two feet 
east of the left front wheel of defendant’s car. 

A police officer of the traffic division talked with the de- 
fendant within a half-hour after the accident. Defendant 
told the officer he was going from five to ten miles per hour 
at the time of the collision, and prior thereto about five 
miles. He said he stopped at the stop sign and then start- 
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ed up again slowly across the intersection. The witness tes- 
tified he talked with the plaintiff, who stated “he saw a car 
pull slowly from the stop sign and he thought all the time 
he was going to stop as it continued slowly.” The officer 
noted skid marks for a distance of 48 feet. He testified the 
plaintiff “laid the motorcycle down on its side and went 
six more yards that way * * * and then into the automo- 
bile;” that “the motorcycle stood up as long as it would.” 
He further testified that a motor vehicle going at 40 miles 
per hour would travel 60 feet per second, and that motor- 
cycles did not stop quite as quickly as an automobile; that 
shutting off the throttle tended to slow down the motorcy- 
cle in much the same manner as an automobile. The fore- 
going constitutes the material evidence with reference to 
the collision and accident. 

The plaintiff contends that the court erred in failing to 
make separate findings of fact and conclusions of law, as 
requested by the plaintiff. Section 20-1127, Comp. St. 1929, 
provides: 

“Upon the trial of questions of fact by the court, it shall 
not be necessary for the court to state its finding (s), ex- 
cept, generally, for the plaintiff or defendant, unless one of 
the parties request it, with a view of excepting to the de- 
cision of the court upon the questions of law involved in the 
trial; in which case the court shall state in writing the con- 
clusions of fact found separately from the conclusions of 
law.” 

An examination of the plaintiff’s request in such respect 
discloses that plaintiff requested the court to find that all 
of the allegations and charges of negligence alleged in his 
petition are true, and, with respect to the conclusions of 
law, that each of the defendant’s acts, constituting 14 sep- 
arate charges of negligence, constituted negligence on the 
part of the defendant and was the proximate cause of the 
accident; that defendant had the last clear chance of avoid- 
ing the accident, and his failure to avoid the collision was 
negligence and the proximate cause of the accident; that 
the plaintiff was not negligent, and that his damages are in 
the total amount sued for, viz. $25,000. 
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It will be noted that the requested findings of fact and 
conclusions of law are all-inclusive, and the request is for 
a finding in plaintiff’s favor on each and every allegation 
pleaded. In this connection, the purpose of findings of fact 
and conclusions of law is for the protection of both the 
court and the parties, to dispose of the issues raised by the 
pleadings and supported by the evidence, and to make the 
case easily reviewable by exhibiting the exact ground upon 
which the judgment rests. See Carl v. Wents, 116 Neb. 
880, 219 N. W. 390. When the request is specific, definite 
and points out the essential and material findings of fact 
and conclusions of law applicable thereto, then assistance 
is given to the court, and they are helpful. However, where 
the request is merely a cover-all, such as in the instant case, 
they are not helpful, are of no value and are not such as 
contemplated by section 20-1127, Comp. St. 1929. Such re- 
quest was improper, and it was not prejudicial error for 
the court to refuse it. 

The plaintiff next contends that the court erred in hold- 
ing that the last clear chance doctrine was not applicable 
to the defendant. 

The person who has the last clear chance of avoiding an 
accident is considered, in law, solely responsible for the ac- 
cident, notwithstanding the negligence of the person in- 
jured. See Omaha Street R. Co. v. Martin, 48 Neb. 65, 66 
N. W. 1007; Zelenka v. Union Stock Yards Co., 82 Neb. 
511, 118 N. W. 103; Wilfong v. Omaha & C. B. Street Ry. 
Co., 129 Neb. 600, 262 N. W. 537; Carnes v. DeKlotz, 137 
Neb. 787,:291 N. W. 490; 45 C. J. 989. 

Plaintiff invokes the doctrine of the last clear chance in 
his petition as follows: 

“Defendant, knowing plaintiff was in a position of peril 
from which he could not extricate himself, failed to use due 
care to avoid a collision with plaintiff. 

“Defendant, knowing plaintiff was in a position of peril 
from which he could not extricate himself, failed to stop his 
automobile or decrease its speed in order to avoid a collision 
with plaintiff.” 
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This is based upon plaintiff’s theory that when defend- 
ant’s car was about half-way to the center of the highway 
he observed the plaintiff’s motorcycle coming from a dis- 
tance of 175 feet; that if defendant had stopped his car at 
that time plaintiff would have had half of the north side of 
highway No. 6 and all of the south side of the highway on 
which to pass; that the paved portion of the highway is 20 
feet and the motorcycle required a little over three feet to 
pass; that, instead of availing himself of the last clear 
chance of avoiding the accident, defendant speeded up his 
car in order to pass in front of plaintiff; further, that when 
the front end of defendant’s car was at the center or middle 
of the highway he slowed down. The plaintiff was then a 
distance of 60 or 70 feet and had turned to the south of the 
highway. If the defendant had stopped then, the plaintiff 
would have had the south part of the highway or most of 
it, but, instead, the defendant kept on going across the inter- 
section. If the defendant had stopped at any time up to 
the moment his car reached the south edge of the highway, 
the collision would have been avoided, and he could have 
stopped his car instantly. 

Section 39-1036, Comp. St. Supp. 1941, provides in part: 
‘“‘All motor vehicles entering or crossing such state high- 
ways on which stop signs are erected shall come to a full 
stop as near the right of way line as possible, before driv- 
ing onto such state highway, and, regardless of direction, 
shall give the right of way to vehicles upon said highway.” 
The foregoing provision of the statute is the one applicable 
in entering an intersection from a street or side road onto 
an arterial highway. 

Considering the evidence: The plaintiff first saw the de- 
fendant’s car when he was at a distance of at least, or more 
than, a block away, 300 to 400 feet. From his testimony, it 
is observed that he constantly watched the movement of the 
defendant’s car. He noticed the relative position of the car 
at all times as it proceeded into and across the intersection. 
He had not slackened his speed to such an extent that he, 
himself, could have avoided the accident. In fact, the evi- 
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dence warrants the conclusion that the plaintiff lost control 
of his motorcycle. The defendant was endeavoring to do 
' what an ordinarily prudent person would do under like or 
similar circumstances; that is, to proceed to cross the high- 
way and at least try to clear the highway so that the plain- 
tiff could pass on his own right side. The plaintiff admit- 
ted that when he applied his brakes he was unable to stop 
within a distance from the time he so applied his brakes to 
the point of collision. It is reasonable to assume that, know- 
‘ing the position he was in and knowing his inability to stop 
his motorcycle, plaintiff should have applied his brakes at 
a greater distance east of the intersection. Even when the 
defendant was in the center of the highway, plaintiff was 
still 125 feet east of the intersection. He was aware that 
the defendant’s car had entered the intersection. He was 
then traveling from 40 to 50 miles an hour. He had not 
then applied his brakes. He had made no attempt to de- 
crease his speed, except to retard the throttle and shut off 
the gas. He testified he was unable to stop his motorcycle 
-in the 90 feet in which he tried to stop. He was doing ev- 
erything he could at the time. It is significant that the 
motorcycle skidded 48 to 50 feet and then on its side some 
18 feet into the defendant’s car. These physical facts indi- 
cate a high degree of speed and lack of contro! of the mo- 
torcycle. The plaintiff was not in peril except that brought 
about by his own negligence. He could have slowed down 
at a time when it would have been perfectly safe for him 
to do so and thus have avoided the accident. 

“The doctrine of the last clear chance does not apply 
where the negligence of the injured party is contemporane- 
ous and active up to the very moment of an accident, and 
thus contributed to cause the accident.” Hughes v. Omaha 
& C. B. Street Ry. Co., ante, p. 47,8 N. W. (2d) 509. See, 
also, Long v. Guilliatt, 137 Neb. 199, 288 N. W. 689. 

The correctness of the foregoing proposition admits of 
no doubt. When the plaintiff was more than a block to the 
east of the intersection, the defendant was within 25 feet of 
the north edge of the intersection, and, when the plaintiff 
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was 175 feet east of the intersection, the defendant's car 
was either at the center line of highway No. 6, or a foot or 
two south of it. It would be unreasonable, under the cir- 
cumstances that existed, to require defendant to keep any 
more of a lookout than he did. It is reasonable to assume 
‘that a driver will cross an arterial highway when an ap- 
proaching motor vehicle is more than a block away. 

We further conclude that the record in this case estab- 
lishes that plaintiff was guilty of more than slight negli- 
gence. That being true, the question becomes one of law 
for the court, and it would be the duty of the court to di- 
rect a verdict for the defendant. See Haton v. Merritt, 135 
Neb. 363, 281 N. W. 620; Whittaker v. Hanifin, 138 Neb. 
18, 291 N. W. 728. 

Where a jury is waived and a trial had to the court, and 
the court finds that the evidence establishes that the plain- 
tiff was guilty of more than slight negligence, it becomes a 
question of law for the court, and it is the court’s duty to 
determine the matter as a proposition of law. In Neill v. 
Dakota County, 140 Neb. 26, 299 N. W. 294; this court held: 
“Where a jury is waived by the parties to an action at law 
in the district court, the findings of the trial judge on is- 
sues of fact are equivalent to the verdict of a jury and will 
not be reversed on appeal, if supported by sufficient evi- 
dence.” 

For the reasons given in the opinion, the judgment of 
-the trial court dismissing plaintiff’s petition is affirmed. 

AFFIRMED. . 


GEORGE E. STUCKEY, APPELLANT, V. Roy F. STUCKEY, 
APPELLEE. 
10 N. W. (2d) 458 


FILED JULY 9, 19438. No. 31613. 


1. Wenue. In adjudging the merits of a special appearance for lack 
of jurisdiction of the person solely on account of improper venue, 
the court must consider the allegations of the petition as true, 
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and determine such merits from the averments of such petition, 
the character of the judgment that might properly be rendered 
‘on default of appearance, and the place, time and manner of the 
service of process. 

The venue of an action to establish that title to land 
held by the plaintiff is held by him in trust, and that the terms 
of such trust require the sale of such lands before an accounting 
may be had between the beneficiaries of such trust with refer- 
ence to such land, and to decree a sale of such land at judicial 
sale, is the county in which such land or some part thereof lies, 
even though an accounting between such beneficiaries after such 
sale and a judgment against the person of defendant may be 
sought as a result of such accounting. ‘ 


APPEAL from the district court for Custer county: EL- 
DRIDGE G. REED, JUDGE. Reversed, with directions. 


Cook & Cook and Johnson & Johnson, for appellant. 
Lyman M. Stuckey and Schaper & Runyan, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


TEWELL, District Judge. 

This action was begun in the district court for Custer 
county. George E. Stuckey was the only plaintiff and Roy 
F. Stuckey was the only person named as defendant. Sum- 
mons, regular in form and directed to the sheriff of Daw- 
son county, was issued by the clerk of such court. This 
summons was regularly served upon the defendant in Daw- 
son county, and return thereof made by the sheriff of Daw- 
son county, all within the time specified therein. The de- 
fendant filed a special appearance by which he objected to 
the jurisdiction of the court in Custer county over his per- 
son. The trial court sustained such special appearance and 
dismissed the plaintiff’s petition. The plaintiff has brought 
the cause to this court by appeal. 

The question of whether or not such special appearance 
was properly sustained, under such conditions, is the sole 
question presented upon appeal for determination. The 
facts hereinafter stated are alleged by the petition to be 
true, 


612 NEBRASKA REPORTS [VoL. 143 


Stuckey v. Stuckey 


In the year 1926 the plaintiff and defendant were both 
stockholders in the Oconto State Bank. The defendant was 
then a large stockholder in, and the president of, the Lex- 
ington State Bank. At such time one Paul Cavenee was in- 
debted to said Oconto State Bank in the sum of $12,711. 
The state of Nebraska, through its banking department, re- 
quired said Oconto State Bank to liquidate such loan. The 
debtor Cavenee was then the owner of 558 acres of land 
which is described in the petition and located in Custer 
county, and then offered to convey such land to said Oconto 
State Bank in full payment of such indebtedness. The offi- 
cers of said Oconto State Bank concluded that such an 
amount of real estate should not be taken into the assets of 
such bank, but no other form of payment could be made by 
said debtor. In October, 1926, the plaintiff and defendant 
entered into an oral agreement to the effect that the plain- 
tiff should pay said indebtedness of said Cavenee from his 
own individual funds, and that said lands should be con- 
veyed to said Lexington State Bank in trust for the pur- 
pose of repayment to the plaintiff of the amount paid by 
him in payment of said Cavenee debt, with interest thereon 
at seven per cent. per annum. By such agreement said 
Oconto State Bank was to collect the rents from such real 
estate, pay the taxes thereon, and pay the interest upon the 
amount due the plaintiff, until a sale of such real estate 
could be made. By such agreement the plaintiff and de- 
fendant agreed that if such land did not sell for a sufficient 
amount to repay the plaintiff both the principal and inter- 
est due him, that then defendant should pay the plaintiff 
one-half of the resulting deficiency, and that if such sale 
should bring more than the amount required to so repay 
the plaintiff, then the surplus should be divided equally be- 
tween the plaintiff and the defendant. In accordance with 
such agreement the plaintiff paid said Cavenee indebted- 
ness to said Oconto State Bank in the sum of $12,711 from 
his individual funds, and Cavenee in October, 1926, con- 
veyed said real estate to said Lexington State Bank by deed. 
The method of handling such lands provided by such agree- 
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ment was used until in March, 1930, when the plaintiff and 
defendant purchased all of the capital stock of said Oconto 
State Bank other than that then owned by plaintiff or de- 
fendant. Thereupon the plaintiff and defendant liquidated 
said Oconto State Bank by transfer of a large part of its 
assets to the Farmers State Bank of Oconto which paid all . 
debts of said Oconto State Bank. The plaintiff and the de- 
fendant retained certain former assets of the Oconto State 
Bank as their own, and such bank then ceased to exist as 
an operating bank. Such assets so retained are not de- 
scribed in the petition. The plaintiff and the defendant 
then entered into another oral agreement to the effect that 
the plaintiff should collect the rents from such lands, and 
therefrom pay the taxes and costs of looking after such 
lands, and apply any surplus upon the amount due the plain- 
tiff. By such second agreement the Lexington State Bank 
was to continue to hold the title to said real estate in trust 
until a sale thereof could be made, the plaintiff and defend- 
ant to share equally any amount realized from said land 
over and above the amount due the plaintiff, and the de- 
fendant to pay the plaintiff one-half of any amount by 
which the sum so realized failed to pay the amount due the 
plaintiff. Under such agreement the plaintiff took charge 
of said lands, collected the rents therefrom, and paid the 
taxes thereon. About July 9, 1934, the Lexington State 
Bank conveyed said lands to the plaintiff. The plaintiff 
then mortgaged said lands to the Federal Land Bank of 
Omaha, Nebraska, to secure the payment of a loan of $7,- 
500 in amount, and applied such loan upon the amount due 
him under the above-mentioned agreements. From the time 
of such conveyance by deed to the plaintiff in 1934 to the 
date of the commencement of this action the plaintiff has 
collected the rents from such real estate and paid the taxes 
thereon. In his petition the plaintiff discloses the amounts 
received by him from rents between the date he took charge 
of the lands in March, 1930, and the date he received deed 
thereto from the Lexington State Bank in July, 1934, and 
also discloses the rents received by him between the date of 
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the receipt of such deed and the date of filing this action. 
The amounts paid out by the plaintiff for taxes and costs 
of handling such lands are pleaded in the petition. In 
short, the plaintiff’s version of a proper accounting of his 
receipts and disbursements with reference only to such land 
as between himself and the defendant is set forth in the pe- 
tition. The petition alleges a claim of ownership of an in- 
terest in such lands by the defendant, his refusal on de- 
mand to make an adjustment of the interest and liabilities 
of the parties with reference thereto, and the inability of 
the plaintiff to sell such land on account of the defendant’s 
interest therein. The prayer of the petition is to the effect 
that the court shall adjudge the existence of the oral agree- 
ments pleaded in the petition, the plaintiff’s performance 
thereof, and the amount remaining due to the plaintiff upon 
the said sum of $12,711 with interest thereon and for taxes 
paid by him that have not been repaid to him. The peti- 
tion further prays that said lands be ordered sold at public 
vendue; that, upon confirmation of sale, the proceeds of 
such sale be paid to the plaintiff to the extent of the amount 
due to him, and that, in the event such proceeds are insuffi- 
cient to pay such amount, the plaintiff be given judgment 
against the defendant for one-half of such insufficiency. 
Such other, further and different relief as may be just and 
equitable is also prayed. 

In adjudging the merits of a special appearance for lack 
of jurisdiction of the person solely on account of improper 
venue, the court must consider the allegations of the peti- 
tion as true, and determine such merits from the averments 
of such petition, the character of the judgment that might 
properly be rendered on default of appearance, and the 
place, time and manner of the service of process. 67 C. J. 
24; Terry v. Rivergarden Farms Co., 29 Cal. App. 59, 154 
Pac. 476; Work v. Associated Almond Growers, 76 Cal. 
App. 708, 245 Pac. 790. In this case it is conceded that 
the summons was regular in form, and was served and re- 
turned in the manner and within the time prescribed by 
law. The question presented relates only to whether or not 
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the district court for Custer county is the proper venue of 
the action. The allegations of the petition must be consid- 
ered as true, and the answer to this question must be found 
in such allegations and applicable statutory provisions. 
Section 20-401, Comp. St. 1929, so far as applicable to 
this action, provides as follows: “ * * * and all actions for 
the following causes must be brought in the county in which 
the subject of the action is situated, except as provided in 
the next following section: First. For the recovery of real 
property or of an estate or interest therein; Second. For 
the partition of real property; Third. For the sale of 
real property under a mortgage, lien or other incumbrance 
or charge.” The “next following section,’”’ referred to in. the 
above-quoted portion of section 20-401, refers only to cases 
affecting lands in two or more counties. A study of the alle- 
gations of the petition herein at once discloses that the plain- 
tiff holds title to the lands involved in trust. No power to 
sell the land without the consent of the defendant is shown 
to exist. The defendant claims an interest in the land. If 
plaintiff did sell the lands without the defendant’s consent, 
he might be liable to the defendant for its reasonable value 
rather than its sale price in an action for accounting, in 
case the defendant established that the sale price was less 
than the reasonable value. The beneficiaries of the trust 
held by the plaintiff are the plaintiff and the defendant. 
Under the terms of the agreements pleaded the lands must 
be sold and the sale price thereof determined, before the 
rights and liabilities of the parties can be determined. The 
action primarily is one to establish the fact that land is held 
in trust, and to have the same sold at judicial sale in order 
that the court may make an accounting between the parties 
under the rule, often announced, to the effect that when a 
court of equity has acquired jurisdiction of a cause for one 
purpose it may and should retain it generally for complete 
relief. The action is not primarily an action for an ac- 
counting with the sale of the land merely incidental there- 
' to, as contended by the defendant. The district court for 
Dawson county could not, under our statutes, direct the 
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sheriff of Custer county to sell the land and make return of 
such sale to that court. The allegations of the petition re- 
quire the judgment of the court to operate directly upon 
the res, before an accounting may be had. The primary ob- 
ject sought is the establishment of the trust and the judi- 
cial sale of the land under such trust. The venue of an ac- 
tion to establish that title to land held by the plaintiff is 
held by him in trust, and that the terms of such trust re- 
quire the sale of such lands before an accounting may be 
had between the beneficiaries of such trust with reference 
to such land, and to decree a sale of such land’ at judicial 
sale, is the county in which such land or some part thereof 
lies, even though an accounting between such beneficiaries 
after such sale and a judgment against the person of de- 
fendant may be sought as a result of such accounting. 67 
C. J. 52; Miles v. Martin, 103 Neb. 261, 171 N. W. 907; 
Comp. St. 1929, sec. 20-401; Prudential Ins. Co. v. Bliss, 
123 Neb. 578, 248 N. W. 842. 

The defendant appellee contends that this action is tran- 
sitory in nature. He cites the case of Scow v. Bankers Fire 
Ins. Co., 109 Neb. 241, 190 N. W. 858, in support of his con- 
tention. In that case the judgment sought was rescission 
of a contract for fraud, and cancelation of notes and mort- 
gages upon real estate located in a foreign county and giv- 
en to secure payment of the purchase price of stock in a 
corporation. As pointed out in that case the relief prayed 
would operate entirely against the person of the defend- 
ant. Appropriate space does not permit a discussion of the 
various cases cited by the defendant to support his con- 
tention. The defendant cites the following authorities: 
Barnes v. Barnhart, 102 App. Div. 424, 92 N. Y. Supp. 459; 
Turlock Theatre Co. v. Laws, 12 Cal. (2d) 578, 86 Pac. (2d) 
845; State v. District Court, 120 Minn. 99, 1389 N. W. 135; 
Smith v. Barr, 76 Minn. 518, 79 N. W. 507; State v. Dis- 
trict Court, 85 Minn. 283, 88 N. W. 755; State v. District 
Court, 94 Minn. 370, 102 N. W. 869. In none of these cases 
ig the primary object sought the judicial sale of real estate 
with an accounting merely incidental thereto. In fact in 
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each of them the primary object is relief against the per- 
son, with real estate merely incidentally affected. 

Under the rules above set forth and for reasons above 
given the judgment of the trial court is reversed with in- 
structions to reinstate the plaintiff’s action, overrule the 
defendant’s special appearance, and to require the defend- 
ant to plead within a time to be fixed by the trial court. 
The costs in this court are taxed to the defendant. 

REVERSED, WITH DIRECTIONS. 


MASSACHUSETTS BONDING & INSURANCE COMPANY, APPEL- 
LEE, V. MASTER LABORATORIES, INC., APPELLANT. 
10 N. W. (2d) 501 


FILED JULY 13, 1948. No. 31591. 


1. Corporations. The general rule is that a corporation will be 
looked upon as a legal entity until sufficient reason to the con- 
trary appears; that is, when the notion of legal entity is used to. 
justify wrong and protect fraud. 

Where various corporations, substantially owned by 
one individual, are but instrumentalities through which such in- 
dividual transacts his business, and, where such corporations are 
used as a cloak or shield to perpetrate a fraud, a court of law 
will examine the whole transaction, looking through corporate 
forms to the substance of things to protect the rights of innocent 
parties and to circumvent fraud. 
Where an individual owns all of the stock of several 
corporations, or substantially so, and such corporations are, in 
truth and in fact, but the juristic double of the owner, and, 
where fraud or injustice will likely operate to the injury of third 
persons, this situation suffices to dissipate the separate identity 
of the corporations, and the law will have no compunction in 
holding the corporation liable for the acts of its owner, or vice 
versa. And this rule is the same although the stock of such cor- 
porations is owned by two or more, who act in conjunction with 
the carporate organization. 

The defense of ultra vires cannot be set up against a 

liability founded on fraud, and, regardless of rights between the 

parties in pari delicto, no immunity is acquired by the defense to 
the prejudice of innocent third persons. 
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APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Reed, Ramacctotti & Hruska, for appellant. 


Kennedy, Holland, Delacy & Svoboda and Edwin Cassem, 
contra. : 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This law action was commenced in the municipal court 
on a special indemnity agreement, appealed to the district 
court by defendant where the action was, by agreement, 
tried on the same pleadings to the court. The court found 
generally in favor of the plaintiff and entered judgment for 
it in the sum of $1,000, from which the defendant appeals. 

Plaintiff’s petition alleged that on or about September 20, 
1934, plaintiff issued a “Release of Garnishment’” bond to 
Crazy Crystals Company of Minnesota in the amount of 
$1,500, to secure liability of $750; that said bond was filed 
in the circuit court of Ramsey county, Minnesota, in a case 
entitled “Minnesota Broadcasting Corporation v. Crazy 
Crystals Company of Minnesota ;” that to secure the plain- 
tiff the defendant entered into a special indemnity agree- 
ment as follows: “Whereas, the said Massachusetts Bonding 
and Insurance Company has become or is about to become 
surety, at the request of the undersigned on the bond above 
described, the undersigned, in consideration thereof, hereby 
agree to indemnify and keep the Massachusetts Bonding 
and Insurance Company indemnified and hold and save it 
harmless from and against any and all demands, liabilities, 
charges and expenses of whatsoever kind or nature, which 
it may at any time sustain or incur by reason of or in con- 
sequence of having executed the above described bond, and 

do further guarantee that the charges for ex- 
ecuting and continuing upon the bond will be paid as agreed 
until the Company has been released from liability there- 
under ;” that it was attached to and made a part of the 


VoL. 143] JANUARY TERM, 1943 619 


Massachusetts Bonding & Ins. Co. v. Master Laboratories 


Crazy Crystals Company’s application for the bond; alleged 
further that the plaintiff was forced to pay Minnesota 
Broadcasting Corporation on August 27, 1936, the sum of 
$889 under said bond and the additional amount of $62.55 
as expense, making a total loss of $951.55 under the bond 
for which amount, with costs, plaintiff prayed judgment. 
The defendant’s answer contained a general denial; al- 
leged that neither the defendant nor any one purporting to 
obligate it signed any special indemnity agreement on the 
date of or before the bond was executed. or became binding 
upon the plaintiff; alleged that any agreement purported to 
have been executed by defendant was without valid or suf- 
ficient legal consideration ; also, that John E. von Dorn was 
never, in fact, authorized to bind defendant by the execu- 
tion of any such agreement, and the alleged execution there- 
of was ultra vires and without authority or direction on be- 
-half of the defendant and outside the power or right of von 
Dorn to bind it and unenforceable as to this defendant; fur- 
ther alleged that if any one, purporting to bind defendant in 
connection with the issuance of the bond prior thereto, 
plaintiff, through its agent, Harry A. Koch Company, as- 
sured and agreed with defendant that any such agreement 
would not be relied on or enforced by plaintiff, and that if 
such agreement should be executed by defendant the same 
would merely be an accommodation to the agent of plaintiff 
(Koch), to be retained in the files of such agent only until 
the prior indemnity agreement, executed by other parties, 
should be located or a new one obtained from said third par- 
ty; that the indemnity agreement was, after the time of its 
execution, materially altered, and that S. Z. Alpirn never 
witnessed any signature of von Dorn in connection with 
any alleged agreement executed by him in connection with 
the bond; prayed for a dismissal of the plaintiff’s petition. 
Plaintiff’s reply reaffirmed the allegations of the peti- 
tion; alleged that at the time of the execution of the bond. 
the Crazy Crystals Company of Minnesota and Master Lab- 
oratories, Inc., were corporations, both wholly owned and 
controlled by William C. Kalash, either directly or through 
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the medium of holding companies, wholly owned and con- 
trolled by Kalash; that in obtaining the bond Kalash, 
through his corporations, represented and promised that 
said indemnity would be provided; that after the bond had 
been executed Kalash stalled and evaded his obligation for a 
long period of time and ultimately caused his wholly owned 
and controlled corporation, the defendant, to execute the 
indemnity agreement; that the defendant and Crazy Crys- 
tals Company of Minnesota were but the alter ego of Wil- 
liam C. Kalash and used by him to perpetrate a fraud upon 
the plaintiff and to hinder, delay and defraud creditors; 
that defendant, acting as the alter ego of Kalash and Crazy 
Crystals Company of Minnesota, paid the premium on the 
bond after the execution of said indemnity agreement, rat- 
ified and made payment of $100 upon the liability incurred 
by defendant under the indemnity agreement, and defend- 
ant, acting as the alter ego of William C. Kalash and his va- 
rious corporate disguises, promised to make further pay- 
ments under the indemnity agreement. The reply further 
alleged that the whole course of dealing by the Crazy Crys- 
tals Company of Minnesota, the defendant and Kalash was, 
in fact, one in which Kalash sought to use the corporate 
forms as a means of hindering, delaying and defrauding the 
plaintiff. Further answering, plaintiff denied each and ev- 
ery allegation in the answer not admitted or affirmed by 
the petition or reply. 

The record discloses that on September 20, 1934, Master 
Laboratories, Inc., by telephone to the Harry A. Koch Com- 
pany, a general insurance and bonding company, requested 
it to procure a release of garnishment bond for the Crazy 
Crystals Company of Minnesota, involved in litigation with 
the Minnesota Broadcasting Corporation. The Koch com- 
pany telephoned insurance and bond agents in Minneapolis. 
to write the bond, and on the same day dispatched a tele- 
gram to Twin City Insurance Agency of Minneapolis as 
follows: ‘Please get in touch with Attorney George Jan- 
sen, First National Bank Building St. Paul executing fif- 
teen hundred dollar release garnishment bond Crazy Crys- 
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tals Company of Minnesota. Have requested Home Office 
-wire you today sure authorizing this bond.” On the same 
day a telegram was sent by the Koch company to the plain- 
tiff, requesting it to authorize Minneapolis agents to exe- 
cute release of garnishment bond for Crazy Crystals -Com- 
pany of Minnesota, ‘to be indemnified by its owner person- 
ally Mr. W. C.-Kalash who is worth upwards of two hun- 
dred thousand dollars with no debts or obligations,” and 
stating that Kalash was “perfectly safe and large clients of 
this office. * * * Minneapolis office must have this authori- 
zation today.” On September 21, 1934, plaintiff telegraphed 
the Koch company that it must have the customary collat- 
eral before authorizing the bond, and a letter written by 
plaintiff to Koch company, dated September 22, 1934, con- 
tained the same requirement. At the time of issuing the 
bond the Koch company did not procure an application -or 
collateral security, due to the fact that it was its customary 
practice, in furnishing bonds needed in an emergency, for 
some of its clientele, to forego a written application at the 
time. Up to October 9, 1934, no application had been re- 
ceived, and Harry A. Koch, president of the Koch company, 
delivered an application in person to the defendant ‘which 
was lost; subsequently, other sets of applications were tak- 
en to the defendant’s office, not signed or returned. 

W. C. Kalash promoted and set up the following corpora- 
rations: Master Laboratories, Inc., Master Drugs, Inc., 
Crazy Crystals Company of Minneapolis, Michigan, Nebras- 
ka, Inc., and the Crazy Crystals Company of Canada, Ltd., 
and W. C. Kalash, Inc., the latter organized subsequent to 
the others as a holding company for the capital stock of the 
other corporations. Kalash owned the stock in W. C. Ka- 
lash, Inc. The corporations were operated by Kalash from 
one office at Twenty-seventh and N streets, in Omaha, and 
all correspondence and business transactions involving the 
corporations were from this location. Koch had transact- 
ed business with Kalash and the different corporations at 
the same location, having known Kalash since 1920. In 
1929 von Dorn, an attorney, came into the Kalash organi- 
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zations and became “right-hand man” of Kalash, and Koch 
had transacted business with him for the various organiza- 
tions, which included insurance on public liability, compen- 
sation and fire. 

On October 9, 1934, the Koch company wrote Kalash con- 
cerning the application, requesting him to sign and return 
it, and stating that the bond was recommended on Kalash’s 
personal responsibility; that if the bond was to “stick” 
there should be a financial statement, and, even with it, 
there should be collateral which Koch hoped to have waived 
if Kalash’s statement would justify such course. Previous- 
ly, the Koch company had obtained a general indemnity 
agreement with the different corporations, signed by Ka- 
lash, and business was transacted by the parties, relying on 
this agreement. Whether or not such general indemnity 
agreement covered the Crazy Crystals Company of Minne- 
apolis was not definite. In any event, such indemnity agree- 
ment did not appear in this lawsuit. The final analysis of 
Koch was that it had been attached to some bond and sent 
to the principal office of plaintiff. It was not found. The 
application for the bond was not obtained, nor the premium 
collected, nor the bond reported to the plaintiff by the Koch 
company. 

In 1936 the plaintiff informed the Koch company that it 
had been called upon to pay the liability created under the 
bond and desired an explanation, requesting Koch to have 
his clients pay the judgment. There are several exhibits in 
the record, which we shall not enumerate, wherein Koch 
urged plaintiff to institute suit against Kalash to recover 
the amount plaintiff had paid on the judgment and expens- 
es. Finally, the Koch company obtained an application, 
signed by von Dorn as vice-president of the Crazy Crystals 
Company of Minnesota, and the special indemnity agree- 
ment, sued on and set forth in the pleadings, by Master 
Laboratories, Inc., by John E. von Dorn, Secretary. The 
witness to the instruments was S. Z. Alpirn, private secre- 
tary of Mr. Koch and head of the bond department. 

While the special indemnity agreement was procured in 
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the early fall of 1936, together with the application, the in- 
strument was dated back to the date of issuance of the bond, 
when it was returned to the Koch company office, and S. Z. 
Alpirn signed as a witness to the signature of von Dorn, 
he not being present. Correspondence then took place be- 
tween Koch and the plaintiff with reference to procuring 
the application and special indemnity agreement. As to ob- 
taining the special indemnity agreement, the testimony of 
Koch and von Dorn is at variance. The latter, at the time 
of signing the instrument, informed Koch that he did not 
know whether his execution of the instrument would be 
“any good,” as the Crazy Crystals Company of Minnesota 
had either gone into bankruptcy or been dissolved. Koch 
testified that he relied upon the signature of von Dorn and 
that it was ‘“‘good enough” for him. A letter from Master 
Laboratories, Inc., signed by John E. von Dorn, Secretary, 
dated September 24, 1936, to the Harry A. Koch Company .- 
reads as follows: 

“As the bonding company has paid this bond in this mat- 
ter and we have a liability to pay the correct amount which 
has not as yet been determined in full, and as it is quite a 
load to pay at this time we are enclosing our check in the 
amount of $100 and will attempt to make these payments 
each week until the matter is straightened out. 

“We would like to have a complete itemized statement of 
the amount that the bonding company claims is due so that 
this may be settled between us. 

“You may expect our check weekly as per this letter.” 
No further payment was made. 

In the corporations previously mentioned Kalash held the 
principal offices, generally president, and issued a qualifying 
share of stock to von Dorn, with one exception, when the 
amount of $100 was paid by von Dorn, or credited to him, 
for one share of stock in Master Laboratories, Inc. Stock in 
such corporations was held by Kalash, Mrs. Kalash or W. C. 
Kalash, Inc. It is apparent from the record that in all of 
such corporations, with reference to the ownership of stock, 
management and business transactions, Kalash was the 
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prime and moving factor and that von Dorn acted only up- 
on Kalash’s suggestions and advice. In 1932 von Dorn be- 
came vice-president of Master Laboratories and later sec- 
retary. When the latter company was known as Master 
Drugs, he was secretary. Kalash was president of Master 
Laboratories, Inc., in 1929 and became the sole owner in 
1931, continuing as president. He was president of Master 
Drugs, von Dorn secretary, holding a qualifying share, ac- 
tually owned by Kalash, Mrs. Kalash, or W. C. Kalash, Inc. 
von Dorn was vice-president of the Crazy Crystals Com- 
pany of Minnesota; Kalash president. von Dorn owned no 
stock in that company, merely a qualifying share. He was 
likewise vice-president and an officer in other Crazy Crys- 
tals organizations as before designated. At the time of the 
trial von Dorn was president and treasurer of Master Lab- 
oratories, Inc. Kalash had obtained a contract with a com- 
pany in Texas, for distribution rights of its product (Crazy 
Crystals) in various states, which he assigned to the differ- 
ent corporations selling the product, owned and controlled 
by him. von Dorn devoted a substantial part of his time 
to the management and promotion of the Crazy Crystals 
Company of Minnesota and other such companies, being 
employed by Kalash. 

Subsequent to 1984, and, as near as can be ascertained 
from the record, in April, 1985, Kalash transferred his 
stock ownership in Master Laboratories to W. C. Kalash, 
Inc., and Master Drugs, Inc., was formed in 1985 or 1936. 
When the application for the bond was being sought, Koch 
was not able to find Kalash at his place of business, as he 
was generally out of the city. On one occasion he did find 
him, and Kalash would do nothing about the matter because 
von Dorn was absent from the city. In August, 1936, von 
Dorn informed Kalash that Koch had been down to the of- 
fice and had stated that the bonding company had been com- 
pelled to pay the judgment obtained against the Crazy Crys- 
tals Company of Minnesota; that Koch was “in bad shape,” 
needed the application for his files, and that he had told 
Koch that his (von Dorn’s) signature on the indemnity 
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agreement “wasn’t any good” at the time he signed it. 
Kalash asked him if it was true, and von Dorn said “yes,” 
to which Kalash replied, ‘that was fine, or words to that 
effect.” 

Referring to the letter, heretofore set out, under date of 
September 24, 1936, when the 60-dollar premium on the 
bond was paid and the 100-dollar payment made, Kalash 
told von Dorn to send such amount and charge the same to 
him. von Dorn testified there was no business connection 
between Master Laboratories, Inc., and the Crazy Crystals 
companies in September, 1934, and that the last time W. C. 
Kalash personally, W. C. Kalash, Inc., or Mrs. Kalash had 
any interest in Master Laboratories was June 4, 1937. 
Shortly thereafter Kalash became a permanent resident of 
California. 

Other exhibits appear in the record,—a letter written by 
Koch to plaintiff, dated February 3, 1938, wherein he stat- 
ed he was pleased “to enclose the original application which 
we thought had been forwarded to you but which now de- 
velops was all the while contained in our file;” a letter, dat- 
ed July 29, 1937, from Koch to Kalash, informing him that 
he, Kalash, had signed a general indemnity agreement; oth- 
er correspondence between the Koch company and plaintiff 
with reference to the liability of Kalash on the indemnity 
and the liability of this defendant, expressing the thoughts 
of Koch and the plaintiff on such matter, and an endeavor 
of Koch to induce Kalash to reimburse the plaintiff. These 
exhibits we will not detail. The foregoing constitutes the 
substance of the material evidence in the case. 

The defendant contends that the court erred in not sus- 
taining the defense of lack of valid or sufficient considera- 
tion as to it. In this connection, defendant states the bond 
was issued without an application, on sole reliance of the 
personal indemnity agreement executed by Kalash. Plain- 
tiff had no knowledge of the existence of the bond; that its 
agent wrongfully procured the bond, contrary to the plain- 
tiff’s instructions; consequently, the plaintiff did not reply 
on anything when the bond was issued, and its agent, the 
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Koch company, relied on the personal indemnity agreement 
of Kalash; that the indemnity agreement sued on was never 
signed by the defendant until the plaintiff was irrevocably 
liable on the release of garnishment bond; therefore, no loss. 
was suffered by plaintiff through the defendant’s acts; that 
defendant was not interested in the bond; no benefit ac- 
crued to it and it had no business interest in the Crazy 
Crystals Company of Minnesota, or in its product, for which 
the bond was issued. 

While many cases are cited by the defendant, the law an- 
nounced therein is covered in 31 C. J. 424, on “Indemnity,” 
wherein it was said: “The general rule that a past consid- 
eration, if it imposed no legal obligation at the time it was 
furnished, will support no promise whatever, has been held 
applicable to contracts of indemnity. In accordance with 
such rule the incurring of liability or the performance of 
an act is not valid and sufficient consideration for a subse- 
quent contract of indemnity against the consequences of 
such liability or act, and such a contract is invalid for want 
of consideration, unless it is made in pursuance of an ar- 
rangement or agreement between the indemnitor and in- 
demnitee entered into before or at the time such liability 
was incurred or such act was performed, or the considera- 
tion is of a continuing nature, or the subsequent promise of 
indemnity is coupled with a precedent instance or request, 
or unless a new consideration is given for the indemnity.” 
And defendant also contends that all plaintiff did in the in- 
‘stant case, when it paid off on the bond, was to perform an 
existing legal obligation, citing: ‘Mere performance of an 
existing legal obligation is no consideration.” 31 C. J. 422, 

Without repeating or summarizing the evidence, we con- 
clude that the following authorities are applicable: 

Anderson, Limitations of the Corporate Entity, states (p. 
252, sec. 247): “It is now so well established that it has 
become almost aphoristic that, upon a proper showing that 
a corporation is but an instrumentality through which its 
owner or substantial owners for convenience transacts or 
transact his or their business, by the great weight of au- 
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thority, both equity and law will look through the form to 
its substance and will hold such corporation bound as the 
owner of the corporation might be bound or conversely hold 
the owner bound by acts which bind his corporation. And 
so, where an individual owns all of the stock of a corpora- 
tion or substantially so, and that the corporation is in truth 
and in fact, but the juristic double of its owner and where 
fraud or injustice will likely operate to the injury of third 
persons, this situation suffices to dissipate the separate fic- 
tional identity of the corporation and the law will have no 
compunction in holding the corporation liable for the acts 
of its owners or vice versa. And this rule is the same 
though the stock of the corporation is owned by two or more 
who act in conjunction with the corporate organization.” 

_ Defendant contends, however, that, in the event this rule 
is applied, the liability would be the personal liability of 
Kalash for which he had given his personal indemnity, and 
still not the liability of the defendant upon the indemnity 
agreement sued on. With this technical objection we are 
not in accord. The transaction is still the transaction of all 
the parties. Kalash acquiesced in the act of his principal 
agent, adviser and confidant, who executed the indemnity 
agreement sued on. Kalash’s instructions were to pay the 
premium, pay the obligation and direct the manner in which 
it should be paid. 

In United States v. Milwaukee Refrigerator Transit Co., 
142 Fed. 247, it was said (p. 255): “If any general rule 
can be laid down, in the present state of authority, it is 
that a corporation will be looked upon as a legal entity as 
a general rule, and until sufficient reason to the contrary 
appears; but, when the notion of legal entity is used to de- 
feat public convenience, justify wrong, protect fraud, or 
defend crime, the law will regard the corporation as an as- 
sociation of persons.” See, also, Wenban Estate, Inc., v. 
Hewlett, 193 Cal. 675, 227 Pac. 723; Ehlers v. Bankers Fire 
Ins. Co., 108 Neb. 756, 189 N. W. 159. 

The supreme court of the United States has laid down 
the rule which has the sanction of the authorities generally, 
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that, where the difference between corporations is reduced 
to mere matter of bookkeeping, such corporations cease to 
have separate legal entities and will, in the interest of jus- 
tice, be treated as one. Anderson, Limitations of the Cor- 
porate Entity, p. 310, sec. 316. 

We hold that the defense of lack of consideration is with- 
out merit. In view of our holding the defense of ultra vires 
falls, and the following statement of law is pertinent to 
such defense when applied to the instant case: 

“The plea should not, as a general rule, prevail whether 
interposed for or against the corporation, where it will not 
advance justice but on the contrary will accomplish a legal 
wrong. So, the defense cannot be set up against a liability 
founded on fraud, and regardless of rights as between the 
parties in pari delicto, no immunity is acquired by the de- 
fense to the prejudice of innocent third persons.” 19 C. J. 
S. 425, sec. 970. 

We are in accord with the finding that the special indem- 
nity agreement was not executed as an accommodation to 
the Harry A. Koch Company. The act of the Koch company 
in failing to forward the premium or report the bond to 
plaintiff, or to act in accordance with plaintiff’s instruc- 
tions, is a matter solely related to the Koch company and 
the plaintiff. The plaintiff was an innocent party, acted in 
good faith and paid its obligation when it learned of its lia- 
bility, and, under the facts and circumstances and the law 
applicable thereto, should not be penalized. 

For the reasons given in this opinion, the judgment of 
the trial court is affirmed. 

AFFIRMED. 

YEAGER, J., not participating. 
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THEODORE BAUM, APPELLEE, Vv. HAROLD G. MCBRIDE, 
APPELLANT. 
10 N. W. (2d) 477 


FILED JULY 13, 1943. No. 31609. 


1. Partnership. Partnership is a contract of two or more competent 
persons to place their money, effects, labor, skill, or some or all 
of them, in lawful commerce or business, and to divide the profit 
or bear the loss in certain proportions. 


2. The existence of a partnership is a question of fact un- 
der the evidence. 

3. —. More convincing evidence is required to prove existence 
of partnership where alleged partners are the only litigants than 
where the controversy is between a third party and the partners. 

4, The existence of a partnership depends upon the agree- 


ment of the parties, and their intention is to be ascertained from 
all the evidence and circumstances. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Mothersead &- Wright, for appellant. 
F. J. Reed, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER, CHAP- 
PELL and WENKE, JJ., and TEWELL and LIGHTNER, District 
Judges. 


WENKE, J. 

This action was commenced in the district court for 
Scotts Bluff county by Theodore Baum, plaintiff and appel- 
lee herein, against Harold G. McBride, defendant and ap- 
pellant herein, to establish a partnership between the ap- 
pellee and appellant entered into for the purpose of dealing 
in potatoes, for dissolution thereof, and for a determina- 
tion of the rights of the partners therein. Upon the issues 
raised by the pleadings the court limited the trial to the 
matter of whether or not there was a partnership. From a 
judgment that the appellee and appellant doing business 
under the name of McBride Potato Company constituted a 
partnership, ordering a dissolution and liquidation thereof 
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and appointing a referee to take charge thereof for that 
purpose, and retaining further jurisdiction to determine 
the rights of the parties to the proceeds, McBride, appel- 
lant, has appealed. 

The question presented by this appeal is whether or not 
a partnership existed. As stated in Carlson v. Peterson, 
130 Neb. 806, 266 N. W. 608: ‘The existence of a partner- 
ship is a question of fact under the evidence,” and further: 
“More convincing evidence is required to prove existence of 
partnership where alleged partners are the only litigants 
than where the controversy is between a third party and 
the partners.” The burden of establishing the partnership 
is on the appellee. 

A partnership has been defined in Waggoner v. First Nat. 
Bank of Creighton, 48 Neb. 84, 61 N. W. 112: “Copartner- 
ship is a contract of two or more competent persons to place 
their money, effects, labor, skill, or some or all of them, in 
lawful commerce or business, and to divide the profit or 
bear the loss in certain proportions.” 

Appellee testified that sometime in the first week of July, 
1939, the appellant suggested that they put everything they 
had together and deal in potatoes and operate as fifty-fifty 
partners, to which the appellee consented ; whereas, the ap- 
pellant contends that, after he had talked with the appellee 
in the spring and then in the forepart of July, 1939, when 
he suggested he would make him a better deal, in the latter 
part of September of the same year he told the appellee that 
if he would stay with him five years, use his car, would not 
draw over $150 a month and would get his father to help 
in case they needed some credit he would give the appellee 
half of the profits, to which the appellee consented. In or- 
der to determine which of these parties is correct as to the 
agreement they made it will be necessary to consider all of 
‘the facts and circumstances disclosed by the evidence, for as 
stated in Carlson v. Peterson, supra: “The existence of a 
partnership depends upon the agreement of the parties, and 
their intention is to be ascertained from all the evidence 
and circumstances of a case.” 
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In order to clarify the facts of this case it will be neces- 
sary to briefly explain the prior relationship of the parties. 
Appellant, under the name of McBride Potato Company, 
had been engaged in the potato business, which is common- 
ly referred to as “potato deal,” in the season 1938-1939 and 
prior thereto. In October of 1938 he employed appellee, a 
young man 24 years of age who lived on his father’s farm 
in the vicinity of Mitchell, Nebraska, and who had been pre- 
viously engaged as an inspector of potatoes for the federal _ 
government, for the purpose of buying potatoes. For about 
a month he bought potatoes on a commission basis and 
thereafter was paid $150 a month during the balance of 
that season. Sometime in the forepart of 1939, appellee 
and appellant entered into a fifty-fifty partnership for the 
purpose of spraying potatoes and to that end, under the 
name of McBride and Baum, purchased a sprayer and chem- 
icals through the assistance of appellee’s father who loaned 
them $1,000 in June, 1939. 

The evidence discloses that in the summer of 1939 a po- 
tato washer and also potatoes were purchased out of the 
funds of McBride and Baum for the McBride Potato Com- 
pany and subsequently all of the assets and liabilities of the 
partnership of McBride and Baum were, sometime in Sep- 
tember of 1939, included with the assets of the McBride 
Potato Company as shown by the financial] statement dated 
September 11, 1939, prepared by the appellant for the pur- 
pose of securing credit at the bank. It was agreed that in 
view of the established business of the appellant under the 
name of McBride Potato Company they would continue to 
use it in their business. Commencing with September, 
1939, appellee started writing checks on the account of Mc- 
Bride Potato Company both for the purpose of buying po- 
tatoes and for his own expenses. About the latter part of 
October or the forepart of November, 1939, a carload of po- 
tato bags was received and appellee’s father was then so- 
_ licited to assist in financing the purchase thereof and he 
testifies that then and on other occasions thereafter when 
his credit was necessary to finance the business appellant 
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told him that Ted and he were fifty-fifty partners in the 
business each having a half and half interest therein. In 
the fall of 1939 they planned a warehouse at Mitchell, the 
construction of which was begun in October, 1939, and fin- 
ished shortly before Christmas at a cost of something like 
$7,000. The contract, which was verbal, was given to John 
Mathson who testified that he discussed the matter with 
the appellant and appellee and that appellant told him 
they had a lease and they were going to put up the ware- 
house in partnership. In the spring of 1940 appellant and 
appellee attempted to negotiate a $5,000 loan from appel- 
lee’s aunt, Katie Toensmier, who lived at York, Nebraska, 
and for this purpose appellee and appellant each took out 
a $5,000 life insurance policy made payable, as shown by 
the policy on appellee, to “Katie Toensmier, Creditor, or as 
her interest may appear, balance to Harold G. McBride, 
Partner ;” the policy on appellant being the same except 
balance payable to Theodore Baum, partner. They also pre- 
pared a mortgage on certain items of the property of the 
McBride Potato Company made out as a partnership and 
signed by both appellee and appellant. During March of 
1941 a partnership income tax return for the McBride Po- 
tato Company was made out and signed by the appellant. 
This return was dated March 15, 1941, and disclosed it as a 
partnership consisting of Hal McBride and Theodore Baum. 
Mr. W. O. French, whom the records show to be a public 
accountant, helped in preparing this return and he testified 
he received this information as to the partners from appel- 
lant and that he helped prepare a similar return for the 
year 1941, returned March 16, 1942, which likewise shows 
Hal McBride and Theodore Baum to be partners and is 
signed by appellant. The record further shows that in 
March, 1941, application was made for an R. F..C. loan and 
from the testimony of Mr. Wright, a banker, who helped 
prepare the application, the loan was to be made to Hal Mc- 
Bride and Theodore Baum. On July 26, 1940, a lease was 
entered into with the Union Pacific Railroad Company for 
a potato sorting platform at Gering, Nebraska, which lease 
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was signed by both appellee and appellant, witnessed by 
Mr. Clark, General Agent of the Union Pacific Railroad 
Company, and signed by appellee and appellant in each oth- 
er’s presence, which lease shows the McBride Potato Com- 
pany as a partnership consisting of Hal McBride and The- 
odore Baum. The evidence shows that appellant was gen- 
erally to do the selling and office work, his wife to do the 
book work therein, and the appellee was generally to do the 
buying and outside work and that each of them performed 
their duties. Appellee assisted with the plans and construc- 
tion of the warehouse at Mitchell in the fall of 1939, like- 
wise at Gering in 1940, and moved to Gering in October, 
1940, to take charge of the warehouse. That up until he 
moved to Gering appellee continued to write checks against 
the funds of the McBride Potato Company but thereafter 
he drew drafts; that he lived in Gering until the season 
1941-1942 when he moved back to Mitchell but continued to 
have charge of the Gering warehouse; that he signed most 
of the obligations of the company at the bank and to his 
father and signed the mortgages securing the same; and 
that he generally took part in the conduct and operation of 
the business. 

To continue with a further detailed statement of the 
facts, as shown by the voluminous testimony and exhibits, 
would only necessitate unnecessarily extending this opin- 
ion. While the appellant testifies that he did not enter into 
an agreement with the appellee to conduct the potato busi- 
ness of the company on a partnership basis but rather on 
the basis of sharing the profit and denies that it was con- 
ducted as a partnership and testified as to the contents of 
letters exchanged between the parties in December of 1939, 
which contents appellee denies, to show that the parties did 
not consider themselves as partners in the business and ad- 
duced evidence of transactions of the company in which it 
was not designated as a partnership, however, from the rec- 
ord as a whole it shows by clear, satisfactory and convinc- 
ing evidence that the parties entered into an agreement to 
put everything they had together and deal in potatoes and 


634 NEBRASKA REPORTS [VoL, 143 


Truck Owners Freight Co. v. Poland 


to conduct the business of the company on a fifty-fifty part- 
nership basis and that subsequent thereto the parties did 
put everything they had together and did conduct the busi- 
ness of the company on that basis and therefore the judg- 
ment of the lower court was right in holding it was a part- 
nership. 

Under the facts as herein determined those cases cited 
by appellant where a sharing of profits as compensation for 
the use of money or property or service does not constitute 
a partnership are not applicable. 

The judgment of the lower court is affirmed. 

: AFFIRMED. 


TRUCK OWNERS FREIGHT COMPANY, APPELLANT, V. EARNEST 
POLAND ET AL., APPELLEES. 
10 N. W. (2d) 473 


FILep JULY 18, 1°47 No. 81626. 


1. Carriers. A consignee who receives a C. O. D. shipment is bound 
either to pay therefor or return the goods. 

. Where a carrier delivers goods to the consignee without 

collecting the C. 0. D. charges «ad is compelled to pay the con- 

signor the amount it should have collected, the carrier has a 

right of action against the consignee for the money so paid. 


APPEAL from the district court for Custer county: EL- 
DRIDGE G. REED, JUDGE. Reversed. 


E. F. Myers, for appellant. 
Evans & Lee, contra. 


Heard before SIMMONS, C. J.. PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


WENKE, J. 

This action was commenced in the justice court by the 
Truck Owners Freight Company. a corporation, as plaintiff, 
against Earnest Poland and Earl Poland, as defendants, 
seeking to obtain a judgment for $157.52 with interest and 
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costs. On appeal to the district court for Custer county, 
that court sustained the defendants’ demurrer to plaintiff's 
second amended petition and the action was dismissed. 
From this ruling the plaintiff has appealed to this court. 

During the pendency of the action Earl Poland, one of 
the defendants, died and the action was revived in the name 
of Ruey Poland as administratrix of his estate. 

The question presented by this appeal is the sufficiency 
of plaintiff's second amended petition to state a cause of ac- 
tion against the defendants. A general demurrer admits the 
truth of well-pleaded facts in the petition but does not ad- 
mit conclusions. The plaintiff's second amended petition 
alleges that the defendants, Earnest Poland and Ear] Po- 
land, were partners and owned and operated the Red Star 
Transfer of Sargent, Nebraska, and on October 21, 1939, 
they ordered from Mr. J. P. Johnson of Clear Lake, Iowa, 
doing business under the name of the Transport Tire Com- 
pany, six tires which he in turn ordered from the Monarch 
Rubber Company of Hartville, Ohio, custom manufacturers 
of tires, to be sent C. O. D. The Monarch Rubber Company 
delivered these tires to the plaintiff, a common carrier, with 
directions to collect on delivery the sum of $157.52 and to 
route the shipment from Chicago to Omaha through Wat- 
son Bros. Through error the plaintiff turned the shipment 
over to Watson Bros. at Chicago without directions to col- 
lect the $157.52 and the tires were turned over to defend- 
ants at Omaha, Nebraska, without collection; thereafter, 
plaintiff asked the defendants to either pay for the tires or 
return them, which they failed to do. On March 11, 1941, 
the plaintiff paid the Monarch Rubber Company the sum of 
$157.52 and took an assignment of the claim. The defend- 
ants were obligated to either return the goods or pay for 
them, section 186, 13 C. J. 8S. 384: “A consignee who re- 
ceives a C. O. D. shipment is bound either to pay therefor 
or return the goods;” and section 186, 13 C. J. S. 386: 

. “Where a carrier delivers goods to the consignee without 
collecting the C. O. D. charges, and is compelled to pay the 
consignor the amount it should have collected, the carrier 
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has a right of action against the consignee for the money 
so paid.” It appearing from the plaintiff’s second amend- 
ed petition that the tires were received by the defendants, 
that they were not returned or paid for and that the plain- 
tiff had paid the consignor, the petition states a good cause 
of action. 

While the plaintiff’s second amended petition contains 
allegations that anticipate defenses which the defendants 
may set up and the parties ask that we determine what de- 
fenses are available to the defendants, however, these mat- 
ters are not properly before this court and therefore can- 
not be passed on. 

REVERSED. 


OSCAR ROHLFF ET AL., APPELLANTS, V. GERMAN OLD PEO- 
PLE’S HOME ET AL., APPELLEES. 
10 N. W. (2d) 686 


FILED JULY 28, 1948. No. 31601. 


1. Trusts. Where a charitable gift is contingent as to amount, the 
trust is not perverted by a compromise agreement by which the 
donee receives a definite amount of property impressed with the 
same charitable purpose in lieu of the contingent interest. 

A bequest in the form of a trust to a charitable corpo- 

ration organized for the same charitable purpose as that shown 

in the grant is not technically a trust but is a gift to the corpora- 
tion to accomplish the purposes of the corporation. Such a gift 
is equivalent to a bequest upon a charitable trust. 

A bequest will revert to the donor’s heirs, even in the 

absence of an express provision therefor, if it appears from a 

eonstruction of the whole instrument that the donor had no gen- 

eral charitable purpose in mind and contemplated only the car- 
rying out of a particular purpose which is impossible of fulfil- 
ment. 


A charitable zift to “the Omaha Plattdeutsche Vereen 
to be used for the purposes of the Altenheim or Old People’s 
Home which it proposes to establish, provided if before my de- 
mise there will be organized a separate corporation for the pur- 
pose of conducting said Old People’s Home, the bequest and 
legacy so intended for purposes of an Old People’s Home shall 


VoL. 143] JANUARY TERM, 1943 637 
Rohlff v. German Old People’s Home 


pass directly to such corporation and not to the Omaha Platt- 

deutsche Vereen in trust” is a gift for a particular purpose and 

does not indicate a general charitable intent. 

It is encumbent upon a charitable corporation to carry 

out its purposes and those of the donor of a charitable gift to it 

within a reasonable time where no general charitable intent is 
found in the bequest, otherwise the gift will revert to the donor, 
if living, or to his heirs, if he be deceased. 

The doctrine of judicial cy pres is a principle of con- 

struction based on a judicial finding of the donor’s intention as 

applied to new conditions. 

Ordinarily, the judicial cy pres doctrine can be applied 
only in a case where there is a general charitable purpose, since 
a court of equity will not be permitted by construction to defeat 
the particular purpose of the donor’s narrow charitable trust 
intent. 

8. Limitation of Actions. Where it does not appear on the face of a 
petition that the action is barred by the statute of limitations, a 
demurrer on that ground should be overruled. 

9. Parties. In a suit by the heirs of a donor to recover the amount 
of a charitable gift on the theory that the purpose of the gift had 
failed, no general charitable intent being evidenced by the grant, 
the attorney general is a proper but not a necessary party to the 
litigation. 

The heirs of the donor of a gift for a particular char- 

itable purpose may properly bring an action to recover the 

amount of the gift when facts are pleaded which would require 

a reverter to such heirs. 


~ 
. 


10. 


APPEAL from the district court for Douglas county: FRAN- 
cis M. DINEEN, JUDGE. Reversed. 


Clinton Brome, for appellants. 
Peter & Dalton, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


CARTER, J. 

Plaintiffs, as heirs of Henry Rohlff, deceased, commenced 
this action against the German Old People’s Home, a chari- 
table corporation, and its officers and trustees, to obtain a 
decree holding that a charitable trust created by the will of 
Henry Rohlff had failed through the failure of defendants 
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to carry out the purpose of the trust and for a distribution 
of the fund to the heirs of the said Henry Rohlff. The trial 
court sustained a demurrer to the petition and dismissed 
the action. Plaintiffs appeal. 

The petition alleges that Henry Rohlff, the father of the 
plaintiffs, was during his lifetime a member of the Omaha 
Plattdeutsche Verein, an organization of persons of Ger- 
man descent organized for the promotion of the welfare of 
such persons. The members undertook to raise the funds 
necessary to construct and maintain a home for aged per- 
sons of German extraction, and, with the intention of as- 
sisting in the project, Henry Rohlff executed his last will 
and testament containing the following residuary clause: 
“All the rest, residue and remainder of my property, real, 
personal or mixed, of which I shall die seized or posesssed 
I give, devise and bequeath as follows, to wit: One-fifth to 
my daughter, Lillie Lierk, one-fifth to my son Oscar B. 
Rohlff, one-fifth to my daughter Clara Roos, one-fifth to my 
son, Erwin E. Rohlff, and one-fifth to the Omaha Platt- 
deutsche Vereen to be used for the purposes of the Alten- 
heim or Old People’s Home which it proposes to establish, 
provided if before my demise there will be organized a sep- 
arate corporation for the purpose of conducting said Old 
People’s Home, the bequest and legacy so intended for pur- 
poses of an Old People’s Home shall pass directly to such 
corporation and not to the Omaha Plattdeutsche Vereen in 
trust.” 

Subsequent to the making of the will and on February 
23, 1923, the German Old People’s Home was incorporated 
and funds were solicited for the purpose of building an old 
people’s home for aged persons of German descent. 

Henry Rohlff died on November 19, 1925, and his will was 
duly filed for probate. The executors of the estate there- 
upon applied for an order declaring the bequest to the Ger- 
man Old People’s Home to have lapsed by the failure of the 
trustees of the home to carry out the purposes of the cor- 
poration. The petition alleges that assurances were given 
that the home would be constructed and maintained, and in 
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order to close the estate an agreement was entered into on 
May 26, 1926, between the trustees of the corporation and 
the heirs of Henry Rohlff whereby certain property and 
cash in the amount of $10,000 were transferred to the trus- 
tees of the corporation to effect the intention of the testator 
and to release the executors and heirs of the Henry Rohlff 
estate from further liability by virtue of the provision of 
the will. 

It is further alleged that the agreement was entered into 
by the executors and heirs of Henry Rohlff upon the repre- 
sentations of the trustees of the German Old People’s Home 
that additional funds would be raised and the home con- 
structed and maintained, and that since that date no funds 
have been raised, no home built and efforts abandoned for 
so doing. The petition alleges that the purpose of the trust 
has failed and that the funds have been dissipated and 
wrongfully diverted from the purposes for which the trust 
was created. It is further alleged that said trustees pro- 
pose to divert the remainder of said funds to other and dif- 
ferent purposes from that contemplated by the articles of 
incorporation of the home, the proviso of the will of Henry 
Rohlff, deceased, and the agreement entered into by the 
heirs and executor's of the estate and the trustees of the cor- 
poration. The petition prays for injunctive relief, an ac- 
counting, a finding that the charitable trust has failed, the 
dissolution of the corporation, and for a distribution of said 
trust fund to the heirs of Henry Rohlff, deceased. 

A consideration of the nature of the bequest made by the 
testator in his will is essential to a proper determination of 
the case. It will be noted that at the time the will was 
drawn the Omaha Plattdeutsche Verein was proposing to es- 
tablish an old people’s home for the benefit of the old peo- 
ple among its membership. One-fifth of testator’s residu- 
ary estate was given to the Omaha Plattdeutsche Verein in 
trust for the purpose of aiding in the building and main- 
taining of the home. This provision was subject to a pro- 
viso to the effect that if a separate corporation would be or- 
ganized for the purpose of conducting the home before tes- 
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tator’s demise, then the bequest should pass directly to such 
corporation and not to the Omaha Plattdeutsche Verein in 
trust. The petition shows that such a corporation known 
as the German Old People’s Home was organized before tes- 
tator’s death for the purpose of conducting such a home. 
Consequently the German Old People’s Home, and not the 
Omaha Plattdeutsche Verein, became the designated object 
of testator’s bounty. 

The petition discloses that the German Old People’s Home 
was a charitable corporation organized for the purpose of 
constructing and conducting a home for old people of Ger- 
man extraction. Testator’s purpose in making the gift was 
clearly limited to the building and maintaining of a home 
for old people of German descent, which the Omaha Platt- 
deutsche Verein had planned to establish in Omaha. 

There is a suggestion in the record that the rights of the 
parties were changed by the contract made subsequent to 
the death of Henry Rohlff. We do not think so. An agree-. 
ment as to the amount of the present liability in lieu of the 
contingent interest of the German Old People’s Home in the 
residuary estate of the deceased donor in no way affects the 
legal rights of the parties. “The trust itself is not and can- 
not be affected by any compromise as neither the court nor 
the litigants have power and authority to change its nature 
and purpose. Neither can the use be diverted by the bene- 
ficiaries for the time being through an agreement or arbi- 
tration. They cannot alien it, for the property is not theirs 
to sell. They cannot donate it, for the title is not in them. 
They cannot misapply it, for the use for which it was cre- 
ated cannot be changed. But, while this is true, the right 
to compromise a controversy in a proper case is undeniable. 
Where, therefore, a charitable gift is contingent on certain 
events, the trust is not perverted by a compromise agree- 
ment through which the trustees receive a certain definite 
amount of property impressed with the same trust in lieu 
of the contingent interest.” Zollman, Charities, 431. See, 
also, Johnston v. Osment, 108 Tenn. 32, 65 S. W. 23. 

It is urged by defendants that the will provides for an 
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absolute gift to the German Old People’s Home. The plain- 
tiffs contend that a charitable trust was created. The gen- 
eral rule is that a bequest in the form of a trust to a char- 
itable corporation organized for the same charitable pur- 
pose as that shown in the purported trust is not technically 
a trust. It is a gift to the charitable corporation to accom- 
plish the purposes of the corporation, but is equivalent to a 
bequest upon a charitable trust. The question then arises 
whether it is subject to conditions subsequent, as in the case 
of a charitable trust created for a specific as distinguished 
from a general charitable purpose. 

The petition alleges that the German Old People’s Home 
was a charitable corporation which was organized prior to 
the death of testator on November 19, 1925. Since that 
date the corporation has failed to establish a home for old 
people of German extraction, and the petition alleges that 
all hopes of doing so have been abandoned. It appears, 
therefore, that approximately 17 years have elapsed and 
the purpose of the gift and the object of the corporation 
have not been even partially consummated. Plaintiffs al- 
lege that this amounts to a failure of the purpose of the 
charitable use and that the bequest reverts to the donor or 
his heirs. We think the rule is that a bequest will revert to 
the donor’s heirs at law, even in the absence of an express 
provision therefor, if it appears that the donor had no gen- 
eral charitable purpose in mind and contemplated only the 
carrying out of a particular purpose which is impossible of 
fulfilment. See cases cited in 38 A. L. R. 44. 

It will be observed that the petition alleges that the gift 
failed at the outset. The possibility of a reverter in a case 
where the particular purpose failed some time after the cre- 
ation of the charitable trust or gift involves intricate ques- 
tions of law and fact with which we are not here concerned. 
In any event, the decisions appear to sustain reverters more . 
readily where the charitable trust or gift failed initially as 
in the case at bar. 7 

An authoritative text-writer states the rule as follows: 
“If a settlor gives property in trust to aid the orphans in a 
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particular school, and the court finds that he did not have 
in mind a general eleemosynary purpose, but rather had in 
view merely the assistance of orphan children in this par- 
ticular institution, the abandonment or dissolution of the 
school may well cause a court to decree a return of the prop- 
erty to the donor or his successors on a resulting trust the- 
ory. Here there is implicit in his narrow charitable trust 
intent a desire that, if the execution of such limited pur- 
pose ever becomes impossible, the property shall not be re- 
tained by the trustees for their own benefit or for some al- 
lied purpose, but shall be returned to the donor or his suc- 
eessors.” Bogert, Trusts and Trustees, 1279, sec. 418. It 
is evident to us upon an examination of plaintiffs’ petition 
that the testator made the gift by his will for the purpose 
of assisting aged people of German extraction in the city 
of Omaha by aiding in building and maintaining a home for 
that purpose. The gift was for charity, with a narrow 
trust intent. The provision in the will indicates no general 
charitable intent. Under such circumstances the failure of 
the trust results in the fund reverting to the donor or his 
heirs. It may be urged, however, that technically no trust 
exists where the purported trustee is a charitable corpora- 
tion organized for the same purpose for which the purport- 
ed trust was created, and that the fund is in fact a gift to 
the corporation. Conceding this to be true, it must be borne 
in mind that such a gift to a charitable corporation is equiv- 
alent to a bequest upon a charitable trust, and will ordina- 
rily be governed by the same rules. This court has held 
that when a gift is made by will to a municipal corporation 
to be used for a specific charitable purpose, the accomplish- 
ment of that purpose is a condition subsequent upon the 
failure of which the gift reverts. Marble v. City of Te- 
cumseh, 103 Neb. 625, 173 N. W. 581; Allebach v. City of 
Friend, 118 Neb. 781, 226 N. W. 440. The same rule applies 
when the gift is to a charitable corporation and the trust 
relation is absent for the reason that the purpose of the 
charitable corporation coincides with the charitable pur- 
pose of the gift. As a result it is encumbent upon a chari- 


VoL. 143] JANUARY TERM, 1943 643 
Rohlff v. German Old People’s Home 


table corporation to carry out its purposes and that of the 
donor within a reasonable time where no general charitable 
intent is found in the bequest, otherwise the gift will revert 
to the donor, if living, or to his heirs, if he be deceased. 
The petition alleges that the corporation has failed for a 
period of approximately 17 years to carry out the purposes 
of the bequest and that all attempts to so do have been 
abandoned. The applicable rule is: “Where no particular 
time is mentioned for the performance of a condition at- 
tached to a charitable grant, devise, or bequest, the law re- 
quires that it should be done in a reasonable time, to be de- 
termined from all the surrounding circumstances, and un- 
reasonable delay may be considered as a refusal of the gift.” 
14C.J.S. 497, sec. 44. See, also, Allebach v. City of Friend, 
supra; American Church Missionary Society v. Griswold 
College, 27 Misc. 42, 58 N. Y. Supp. 3. We think the rule 
is, also, that where a bequest is intended to establish and 
maintain a charitable institution and is insufficient of itself 
to accomplish that purpose, and iis not supplemented from 
other sources, it will revert to the donor or his heirs where 
no general charitable intent can be shown. Restatement, 
Trusts, sec. 399g. The bequest having been made to ac- 
complish a specific charitable purpose, we think the allega- 
tions in this respect are sufficient to state a cause of action. 
See Hopkins v. Grimshaw, 165 U. S. 342, 17 S. Ct. 401; 
Bancroft v. Maine State Sanatorium Ass’n, 119 Me. 56, 109 
Atl. 585; Bowden v. Brown, 200 Mass. 269, 86 N. E. 351. 
It is suggested in the briefs that the cy pres doctrine 
should be resorted to in order to avoid a failure of the char- 
ity. While it is true that the cy pres doctrine in so far as 
it comprehends the exercise of the prerogative power of the 
sovereign has not been adopted in this state, its application 
to charitable trusts and uses as a branch of the general 
equitable powers of a court of equity, independent of the 
prerogative of the sovereign power, has been adopted and 
applied. Hobbs v. Board of Education, 126 Neb. 416, 253 N. 
W. 627. The power of the court is ordinarily based on 
the existence of a charitable trust or an absolute gift to a 
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charitable organization. Bogert, Trusts and Trustees, 1291, 
sec. 432. The cy pres doctrine may be defined as meaning 
“* * * that when a definite function or duty is to be per- 
formed, and it cannot be done in exact conformity with the 
scheme of the person or persons who have provided for it, 
it must be performed with as close approximation to that 
scheme as reasonably practicable; * ** .” 14C. J. 8. 512, 
sec. 52. The doctrine of judicial cy pres is in reality a prin- 
ciple of construction based on a judicial finding of the do- 
nor’s intention as applied to new conditions. But ordinar- 
ily the doctrine can only be properly applied in a case 
where there is a general charitable purpose, since a court 
of equity will not be permitted by construction to defeat the 
particular purpose of the donor’s narrow charitable trust 
intent. Gilman v. Burnett, 116 Me. 382, 102 Atl. 108. The 
cy pres doctrine therefore has no application in the case at 
bar. 

It is urged that the general demurrer to the petition was 
properly sustained for the reason that the petition shows 
the cause was barred by the statute of limitations. The do- 
nee of a charitable gift has a reasonable time in which to 
give effect to the donor’s charitable purpose. What consti- 
tutes a reasonable time must be determined from al} the 
circumstances affecting and surrounding the gift. Allebach 
v. City of Friend, supra. The statute of limitations does 
not commence to run until such reasonable time has elapsed. 
It does not affirmatively appear on the face of the petition 
whether such reasonable time has elapsed, it being a ques- 
tion to be determined from al] the facts and circumstances 
with reference thereto. We are unable.to say, therefore, 
from a reading of the petition that the statute of limita- 
tions bars the action. The demurrer on this ground should 
have been overruled. 

It is urged that the attorney general is a necessary party 
to the action and that the demurrer on the ground that 
there was a defect in parties plaintiff was properly sus- 
tained. The case before us was filed to obtain a judicial de- 
termination that the charitable bequest had failed. We 
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think the rule was well stated in the English case of Ware 
v. Cumberlege, 20 Beav. 503, wherein the court said: “It 
is difficult to lay down any general rule, which shall be 
adapted to every case; there must be a great deal of discre- 
tion in these matters. The general] principle which regu- 
lates them I take to be something of this description :—the 
attorney general represents all absent charities, and it is 
sufficient to have him here to represent all absent charities. 
But absent charities may obviously be of two different char- 
acters: they may either be under gifts to specified individ- 
ual charities, or to charity generally. In case the gift is for 
charity generally, no one can represent it but the attorney 
general, and he must be here to represent such general char- 
ities. When there are specified individual charities, then 
the attorney general’s presence is not universally necessary ; 
but it is required by the court upon various occasions, as, 
for instance, where any rules are required for the regula- 
tion of the internal conduct of the charity itself, such as the 
establishment of a scheme and the like; there the attorney 
general is necessary for the purpose of aiding and assisting 
the court in directing and sanctioning the general system 
and principle that ought to govern charities of those de- 
scriptions. But there are other cases where there is no 
question as to the conduct or management of the charities, 
but only whether the charity is entitled to a particular leg- 
acy or not. In those cases, the attorney general is rather 
in the nature of a trustee for those charities, and the court 
prefers having before it the charities beneficially interest- 
ed, for the purpose of putting their interests before the 
court in the light which they consider most favourable to 
them. In those cases I think it preferable that the charity 
itself should appear, rather than that the attorney gener- 
al should represent it.” See, also, Tyssen’s Charitable Be- 
quests (2d ed.) 218. 

A text-writer in discussing this subject says: “In’ques- 
tions concerning a voluntary and private charitable soci- 
ety, the attorney general is not a necessary party, Anon., 
8 Atk. 277. And where a legacy is given to the treasurer, 
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or other officer of some established charitable institution, 
to become part of its genera] funds, the attorney general 
need not be made a party, Weilbeloved v. Jones, 1 Sim. & S. 
40. It is otherwise where a legacy to an established char- 
ity is upon trusts not corresponding with those upon which 
its general funds are held, Corporation of the Sons of the 
Clergy v. Mose, 9 Sim. 610; or the charity has no perman- 
nent trust, Wellbeloved v. Jones, 1 Sim. & 8. 40; In b. Me- 
Auliffe, (1895) P. 290.” Tyssen’s Charitable Bequests (2d 
ed.) 219. 

“There can, therefore, be no question but that the attor- 
ney general is in any case a proper party in a litigation in- 
volving a charitable trust, whether he appears as plaintiff 
or as defendant. * * * But though he is a proper party in 
any case, he is not for that reason in all cases a necessary 
party. ‘The public interests must be directly and essential- 
ly, rather than remotely and accidentally, involved as to 
some distinct issue in order to prevent the cause from pro- 
ceeding to a decision without the presence of the attorney 
general as a party.’” Zollmann, Charities, 427, 428. It 
would seem therefore that the attorney genera] is a neces- 
sary party to any action involving a gift or trust with a 
general charitable purpose, and conversely, if the gift or 
trust involved only a special charitable purpose, the donee 
ig usually considered the necessary party and the attorney 
general is not. We conclude that in a suit by heirs of the 
donor of a gift for a particular charitable purpose, where 
no general charitable intent is shown, to recover the bequest 
because of the failure of the purpose, the attorney general 
is not a necessary party. 

It is urged that the heirs of Henry Rohlff have no in- 
terest in the bequest and are not therefore proper parties 
plaintiff. The petition alleges the complete failure of a 
grant for a particular purpose. If such allegations be es- 
tablished by the evidence, a reverter to the heirs of the do- 
nor can be enforced, even in the absence of an express prc- 
vision to that effect. The applicable rule is: “On the other 
hand, the fund will revert to the donor’s estate or to his 
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heirs at law even in the absence of an express provision 
therefor, if it is clear that he had no general charitable pur- 
pose in mind but instead contemplated the carrying out of 
one or more particular purposes which are impossible of 
fulfillment, as where the beneficiaries have failed to accept 
it, or where the particular institution he intended to aid no 
longer exists. Accordingly, in gifts or bequests for specific 
rather than general charitable purposes, or in charitable 
bequests to corporations, there may be a possibility of re- 
verter to the heirs of the donor.” 14 C. J. S. 535, sec. 67. 
See, also, 2 Perry, Trusts and Trustees (7th ed.) sec. 726. 
It necessarily follows that if conditions exist which, if es- 
tablished, would require a reverter to the heirs of the do- 
nor, such heirs are proper persons to bring the action to 
have that question judicially determined. Under such cir- 
cumstances, the heirs become the beneficiaries of a result- 
ing trust and are entitled to enforce any rights they may 
have by a proper application to the courts. 

We are of the opinion, therefore, that the petition states 
a cause of action and that the trial court erred in sustain- 
ing defendants’ demurrer. The judgment is reversed and 
the cause remanded for further proceedings in accordance 
with this opinion. 

REVERSED. 


BERTHA E. GILLAN, APPELLEE, V. EQUITABLE LIFE ASSUR- 
ANCE SOCIETY, APPELLANT. 
10 N. W. (2d) 693 


FILED JULY 23, 1943. No. 31397. 


1. Insurance. In the absence of statute the chief distinction be- 
tween a warranty and a representation in insurance law is that 
the former is the assertion by the assured of some fact, on the 
literal truth of which the validity of the policy depends, without 
regard to the materiality of such fact; while a representation is 
also the assertion by the assured of a fact, but the validity of the 
policy does not depend upon the literal truth of such assertion. 
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By statute it is provided that all statements made by 
an insured shall, in the absence of fraud, be deemed representa- 
tions and not warranties. 

In the absence of statute a warranty by an insured 

which is false and fraudulent renders the policy of insurance 

void at the option of the insurer when the falsity of the warran- 
ty comes to its attention. 

By statute no oral or written representation or warran- 

ty made in the negotiation for a contract or policy of insurance 

by the insured, or in his behalf, shall be deemed material or de- 
feat or avoid the policy or prevent its attaching unless such mis- 
representation or warranty deceived the company to its injury. 

Where a question in an application for insurance calls 

for an answer peculiarly within the knowledge of the applicant, 

an untrue answer relating to a matter material to the risk and 
relied upon by the insurer, if timely advantage is taken thereof 
by the insurer, will avoid the policy. 

In an action at law on an insurance policy an assured 
may not, by parol evidence, impeach his written statements in 
the application in those cases where the application has become 
a part of the contract, by stipulation and in accordance with 
statute, and a copy thereof attached to the policy at the time of 
delivery. ; 

7, Evidence. The rule of law that parol evidence is admissible in 
an action at law on the policy of insurance to prove that an- 
swers in the application were not those of the insured, and that 
the insured made true answers which were incorrectly recorded 
without the knowledge of the insured is overruled. 

8. ‘Trial. Where a certain theory on any issue is relied upon by the 
parties at the trial as the proper one, it will be adhered to on ap- 
peal whether it is correct or not. 


APPEAL from the district court for Fillmore county: 
STANLEY BARTOS, JUDGE. Opinion on motion for rehearing 
of case reported in 142 Neb. 497. Former opinion vacated 
in part. Rehearing denied. - 


Brown, Crossman, West, Barton & Fitch and Sloans, Kee- 
nan & Corbitt, for appellant. 


Waring & Waring and Perry, VanPelt & Marti, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 
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YEAGER, J. 

This action is now before this court on rehearing. An 
opinion previously adopted is reported in 142 Neb. 497, 6 
N. W. (2d) 782. In the light of the view now taken a fur- 
ther statement appears to be required. 

The action is at law and was commenced in the county 
court of Fillmore county, Nebraska. It was by Bertha E. 
Gillan, plaintiff, against the Equitable Life Assurance So- 
ciety, defendant, and was to recover disability benefits of 
$50 a month for the months of March, April and May, 1941, 
on an insurance policy. The policy. was a 20-payment life 
contract with a disability benefit provision for which an ad- 
‘ditional premium was paid. In the county court judgment 
was for the plaintiff from which the defendant appealed to 
the district court. There was a trial to a jury in the dis- 
trict court which resulted in a verdict and judgment for the 
plaintiff. From this judgment the defendant has brought 
the case to this court on appeal. 

In her petition the plaintiff pleaded substantially that in 
January, 1929, the defendant issued to her a convertible 
term life insurance policy for $5,000, convertible within 
five years, in the consideration of quarterly premiums in 
the amount of $21.85 and that the policy contained a provi- 
sion for the payment of $50 a month in case of total and 
permanent disability with a provision that premiums should 
be waived in case of such disability. The policy lapsed for 
nonpayment of premium in 1929 but was reinstated in the 
same year. In 1934 the policy was converted to a 20-pay- 
ment life policy and the converted life policy contained the 
same provision for disability benefits as the original con- 
tract. She alleged that she became totally and permanent- 
ly disabled in 1930 and that the defendant paid the month- 
ly benefits from the date of disability to March, 1941, when 
it ceased to pay. She prayed for a judgment for $150 which 
was for monthly benefits for three months after the de- 
fendant ceased to make payments. 

In an answer to the petition, it was alleged substantially 
that the plaintiff procured the policy by fraud; that the ap- 
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plication therefor which required that plaintiff submit to a 
medical examination and make response to questions to be 
propounded and which she was required to sign, contained 
false statements of fact material to the risk; that she was 
required to appear before a medical examiner of the de- 
fendant and state the name of every physician or practi- 
tioner whom she had consulted or who had treated her dur- 
ing the past five years and to answer the question: “Have 
you ever had or been treated for any disease or disturbance 
of the stomach, liver, intestines, kidney, bladder, or genito- 
urinary organs?” That the inquiries were made by the 
medical examiner and to the first inquiry she answered that 
she had consulted none. To the second she answered in the 
negative and the answers so made were entered on the ap- 
plication by the examiner and signed by plaintiff, which 
answers plaintiff agreed in the following words should be- 
come a part of the contract: ‘the foregoing answers shall 
also become part of any policy contract that may be issued 
on the strength thereof.” That the answers were false in 
that prior to 1918 plaintiff had a disturbance or disease of 
the right kidney, which was anchored by a surgical opera- 
tion, also that she had submitted to an operation for the re- 
moval of the right fallopian tube and an ovary, and further 
in May, 1928, she had submitted to an operation for the re- 
moval of her uterus. 

It is further alleged that included in the quarterly pre- 
mium of $21.85 was a premium of $2.90 for the disability 
feature of the policy. 

It is further alleged that relying on the false representa- 
tions of the plaintiff the defendant approved her applica- 
tion for disability benefits and paid her $50 a month from 
May 9, 1930, to March 9, 1941, or a total of $6,550, when it 
ceased to make payments for the reason that at that time it 
discovered the falsity of the statements made by plaintiff 
in her application. 

By way of cross-petition the defendant sought to recover 
a judgment for $6,550, that being the amount claimed to 
have been paid because of the false and fraudulent repre- 
sentations of the plaintiff. 
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For reply the plaintiff denied that she made any false 
statements and alleged that she answered truthfully all 
questions propounded to her but that without her knowl- 
edge the untruthful answers were written in by the exam- 
iner and that she appended her signature without reading 
the answers and knew not their content. 

Preliminary to a discussion of the issues thus presented 
by the pleadings it seems proper to state that this action in 
no wise affects the life insurance policy. By the specific 
terms of the policy it became incontestable as to life insur- 
ance after one year from the date of issue. Incontestabil- 
ity by likewise specific provision did not extend to the dis- 
ability provision. If there was fraud it affects only the dis- 
ability provision. . 

As pointed out in the former opinion the principal issue 
of fact arose on the traversed plea of the defendant that the 
insurer was induced by false material statements of plain- 
tiff to enter into the contract and that otherwise the risk 
for disability benefits would not have been assumed. The 
opinion passes directly from this observation to the burden 
of proof and states as a rule of law the following: “On 
this issue the burden was on defendant to prove that the 
statements were untrue, that they were made knowingly 
with the fraudulent intent to mislead and deceive insurer, 
that they were material to the risks and that the insurer 
relied on them.” As authority for the rule Pollard v. Royal 
Highlanders, 128 Neb. 790, 260 N. W. 399, is cited. This 
was premature if not definitely erroneous. If this rule is 
applicable it must be so because the statements were rep- 
resentations as distinguished from warranties. The state- 
ment in Pollard v. Royal Highlanders, supra, is the follow- 
ing: ‘The law is also well settled in this state that, in or- 
der to defeat a recovery because of representations made 
to the insurer alleged to be false, the insurer must prove 
that the representations are untrue, and were made by the 
_ assured knowingly with the fraudulent intent to mislead 
and deceive, that they were material to the risk, and were 
relied on by the defendant.” 
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There can be no question that the court, in announcing 
this definitive principle, intended that it should apply to 
representations alone since in the paragraph immediately 
preceding, the distinction between representations and war- 
ranties is clearly drawn. It was there stated: “The chief 
distinction between a warranty and a representation in in- 
surance law is that the former is the assertion by the as- 
sured of some fact, on the literal truth of which the validity 
of the policy depends, without regard to the materiality of 
such fact; while a representation is also the assertion by 
the assured of a fact, but the validity of the policy does not 
depend upon the literal truth of said assertion.” 

This rule then may not be applied unless and until it is 
ascertained that the answers claimed to have been made by 
plaintiff were representations and not warranties. 

Whether they were representations or warranties, if 
made by plaintiff, must depend upon an analysis of the con- 
tract, and application thereto of the part of section 44-602, 
Comp. St. 1929, which distinguishes representations and 
warranties in insurance contracts where the application be- 
comes a part of the contract, rather than the decisions of 
the court and texts wherein these terms are defined. 
There being no ambiguity, the legislative definition must be 
accepted. The provision referred to is the following: “No 
policy of life or endowment insurance, except policies of 
industrial insurance or where the premiums are payable 
monthly or oftener, shall be issued or delivered in this state 
unless it contains in substance the following provisions: 
* * * 3. A provision that the policy shall constitute the en- 
tire contract between the parties; but if the company de- 
sires to make the application a part of the contract, it may 
do so; Provided, a copy of such application shall be en- 
dorsed upon or attached to the policy when issued, and in 
such case, the policy shall contain a provision that the pol- 
icy and the application therefor shall constitute the entire 
contract between the parties; and 4. A provision that all 
statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties, and 
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that no such statement shall avoid the policy unless it is 
contained in a written application, and a copy of such ap- 
plication shall be endorsed upon or attached to the policy 
when issued.” 

That the answers here were false there can be no ques- 
tion. Were they also fraudulent, or in the words of the 
statute was there an “absence of fraud’ in their making? 
If there was an absence of fraud then they were represen- 
tations. 

Fraud has been defined as follows: 

“Fraud consists of some deceitful practice or wilful de- 
vice, resorted to with intent to deprive another of his right, 
or in some manner to do him an injury. As distinguished 
from negligence, it is always positive, intentional.” Black’s 
Law Dictionary (3d ed.) 813. 

“Fraud, in the sense of a court of equity, properly in- 
cludes all acts, omissions, and concealments which involve 
a breach of legal or equitable duty, trust, or confidence just- 
ly reposed, and are injurious to another, or by which an 
undue and unconscientious advantage is taken of another.” 
Black’s Law Dictionary (3d ed.) 813. 

“Deception practiced in order to induce another to part 
with property or surrender some legal right; a false repre- 
sentation made with an intention to deceive; may be com- 
mitted by stating what is known to be false or by profess- 
ing knowledge of the truth of a statement which is false, 
but in either case, the essential ingredient is a falsehood 
uttered with intent to deceive.” Black’s Law Dictionary 
(3d ed.) 44. 

Within the meaning of these definitions the conclusion is 
inescapable that the answers given by plaintiff were fraud- 
ulent. It is well known that the issuance of policies with or 
without disability benefits is dependent upon the health of 
the applicant, and a wilful and intentional failure of an ap- 
plicant to disclose in response to direct and clear inquiry 
that which the company had the right to know for the pur- 
pose of determining the true state of health of the appli- 
cant, and whether or not it would accept the risk, cannot 
be considered other than fraudulent. 
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This case is clearly distinguishable from Modern Wood- 
men of America v. Wilson, 76 Neb. 344, 107 N. W. 568. In 
that case this court permitted the verdict in favor of plain- 
tiff, who had made untrue statements regarding matters 
bearing on his health in his application for insurance, to 
stand on the ground of high probability that the insured 
‘did not understand the questions propounded. The case of 
Yonda v. Royal Neighbors of America, 96 Neb. 730, 148 
N. W. 926, is also distinguishable. There it was concluded 
that the insured when she made the statement as to her 
health, in the light of the evidence, only expressed an opin- 
ion and did not make a warranty, and with regard to at- 
tendance of a physician, because of the insignificance of 
treatment, could well have failed to respond correctly be- 
cause of lapse of memory. The doctor had not been called 
for her but prescribed while in attendance upon another 
member of the family. 

We do not think the case of Pollard v. Royal Highland- 
ers, supra, supports the position of plaintiff here. There 
the insured made application for reinstatement of a policy 
of life insurance. She certified to her good health in the 
following words: “I have sustained no personal injury, 
nor been afflicted with any disease or sickness from which 
I am not now fully recovered.” The court properly held 
that under the evidence there was a jury question as to the 
truthfulness of the certificate and the intention in making 
it. No such question was presented here. The untruthful- 
ness of the answers attributed to plaintiff in this case ap- 
pears without question. 

Within the meaning of the statute (Comp. St. 1929, sec. 
44-602) we are required to hold that the answers given by 
plaintiff were warranties and not representations. In the 
absence of statute, under the decisions of this court, we 
would still be required to hold that they were warranties. 
See Aetna Ins. Co. v. Simmons, 49 Neb. 811, 69 N. W. 125; 
Aetna Life Ins Co. v. Rehlaender, 68 Neb. 284, 94 N. W. 
129; Royal Neighbors of America v. Wallace, 73 Neb. 409, 
102 N. W. 1020; Modern Woodmen of America v. Wilson, 
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supra; Yonda v. Royal Neighbors of America, supra; Beel- 
er v. Supreme Tribe of Ben Hur, 106 Neb. 853, 184 N. W. 
917; Morrissey v. Travelers Protective Ass’n, 122 Neb. 329, 
240 N. W. 307; Pollard v. Royal Highlanders, supra. 

The next matter for determination is that of whether or 
not the warranty avoids the right of plaintiff to recover 
the benefits provided in the policy. 

In the absence of statute the rule has generally been de- 
clared to be that a warranty by an insured which is false 
and fraudulent renders the policy of insurance void at the 
option of the insurer when the falsity of the warranty 
comes to its attention. Spaulding v. Mutual Life Ins. Co., 
96 Vt. 67, 117 Atl. 376; Minsker v. John Hancock Mutual 
Life Ins. Co., 254 N. Y. 388, 173 N. E. 4; Axelroad v. Met- 
ropolitan Life Ins. Co., 267 N. Y. 487, 196 N. E. 388; Gre- 
ber v. Equitable Life Assurance Society, 43 Ariz. 1, 28 Pac. 
(2d) 817; Metropolitan Life Ins. Co. v. Alterovitz, 214 
Ind. 186, 14 N. E. (2d) 570; Mutual Life Ins. Co. v. Hilton- 
Green, 241 U. S. 613, 36 S. Ct. 676. 

In this state by statute (Comp. St. 1929, sec. 44-322) no 
misrepresentation or warranty made in the negotiation for 
a policy or contract of insurance by an insured may oper- 
ate to avoid the policy unless such misrepresentation de- 
ceived the company to its injury. The section is the fol- 
lowing : 

“No oral or written misrepresentation or warranty made 
in the negotiation for a contract or policy of insurance by 
the insured, or in his behalf, shall be deemed material or 
defeat or avoid the policy or prevent its attaching unless 
such misrepresentation or warranty deceived the company 
to its injury. The breach of a warranty or condition in any 
contract or policy of insurance shall not avoid the policy 
nor avail the insurer to avoid liability unless such breach 
shall exist at the time of the loss and contribute to the loss, 
anything in the policy or contract of insurance to the con- 
trary notwithstanding.” 

It will be noted that the section contains two sentences. 
The first deals with the effect of making misrepresenta- 
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tions and warranties and the second, breach after issuance 
of policy. This is important only for the purpose of point- 
ing out that the argument of plaintiff that the defendant 
has no ground for complaint since plaintiff did not become 
disabled in consequence of any ailment suffered before is- 
suance of the policy, and in further consequence the defend- 
ant suffered no loss therefrom, is beside any point in this 
case. The loss contemplated by the second sentence per- 
tains to loss occasioned by breach. We are here concerned 
only with deception causing injury as the result of misrep- 
resentation or warranty in the procurement of issuance of 
the policy as is apparent from the plain wording of the stat- 
ute. See Muhlbach v. Illinois Bankers Life Ass’n, 108 Neb. 
146, 187 N. W. 787. 

Was the defendant injured within the meaning of the 
law by the answers in the application? That the condition 
and state of health of plaintiff at the time of her application 
was important to the risk of life insurance and disability 
benefits cannot well be denied. Her response to specific in- 
_quiries in relation to her health or to matters from which 
the state of her health might be ascertained were no less 
material. Her position required of her honesty and good 
faith, at least in those matters which were peculiarly with- 
in her own knowledge and beyond the knowledge of the de- 
fendant, in answering the questions propounded. 

In Muhlbach v. Illinois Bankers Life Ass’n, supra, it is 
stated: “Where the question in the application calls for 
an answer peculiarly within the knowledge of the appli- 
cant, an untrue answer relating to a matter material to the 
risk and relied upon by the insurer will avoid the policy. 
In Seal v. Farmers & Merchants Ins. Co., 59 Neb. 253, the 
application was for fire insurance, in which the insured 
falsely stated there were no liens upon the premises, and it- 
was held the false statement avoided the policy. In Swan- 
back v. Sovereign Camp, W. O. W., 103 Neb. 34, the in- 
sured falsely stated that he had never been rejected by any 
other insurance company in applying for life insurance, 
and it was held that the false statement avoided the policy. 
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It will be observed that the questions asked in these cases 
called for information peculiarly within the personal knowl- 
edge of the applicant.” In the same opinion, referring to 
section 44-322, then section 3187, Rev. St. 1913, the court 
said: “It seems plain that the question now before us aris- 
es under the first clause of the section above quoted. The 
statute was never intended to deprive an insurance com- 
pany of the defense of fraud in the negotiations for the 
contract of insurance. On the contrary, by its very terms 
it is said that the misrepresentations shall not avoid the 
policy unless the misrepresentations deceived the company 
to its injury. If, through the untrue statement of the in- 
sured, the defendant was induced to issue the policy, and 
thus become obligated under its contract, when it would 
not have done so had a truthful answer been made, it would 
seem clear that the defendant was deceived to its injury, 
and the statute above quoted would not apply.” See, also, 
Goodell v. Union Automobile Ins. Co., 111 Neb. 228, 196 
N. W. 112; Morrissey v. Travelers Protective Ass’n, supra; 
Scott v. New England Mutual Life Ins. Co., 126 Neb. 514, 
253 N. W. 685. 

In the light of the authorities and under the facts of this 
case the conclusion is inescapable that the defendant was 
injured by reason of the false answers contained in the ap- 
plication of plaintiff for insurance. 

There remains a further important question for consid- 
eration and determination. Plaintiff by reply has alleged 
that she gave truthful answers to the questions but that the 
medical examiner recorded the false ones which appear in 
the application, without her knowledge and that she signed 
her name without reading and that she was without knowl- 
edge of the falsity of the answers. She so testified. The 
medical examiner testified that he recorded the answers as 
given by her. 

The defendant contends substantially, assuming that the 
answers were not those given by plaintiff, that in an action 
at law on the policy she may not be permitted by parol evi- 
dence to vary, contradict or impeach the terms of her writ- 
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ten contract. As has been, pointed out, agreeable to the 
statute and stipulation in the policy, the application became 
a part of the contract, and of course a copy of the applica- 
tion was attached to the policy delivered to plaintiff. 

In Greber v. Equitable Life Assurance Society, supra, the 
court, in denying the right of the insured to assert lack 
of knowledge of the contents of an answer in an applica- 
tion which became a part of the contract, said: “In ad- 
dition, an exact copy of the answers he had made in his 
application * * * was * * * attached to the policy before 
it was delivered, and a reading of it when he received it 
would have disclosed to him that he had answered the phy- 
sician incorrectly relative to a previous rejection and have 
led, if it had been done inadvertently, to a correction of it.” 
In the same opinion the court quoted with approval the fol- 
lowing from Minsker v. John Hancock Mutual Life Ins. Co., 
supra: “When an insured receives a policy, it is his duty 
to read it or have it read, and if an application incorporat- 
ed therein does not contain correct answers to the questions 
asked by the medical examiner it is his duty to have it cor- 
rected.” ‘ 

The supreme court of the United States in Northern 
Assurance Co. v. Grand View Bldg. Ass’n, 183 U. S. 308, 
22 8. Ct. 1383, a case originating in Nebraska, declared that 
the rule with regard to impeachment of the contents of or- 
dinary contracts was equally applicable to insurance con- 
tracts. In relation to this subject in its application to or- 
dinary as well as insurance contracts the court in the opin- 
ion quoted with approval from Starkie (9th Am. ed.) 587: 
“Tt is likewise a general and most inflexible rule, that wher- 
ever written instruments: are appointed, either by the re- 
quirement of law, or by the compact of the parties, to be 
the repositories and memorials of truth, any other evi- 
dence is excluded from being used, either as a substitute 
for such instruments or to contradict or alter them. This 
is a matter both of principle and policy; of principle, be- 
cause such instruments are in their nature and origin en- 
titled to a much higher degree of credit than parol evi- 
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dence; of policy, because it would be attended with great 
mischief if those instruments upon which men’s rights de- 
pended were liable to be impeached by loose collateral evi- 
dence.” 

In Metropolitan Life Ins. Co. v. Alterovitz, supra, a case 
in point of fact very similar to the one at bar, the court, 
after reviewing many decisions, quoted and adopted the 
following rule from Sun Fire Office v. Wich, 6 Colo. App. 
108, 39 Pac. 587: “There is no reason, in contracts of in- 
surance, that a party should be, by law, relieved from the 
duty of exercising the same ordinary care and prudence 
that is required in every other business transaction. It 
is the duty of every man to read what he signs. His fail- 
ure to do so will or should not relieve him, or allow him 
to avoid the contract.” In adopting the rule the court said: 
“This seems to us to be a sound statement of law and es- 
pecially in view of the fact that in the instant case the ap- 
pellee under his own signature stated that the answers to 
the questions in the application were correctly written as 
given by the applicant and were full, true and complete. 
It is at once apparent that in an ordinary contract the ap- 
pellee would be bound by such a statement and we see no 
sound reason why the same rule should not apply in the in- 
stant case although it is a contract of insurance.” 

The United States supreme court in Lumber Underwrit- 
ers v. Rife, 237 U. 8. 605, 35 S. Ct. 717, said in regard to 
contracts of insurance: “Of course if the insured can prove 
that he made a different contract from that expressed in 
the writing he may have it reformed in equity. What he 
cannot do is to take a policy without reading it and then 
when he comes to sue at law upon the instrument ask to 
have it enforced otherwise than according to its terms. 
The court is not at liberty to introduce a short cut to refor- 
mation by letting a jury strike out a clause.” 

Other cases generally supporting the rule contended for 
by the defendant are, Azelroad v. Metropolitan Life Ins. 
Co., 267 N. Y. 437, 196 N. E. 388; Layton v. New York Life 
Ins. Co., 55 Cal. App. 202, 202 Pac. 958; Modern Woodmen 
of America v. Angle, 127 Mo. App. 94, 104 S. W. 297. 
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After a careful consideration of the authorities we con- 
clude that there is no sufficient reason in contracts of insur- 
ance why a party should be relieved from the duty of exer- 
cising the ordinary care and prudence that would be exact- 
ed in relation to other contracts. 

The proper rule of law is that in an action at law on an 
insurance policy an assured may not, by parol evidence, 
impeach the written statements of the assured in the appli- 
cation in those cases where the application has become a 
part of the contract by stipulation and in accordance with 
statute and a copy thereof attached to the policy at the 
time of delivery. ‘ 

We are not unmindful of the fact that in the early case 
of German Ins. Co. v. Frederick, 57 Neb. 538, 77 N. W. 
1106, this court adopted the rule that parol evidence was 
admissible to prove that answers were not those of the in- 
sured, and that the insured made true answers which were 
incorrectly recorded without the knowledge of the insured. 
This rule has been followed as late as 1939 in the case of 
Farmers & Bankers Life Ins. Co. v. Mathers, 135 Neb. 757, 
284 N. W. 286, but having in mind the safeguards with 
regard to misrepresentations and warranties contained in 
section 44-822, Comp. St. 1929, and a due appreciation of 
the integrity of written contracts in general and the integ- 
rity which should obtain in insurance contracts, the rule 
contained in those decisions is overruled. 

An examination of the record reveals, however, that the 
evidence of plaintiff to the effect that she gave the correct 
answers to defendant’s medical examiner and that he in- 
serted incorrect answers in the application was not object-_ 
ed to. Neither was objection made to the statement of 
plaintiff that she signed the application without knowledge 
of the incorrect answers contained therein. The defend- 
ant, not having objected at the trial, is in no position to ob- 
ject to the receiving of such evidence at this stage of the 
proceedings. It is evident that the case was tried in the 
district court on the theory that plaintiff could properly 
tender parol evidence to vary the terms of the application 
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signed by her. The trial court adopted this theory of the 
parties in his instructions to the jury. In doing this, no 
error was committed. We have many times held that, 
where a certain theory on any issue is relied upon by the 
parties at the trial as the proper one, it will be adhered to 
on appeal whether it is correct or not. Behle v. Loup River 
Public Power District, 138 Neb. 566, 293 N. W. 413; Unit- 
ed States Tire Dealers Mutual Corporation v. Laune, 139 
Neb. 26, 296 N. W. 333; Bohmont.v. Moore, 141 Neb. 91, 
2N. W. (2d) 599. The judgment of the district court must 
under these circumstances be affirmed. 2 

The former opinion in this case is vacated and sat aside 
in so far as it conflicts with this opinion. The motion for 
a rehearing is denied for the reasons herein stated. 

REHEARING DENIED. 


STATE OF NEBRASKA, APPELLEE, V. PLATTE VALLEY PUBLIC 
POWER AND IRRIGATION DISTRICT, APPELLANT. 
10 N. W. (2d) 631 


FILED JULY 23, 1943. No. 31614. 


1. Public Lands. The legislature is without power to make a grant 
in fee of, or an easement over, public school lands without com- 
pensation for the damage for such taking or use. 

The state as trustee of public school lands is without 
power through legislative means or otherwise to bestow a special 
benefit upon any person or corporation, public or private, at the 
expense of the cestui que trust, the public school system of the 
state. 

3. States. The general rule that the doctrine of laches cannot be 
applied against public rights is applicable in this state in cases 
where the action deals with a public right, such as the public 
school lands and funds, which the state as trustee is bound by 
contract with the United States government and the Constitu- 
tion of the state to protect and hold inviolate. 

4. Action. Laches is not based on mere passage of time as is the 
statute of limitations; it is founded upon inequity resulting 
from changed conditions of the property or the parties. 
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5. Damages. Where interest is claimed as damages, and not by 
reason of any contract therefor, it may not be allowed if the de- 
lay in the payment of the principal debt is the result of the neg- 
lect of the creditor to demand and enforce payment, if to re- 
quire payment would result in inequity and injustice. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Beeler, Crosby & Baskins, for appellant. 


Walter R. Johnson, Attorney General, and Robert A. 
Nelson, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER 
and CHAPPELL, JJ., and LIGHTNER, District Judge. 


YEAGER, J. 

This is an action instituted in the district court for Lin- 
coln county, Nebraska, by the state of Nebraska, plaintiff 
and appellee, against the Platte Valley Public Power and 
Irrigation District, a public corporation, defendant and ap- 
pellant. The action grew out of the taking by condemna- 
tion of section 16, township 13 north, range 33, west of the 
‘6th P. M. in Lincoln county, Nebraska, without compensat- 
ing the state of Nebraska as trustee of the public school 
lands and funds for the interest it had in said land at the 
time of the condemnation. 

Prior to December 1, 1908, the section of land was a part 
of the public school lands first of the organized territory of 
Nebraska and thereafter of the state of Nebraska. The 
history of its dedication to this purpose is fully set forth in 
State v. Central Nebraska Public Power and Irrigation Dis- 
trict, ante, p. 153, 8 N. W. (2d) 841, and therefore it be- 
comes unnecessary to repeat it here. On December 1, 1908, 
the legally empowered agency of the trustee of the public 
school lands sold this section of land under contract to one 
P. E. Gunderson for $8,320. Of the purchase price $832 
was paid. By the terms of the contract the balance became 
due 20 years after the date of the contract. The contract 
bore interest at the rate of 5 per cent. per annum. On Sep- 
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tember 11, 1928, the contract was extended for a period of 
10 years from December 1, 1928. The interest was duly 
paid on the contract up to and including the year 1934. 

The appellant here is a public power and irrigation dis- 
trict organized agreeable to the provisions of Senate File 
No. 310 of the 1933 session of the Nebraska legislature, as 
amended. It now appears as section 70-707, Comp. St. 
Supp. 1941. Among the powers granted to such corpora- 
tions is that of eminent domain. It purports also to grant 
the use and occupation of state and other public lands with- 
out compensation. 

Under the grant of power of snincnt domain the appel- 
lant, on September 7, 1934, instituted condemnation pro- 
ceeding and the land in question was condemned and tak- 
en. In the condemnation proceeding the value of the land 
was fixed at $27,200. The value of the interest of Gunder- 
son was fixed at $19,712, or the difference between the en- 
tire valuation and the amount still unpaid on his contract 
of purchase which was $7,488. Gunderson was paid but 
the balance due on the contract to the state (trustee) has 
never been paid. 

The action here was for $7,488 and interest at 7 per cent. 
per annum from September 24, 1934. 

A jury was waived and the’ case tried to the court with 
the result that judgment was rendered in favor of plain- 
tiff and against defendant for $7,488 and interest thereon 
in the amount of $3,687.84, or a total of $11,175.84. In- 
terest was computed at the rate of 6 per cent. per annum 
from September 24, 1934. From this judgment the defend- 
ant has appealed. 

The theory on which the appellant failed and refused to 
pay the balance due on the contract was that it had the 
right to take and use state or other public lands in the con- 
struction and operation of its works without compensation. 
On this theory the appellant contends that judgment was 
erroneously rendered against it. 

In State v. Central Nebraska Public Power and Irriga- 
tion strict, supra, we held that the legislature is without 
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power to make a grant in fee of, or an easement over, pub- 
lic school lands without compensation for the damage for 
such taking or use. 

Also we held that the state as trustee is without power 
through legislative means or otherwise to bestow a special 
benefit upon any person or corporation, public or private, 
at the expense of the cestui que trust, the public school sys- 
tem of the state. 

On reexamination of the question we find no reason for 
departure from our former holding. The appellant may not 
be permitted to claim this special benefit at the expense of 
the public school system of the state of Nebraska. 

Further assignment of error is that appellee was guilty 
of laches by failure to take timely action to institute and 
to prosecute the demand for principal and interest. 

The action was instituted September 3, 1937, and the is- 
sues finally joined by reply on April 1, 1939. Trial was. 
started on October 6, 1942, and judgment was rendered De- 
cember 12, 1942. 

In the condemnation action Charles W. Bryan, then gov- 
ernor of the state of Nebraska, Paul F. Good, attorney gen- 
eral, and Harry P. Conklin, commissioner of public lands 
and buildings, were served with notice, but appellee failed 
to appear therein and no appeal was taken. 

The matter of service of notice on the duly constituted 
officials of the state has no significance beyond showing 
knowledge, actual or constructive, of the condemnation pro- 
ceeding and the results thereof, since this proceeding is not 
grounded on irregularity of that proceeding, but on failure 
of appellant here to perform in accordance with the find- 
ing made in the condemnation proceeding. 

The general rule is that the doctrine of laches cannot be 
applied against public rights. In other words laches is not 
available against the government’or state, in a suit by it to 
enforce a public right, or to protect a public interest. The 
laches of the officers or agents of the state will not be im- 
puted to the state. People v. Commercial Union Fire Ins. 
Co., 322 Ill. 326, 153 N. E. 488; United States v. Commis- 
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sioner of Banks, 254 Mass. 173, 149 N. E. 883; Lancaster 
v. Gray County, 127 8. W. (2d) (Tex. Civ. App.) 385; City 
of Paducah v. Gillispie, 273 Ky. 101, 115 S. W. (2d) 574. 

Certain of the jurisdictions, notably Arizona, Mississip- 
pi and Pennsylvania, hold to the contrary. Blackburn v. 
United States, 5 Ariz. 162, 48 Pac. 904; Commonwealth v. 
Union Traction Co., 327 Pa. St. 497, 194 Atl. 661; City of 
Jackson v. Alabama & V. R. Co., 172 Miss. 528, 160 So. 602. 

This jurisdiction appears never to have announced its po- 
sition in this regard. It appears, however, in light of rea- 
son, that the general rule should be adhered to in those 
cases where the action deals with a public right, such as 
the public school lands and funds, which the state as trus- 
tee is bound by contract with the United States government 
and the Constitution of the state to protect and hold invio- 
late. State v. Central Nebraska Public Power and Irriga- 
tion District, supra. 

The decision here on this point, however, would still be 
in favor of appellee if it were grounded on the rule an- 
nounced by the decisions of this jurisdiction with regard 
to laches in application to private parties. 

The rule as most recently announced by this court is as 
follows: ‘“Laches is not based on the mere passage of time 
as is a statute of limitations; it is founded upon inequity 
resulting from changed conditions of the property or the 
parties.” Neisius v. Henry, 142 Neb. 29,5 N. W. (2d) 291. 
See, also, Schurman v. Pegau, 136 Neb. 628, 286 N. W. 921. 

There is nothing here to indicate a changed condition by 
which inequity would be imposed upon or exacted of the 
appellant by requiring it to pay that which it has illegally 
withheld since 1934. It has had the use and occupancy of 
the land as well as the use of the money properly belong- 
ing to the public school fund of the state. 

Appellant further contends that even if it be required to 
pay the principal of the claim, that by reason of the delay 
of appellee in seeking to recover, it should be relieved from 
the payment of interest. The rule for which appellant con- 
tends in this regard is stated in 33 C. J. 190, and is as fol- 
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lows: ‘‘Where interest is claimed as damages, and not by 
reason of any contract therefor, it will not be allowed if 
the delay in the payment of the principal debt is the result 
of the neglect of the creditor to demand and enforce such 
payment.” 

Analysis of the decisions supporting the rule discloses 
that this is not a positive but only a permissive rule to be 
exercised in the sound discretion of the court in the light 
of the facts and circumstances disclosed. If under the par- 
ticular circumstances it would be inequitable because of 
lapse of time and a failure of diligence to pursue the claim, 
then interest ought not to be allowed. Sanborn v. United 
States, 1385 U.S. 271, 10 S. Ct. 812; Redfield v. Bartels, 139 
U.S. 694, 11 S. Ct. 683. 

Under the facts disclosed by this record we are unable to 
say that the trial court abused its discretion in the matter 
of allowing interest. 

This permissive rule has its exception. The exception 
applies where the action is on contract which fixes the rate 
of interest. In such situation laches will not defeat a re- 
covery of interest. Redfield v. Ystalyfera Iron Co., 110 U. 
8S. 174, 3 S. Ct. 570. 

The action here is in damages but the measure is an 
amount, with interest, found to be due by a court of con- 
demnation on a contract in form and substance required by 
statute, which amount the appellant has failed to pay. Es- 
sentially appellee seeks but to be made whole on its con- 
tract of sale of this real estate. We conclude therefore 
that since the action is for the purpose of making the pub- 
lic school funds whole because of a failure of the contract 
brought about by an illegal act of the appellant the action 
is contractual within the meaning of the exception. 

The fina] contention of appellant to which we give atten- 
tion is that the computation of interest by the trial court 
was incorrect. The court computed interest at the rate of 
6 per cent. per annum from September, 1934, to Decem- 
ber, 1942. If interest is to be computed in accordance with 
statute with regard to contracts of public school lands and 
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delinquent interest on the purchase price of such lands then 
the computation is incorrect, but favorable rather than un- 
favorable to the appellant. 

Section 72-206, Comp. St. 1929, provides that unpaid bal- 
ances on contracts for the sale of educational lands made 
after April 5, 1907, shall draw interest at 5 per cent. per 
annum payable annually on January 1 of each year; also 
that the interest thereon shal! draw interest at 7 per cent. 
per annum. On this basis interest-at 5 per cent. from Sep- 
tember 24, 1934, to December 12, 1942, would be $3,076.32, 
which is interest for 8 years, 2 months and 18 days; inter- 
est on interest from January 1, 1935, to December 12, 1942, 
at 7 per cent. would be about $932.78; these two amounts 
added to $7,488, the balance due under the contract, would 
amount to $11,497.10. 

It can hardly be said that the appellee was not entitled 
to the benefit of its contract which was drawn in conform- 
ity with statute enacted for protection of the public school 
fund and the guidance of the trustee and its administrative 
officers. 

The error with respect to the judgment is favorable to 
the appellant, hence, since no cross-appeal was taken, it 
may not now be disturbed. 

The judgment of the district court is affirmed. 

AFFIRMED. 


CHARLES H. WHOMBLE V. STATE OF NEBRASKA. 
10 N. W. (2d) 627 


FILED JULY 23, 1948. No. 31567. 


1. Criminal Law. The rule is that to sustain a conviction for a 
crime the corpus delicti must be proved beyond a reasonable 
doubt. 

. The corpus delicti is the body or substance of the crime, 

the fact that a crime has been committed, without regard to the 

identity of the person committing it. 

. Extrajudicial admissions against interest by one charged 
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with a crime must be received and considered with caution and 
are not sufficient of themselves to support a conviction. 

4. Rape. In a prosecution for statutory rape, the evidence must 
show beyond a reasonable doubt that defendant committed the 
act charged and that he did so under such circumstances that 
every element of the offense existed. Where the evidence fails 
to meet this test it is insufficient to support a conviction. 

5. Criminal Law. This court recognizes the rule that the jury are 
the judges of questions of fact but does not hesitate to set aside 
a verdict when the evidence is clearly insufficient under applica- 
ble law to sustain it. 


ERRoR to the district court for Chase county: CHARLES 
E. ELDRED, JUDGE. Reversed and dismissed. 


G. B. Hastings, for plaintiff in error. 


Walter R. Johnson, Attorney General, and John H. Com- 
stock, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER, CHAPPELL 
and WENKE, JJ., and TEWELL and LIGHTNER, District 
Judges. 


CHAPPELL, J. 

Plaintiff in error, Charles H. Whomble, hereinafter called 
defendant, was charged by information filed in the district 
court for Chase county, Nebraska, with statutory rape un- 
der section 28-408, Comp. St. 1929. The crime was alleged 
to have been committed on or about June 10, 1939, upon a 
girl then 13 years of age. The information was not filed 
until June 27, 1941, more than two years after the alleged 
offense. 

Defendant was tried to a jury in November, 1941, and a 
disagreement resulted. Upon a second trial in October, 
1942, the jury found him guilty as charged. His motion 
for a new trial was overruled, whereupon the trial court 
sentenced defendant to serve a term of eight years in the 
Nebraska state penitentiary. Defendant prosecutes error 
to this court, contending, among other assignments, that 
the verdict is contrary to law, and not sustained by the evi- 
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dence. Since these errors are fatal to the verdict and sen- 
tence we shall not discuss the others. 

An examination of the record discloses that the gir] in- 
volved would have been 17 years of age within a few days 
of the time of the trial. She did not testify. No complaint 
was ever made by her of any misconduct by defendant. 

Her brother, 14 years old at the time of the trial, testified 
that on or about June 26, 1939, between 10:30 and 11:00 
a. m. he came through an unlocked door into defendant’s 
hatchery, where the sister of witness was employed, and 
saw her and defendant on a bed facing each other. He was 
not sure what they were doing. He did not disclose any 
other relative act or circumstance. He testified that Leon- 
ard Bonner, a friend, who worked there, walked through 
the place at the same time, just ahead of him, but he said 
nothing to Leonard Bonner at the time or later about see- 
ing defendant and the sister of witness. This witness nev- 
er said anything about it to his sisters, mother, or any other 
person. He frankly admitted on cross-examination that af- 
ter the preliminary hearing he told his mother and another 
sister that this testimony was false; that he had never seen 
defendant and his sister together as he had previously tes- 
tified. Leonard Bonner testified that he was not employed 
at the hatchery or present at the time, as related by the 
brother, because he was driving a tractor on a farm out in 
the country. 

The chief of police testified that he had seen defendant 
with the girl on the street, at a show, and at the swimming 
pool; also that in the fall of 1939 he had talked with de- 
fendant, who said that he thought they should help them 
instead of hindering them, as defendant loved the girl very 
much and wanted to be married. The deputy sheriff testi- 
fied that in October, 1939, defendant asked him if he did 
not think it would be better for defendant and the girl to 
be married than go on in the way they were. 

The evidence discloses that defendant continued with his 
business affairs in Imperial, Nebraska, until August, 1940, 
when he left the city. Thereafter the authorities had in 
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their possession letters alleged to have been written by de- 
fendant indicating his whereabouts. His father and moth- 
er lived at Wray, Colorado. In June, 1941, defendant was 
arrested at Fort Morgan, Colorado, not far from Imperial, 
Nebraska. He thereupon immediately waived extradition 
and willingly returned for trial. These circumstances give 
slight credence to the contentions of the state concerning 
flight of defendant after the alleged commission of the 
crime. See Mathews v. State, 19 Neb. 330, 27 N. W. 234. 

The evidence heretofore recited is in substance all the 
evidence appearing in the record upon which defendant was 
convicted of this serious offense, except certain unsigned 
and undated letters identified by handwriting experts as 
having been written by defendant. We will not detail the 
manner of the procurement of these letters or recite their 
irrational and inexplicable contents in this opinion. Suffice: 
it to say, that they contain ardent professions of love, re- 
spect, and regard for the girl’s welfare, and a desire to 
make her his wife, in addition to admissions of misconduct. 
with the girl without revealing either times or places, when 
or where committed. Defendant took the witness-stand and 
under oath made categorical denial of the charges against 
him. He was not cross-examined in any manner by the 
prosecution. 

This court, and many others, have approved the words of 
Sir Matthew Hale, appearing in Mathews v. State, supra: 
“It is true that rape is a most detestable crime and there- 
fore ought severely and impartially to be punished * * * 
but it must be remembered that it is an accusation easily 
to be made and hard to be proved, and harder to be de- 
fended by the party accused, though never so innocent,” 
and that we should “be more cautious upon trials of offens- 
es of this nature.” See 52 C. J. 1087. In Prichard v. State, 
135 Neb. 522, 282 N. W. 529, the court clothed this old truth 
with new words when it said, “Public sentiment seems in- 
clined to believe a man guilty of any illicit sexual offense 
with which he may be charged, and it seems to matter lit- 
tle what his previous reputation has been. This natural 
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tendency may be due to the fact that, where a female child 
is involved and a man is charged with unlawful interfer- 
ence with her, by necessity, it casts odium upon the child, 
as well as charging the defendant with a felony.” 

In a prosecution for statutory rape the law is that to sus- 
tain a conviction the evidence must show beyond a reason- 
able doubt that defendant committed the act charged, and 
that he did so under such circumstances that every element 
of the offense existed. Where the evidence fails to meet 
this test.it is insufficient to support a conviction. See 52 
C. J. 1087; 23 C. J. S. 187, sec. 918. 

“The corpus delicti is the body or substance of the crime, 
the fact that a crime has been committed without regard to 
the identity of the person committing it.” Andersen v. 
State, 141 Neb. 306, 3 N. W. (2d) 447. See, also, 23 C. J. S. 
181, sec. 916. As applied to the case at bar, it means the 
actual commission by some one of the particular crime 
charged, statutory rape, upon the girl involved. We have 
held that the corpus delicti cannot be proved by the unsup- 
ported extrajudicial confession of defendant, but that con- 
fessions or admissions may be considered in connection with 
other competent evidence, if any appears, to establish the 
corpus delicti. See Limmerick v. State, 120 Neb. 558, 234 
N. W. 98. The rule is that to sustain a conviction for a 
crime, the corpus delicti must be proved beyond a reason- 
able doubt. See Dreessen v. State, 38 Neb. 375, 56 N. W. 
1024; McCue v. State, 112 Neb. 9, 198 N. W. 168; Andersen 
v. State, supra; 52 C. J. 1089; 23 C. J. S. 186, sec. 917. 

Except for the letters alleged to have been written by 
defendant, there is no competent evidence, either direct or 
circumstantial, that any crime was ever committed by any 
one upon the girl involved. See Fitzgerald. v. State, 78 Neb. 
1, 110 N. W. 676. If the letters are extrajudicial confes- 
sions, as asserted by brief and in argument, they alone are 
insufficient to establish guilt. 

“The uniform doctrine of the American courts is that a 
conviction for felony will not be sustained when the only 
evidence of guilt is the extrajudicial confession of the de- 
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fendant that a crime has been committed. His confession 
may be sufficient to prove his own connection with the al- 
leged criminal act, but there must in all cases be proof 
aliunde of the essential facts constituting the crime.” Sw- 
livan v. State, 58 Neb. 796, 79 N. W. 721. See, also, Ander- 
sen v. State, supra; Blacker v. State, 74 Neb. 671, 105 N. W. 
302; 28 C. J. S. 182, sec. 916. The general rule in our own 
state, supported by an almost unbroken stream of decisions 
from other jurisdictions, is that a naked extrajudicial con- 
fession of guilt by one accused of crime, uncorroborated by 
any other competent evidence, is not sufficient to warrant 
or sustain a conviction. A long and exhaustive note citing 
many cases including Nebraska, portraying the varied ap- 
plications of this rule and giving cogent and compelling 
reasons therefor, will be found in 127 A. L. R. 1120-1142, 
inclusive. For its particular application in sex cases, see 
40 A. L. R. 458-4738, inclusive. Many courts in pointing 
out the danger of accepting and acting upon the confession 
of the accused without other evidence that the crime in 
question has been committed, frequently refer to the nu- 
merous known cases in which false confessions of guilt 
have been given. The danger of the use of extrajudicial 
confessions, unsupported, is that they may be the sequel of 
a diseased, disordered, or confused mind, based upon dan- 
gers, imaginary or real, or upon psychopathic aberration. 
Counsel in brief and argument assume that defendant’s 
alleged letters are extrajudicial confessions, but they are at 
most merely admissions by defendant of misconduct with 
the girl, written many months after the alleged offense. 
“The difference between a confession and an admission is 
that the former * * * is an acknowledgment of guilt while 
the latter is but an acknowledgment of some fact or cir- 
cumstance in itself insufficient to constitute an acknowl- 
edgment of guilt, and tending only toward the proof of the 
ultimate fact of guilt.” 22 C. J. S. 1422, sec. 816a. In the 
eyes of the law, extrajudicial admissions as evidence do not 
rise to the dignity and force of extrajudicial confessions. 
A fortiori, extrajudicial admissions against interest by one 
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charged with crime must be received and considered with 
caution and are not sufficient of themselves to support a 
conviction. See 22 C. J. S. 1248, sec. 730; Limmerick v. 
State, supra. 

This court recognizes the rule that the jury are the judg- 
es of questions of fact, but does not hesitate to set aside a 
verdict when the evidence is clearly insufficient under ap- 
plicable law to sustain it in a criminal case involving ques- 
tions of life or liberty. See Larson v. State, 110 Neb. 620, 
194 N. W. 684; Prichard v. State, supra. - 

An examination of the record and applicable law con- 
vinces this court that the evidence in the case at bar is 
wholly insufficient to support the judgment of conviction. 
The judgment of the district court is, therefore, reversed 
and the action dismissed. 

REVERSED AND DISMISSED. 


SECURITY MUTUAL LIFE INSURANCE COMPANY, APPELLANT, 
v. BuD GILLIAM, APPELLEE. 
10 N. W. (2d) 670 


FILED JULY 23, 1943. No. 31625. 


1. Statutes. The statute (Comp. St. 1929, sec. 21-1302) is manda- 
tory. The giving of the appeal bond is essential to confer juris- 
diction of the cause upon the appellate tribunal. 

2. Appeal. Since the furnishing of an appeal undertaking is a con- 
dition precedent to the jurisdiction of the appellate court, the ob- 
jection may be raised at any time in any appropriate manner. 

-A case removed to the district court from a judgment 

of a justice of the peace is rightly dismissed if the appellant, by 

reason of his own laches, failed to file an appeal bond within the 
time limited by statute for that purpose. 


APPEAL from the district court for Custer county: 
‘ELDRIDGE G. REED, JUDGE. Affirmed. 


Edwin F. Myers, for appellant. 


Ross G. Moore, contra. 
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Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


CHAPPELL, J. 

A bill of particulars was filed by plaintiff in a justice of 
the peace court for Custer county, Nebraska, seeking re- 
covery from defendant upon a promissory note allegedly 
given for necessaries, the premium on a life insurance pol- 
icy, of which his mother was beneficiary. Defendant an- 
swered that he was a minor, 20 years of age, and that the 
note was not given for necessaries. Plaintiff filed a motion 
for judgment on the pleadings, relying upon section 44-804, 
Comp. St. Supp. 1939. After hearing upon the bill of par- 
ticulars, answer, motion, and evidence, the justice court 
found for defendant and dismissed the case. Plaintiff filed 
a transcript from the justice court on appeal to the district 
court in due time, but upon examination of the transcript 
filed in this court we discover that plaintiff failed to file an 
appeal undertaking as required by section 21-1302, Comp. 
St. 1929. Thereafter plaintiff filed a petition on appeal in 
the district court and defendant answered. Plaintiff then 
filed a motion for judgment on the pleadings, and defend- 
ant filed a motion to dismiss for the reason that the district 
court was without jurisdiction of the subject-matter. The 
trial court on appeal heard these motions, and on Novem- 
ber 17, 1942, dismissed the action. 

Plaintiff appeals therefrom to this court, contending that 
the trial court erred in holding that it had no jurisdiction 
of the subject-matter. 

Section 21-1802, Comp. St. 1929, provides: “The party 
appealing shall, within ten days from the rendition of judg- 
ment, enter into an undertaking to the adverse party, with 
at least one good and sufficient surety to be approved by 
such justice, in a sum not less than fifty dollars in any case, 
nor less than double the amount of the judgment and costs, 
conditioned: First. That the appellant will prosecute his 
appeal to effect and without unnecessary delay; Second. 
That if judgment be adjudged against him on the appeal, 
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he will satisfy such judgment and costs. Such undertak- 
ing need not be signed by the appellant.” 

This court said in People’s Building, Loan & Savings 
Ass’n v. Cook, 63 Neb. 437, 88 N. W. 763: “A case removed 
to the district court from a judgment of a justice of the 
peace, is rightly dismissed if the appellant, by reason of 
his own laches, failed to file an appeal bond within the time 
limited by statute for that purpose.” Likewise, in School 
District No. 6, Cass County, v. Traver, 48 Neb. 524, 61 N. 
W. 720: “The statute is mandatory. The giving of the ap- 
peal bond is essential to confer jurisdiction of the cause up- 
on the appellate tribunal.’”’ See, also, Hier v. Anheuser- 
Busch Brewing Ass’n, 52 Neb. 144, 71 N. W. 1005; Taylor 
Dairy Products Co. v. Owen, 189 Neb. 603, 298 N. W. 332; 
Greb v. Hansen, 123 Neb. 426, 243 N. W. 278. Since the. 
furnishing of an appeal undertaking is a condition prece- 
dent to the jurisdiction of the appellate court, the objection 
may be raised at any time in any appropriate manner. See: 
4C. J. S. 968-969, sec. 502. 

In Steven v. Nebraska & Iowa Ins. Co., 29 Neb. 187, 45 
N. W. 284, relied upon by appellant, an appeal bond was 
filed as required by law; therefore, it is not a controlling 
precedent in the case at bar. 

There are other assignments of error which we.do not 
find it necessary to discuss in this opinion. 

‘The trial court properly dismissed the action, and the 
judgment is affirmed. 

AFFIRMED. 


HENRY JURGENSMEIER, APPELLANT, V. HARVEY KUENNING, 
APPELLEE. 
10 N. W. (2d) 635 


FILED JULY 23, 1948. No. 31645. 


1. Courts. The county court has general, exclusive, and original 
jurisdiction in ali probate matters. 

2. Executors and Administrators. When the county court orders the 
distribution of an estate and fixes the interests of those entitled 
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thereto, whether it be claimants or distributees, and such decree 
is final, it has the force and effect of a judgment and any such 
claimant or distributee may have execution issued thereon and 
levy may be made on the property of the executor or adminis- 
trator to satisfy the amount owing as it may appear in the de- 
cree. 


When the county court, in the administration of an es- 
tate, enters an order determining the amount an executor is ow- 
ing to said estate and directing him to pay it into his account for 
the benefit thereof, without determining who are the legatees, 
devisees, and heirs at law of said estate or the amcunt of their 
several interests therein and without ordering a distribution 
thereof, such order is not a judgment in favor of the legatees, 
devisees, and heirs at law of said deceased which they can have 
enforced by execution. 


APPEAL from the district court for Nemaha county: VIR- 
GIL FALLOON, JUDGE. Reversed. 


William G. Rutledge, John C. Mullen and Gerald M. Mul- 
len, for appellant. 


Lee Kelligar, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


WENKE, J. 

This action was commenced in the district court for Ne- 
maha county by Henry Jurgensmeier, as plaintiff and who 
is appellant here, against Harvey Kuenning, sheriff of Ne- 
maha county, as defendant and who is appellee here, to per- 
manently enjoin and restrain said sheriff from enforcing an 
execution issued by the county court of Nemaha county. 
From a judgment dissolving a temporary restraining order 
and denying the permanent enjoining of said execution and 
dismissing the plaintiff’s action, the plaintiff has appealed. 

The litigation, out of which this action arises, was before 
this court in the case of In re Estate of Jurgensmeier, 142 
Neb. 188, 5 N. W. (2d) 233, wherein the objections of John 
Jurgensmeier, Jr., and Anna Schlosser, a son and daughter 
of the deceased, and devisees under his will, together with 
Dwight Griffiths, guardian ad litem of Joseph Jurgensmei- 
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er, an incompetent son of the deceased, to the final report 
of the appellant, as executor of said estate, were sustained 
and the action reversed with directions, “to require the ex- 
ecutor to account for the real estate described as the south- 
east quarter of section 28, township 5, range 14, on the ba- 
sis of its reasonable value of $16,000, taxing the costs of 
this appeal in this court to the executor.” Pursuant to 
mandate issued, the county court of Nemaha county on De- 
cember 3, 1942, entered an order as follows: “It is there- 
fore ordered, considered and adjudged that Henry Jurgens- 
meier, executor, fully comply with the Mandate of the Su- 
preme Court of the State of Nebraska; that there is due 
the Estate of John Jurgensmeier, deceased, from Henry 
Jurgensmeier, Executor, the sum of $6,320 which is the 
difference between the sum of $60.50 per acre previously 
accounted for and $100 per acre for the real estate de- 
scribed as the Southeast Quarter of Section 28, Township 
5, Range 14 in Nemaha county, Nebraska, as so found to be 
the reasonable value thereof by the Supreme Court of the 
State of Nebraska; that Henry Jurgensmeier, executor, be 
and he is hereby ordered and directed to pay into the Es- 
tate of John Jurgensmeier, deceased, said sum of $6,320 as 
so found due on or before the 17th day of December, 1942, 
and that on or before said December 17, 1942, said Execu- 
tor is hereby ordered and directed to file in this court his 
supplemental report showing that he has deposited said 
sum of $6,320 in his account as Executor of said Estate to- 
gether with all money belonging to said estate heretofore 
reported and accounted for. It is further ordered, consid- 
ered and adjudged that the matter of assessment of costs 
in this court, attorney fees, the hearing on the objections 
of Anna Schlosser, John Jurgensmeier and Dwight Grif- 
fiths, Guardian ad litem, to the supplemental report of said 
Executor, together with further hearing on the petition for 
final settlement, final account and supplemental account 
heretofore filed, be and the same are hereby continued un- 
til final settlement on said estate. It is further ordered, 
considered and adjudged that the costs in the sum of $92.50 
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in the Supreme Court of the State of Nebraska be and 
same are hereby taxed to Henry Jurgensmeier, personally.” 
Thereafter the appellant, as executor of said estate, failed 
to comply with said order and on the 17th day of Febru- 
ary, 1948, the county court of Nemaha county issued an ex- 
ecution in favor of John Jurgensmeier, Anna Schlosser and 
all the legatees, devisees, and heirs at law of John Jurgens- 
meier, deceased, and against the appellant which the appel- 
lee, as sheriff of Nemaha county, proceeded to execute by 
levying upon the personal property of the appellant. 

The question here is, did the county court of Nemaha 
county have authority to issue the execution in favor of 
John Jurgensmeier, Anna Schlosser and all the legatees, 
devisees, and heirs at law of John Jurgensmeier, deceased, 
by virtue of its order of December 3, 1942? 

Under our Constitution and statutes the county court has 
general, exclusive, and original jurisdiction in all probate 
matters. Lydick v. Chaney, 64 Neb. 288, 89 N. W. 801. 
Under the provisions of section 30-621, Comp. St. 1929, 
which is in part as follows: ‘Whenever a decree shall have 
been made for the distribution of the assets among the 
creditors, the executor or administrator of the estate, after 
the time of payment shall arrive, shall be personally liable 
to the creditors for their debts, or the dividend thereon, as 
for his own debts, or he shall be liable on his bond, * * * ” 
and section 80-1803, Comp. St. 1929, which is as follows: 
“In such decree the court shall name the persons, and the 
proportions or parts to which each shall be entitled, and 
such persons shall have the right to demand and recover 
their respective shares from the executor or administrator, : 
or any person having the same,” we have held: “ * * * 
that in case of distribution of estates under decree of dis- 
tribution, whether it be claimants or distributees, such de- 
cree is final, has the force and effect of a judgment, and 
that any such claimant or distributee may have execution 
‘issue thereon and levy may be made on the property of the 
executor or administrator. Lydick v. Chaney, 64 Neb. 288, 
89 N. W. 801.” Brownfield v. Edwards, 132 Neb. 325, 271 
N. W. 797. 
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However, the order entered by the county court of Ne- 
maha county on December 3, 1942, in compliance with the 
mandate of this court does not bring the terms thereof 
within the provisions of either of these statutes, nor are 
we able to find a similar or comparable statute that author- 
‘izes a proceeding directly against the executor of an estate 
by execution where, as here, it is determined that the exe- 
cutor is owing to said estate and directing him to pay into 
said estate the amount thereof, nor does the order, which 
neither determines who the legatees, devisees, and heirs at 
law of John Jurgensmeier, deceased, are or the amount of 
their interests in the money which appellant is directed to 
pay into said estate, constitute a judgment in their favor 
within the provisions of section 27-533, Comp. St. 1929, 
which is as follows: “The county judge shall issue execu- 
tion on judgments rendered by said court, and the proceed- 
ings upon any such execution shall, in all cases, be as is 
provided by law governing executions issued upon the judg- 
ments of a justice of the peace.” Without statutory au- 
thority authorizing a proceeding by the legatees, devisees, 
cr heirs at law directly against an executor of an estate 
personally for money owing the estate and ordered by him 
to be paid to the estate, an execution running to the lega- 
tees, devisees, and heirs at law of the state is unauthorized 
and therefore the execution should have been permanently 
enjoined. 

We in no way pass upon the validity of the order entered 
by the county court or the enforcement thereof, except as 
herein determined, and in no way enjoin the county court 
from enforcing its order under the ample and sufficient 
methods therefor as provided by statute. Our holding only 
determines that the order entered by the court was not such 
a judgment as authorized the county court to issue an exe- 
cution for its enforcement in favor of the legatees, devis- 
ees, and heirs at law of said estate and the enforcement of 
the execution issued should have been permanently en- 
joined. 

REVERSED. 
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Doris FAY CARLSON ET AL., APPELLEES, V. RUSSELL W. BAR- 
TELS, ADMINISTRATOR, APPELLANT: G. OLDENBURG, 
INTERVENER, APPELLANT. 

10 N. W. (2d) 671 


FILED JULY 30, 1943. No. 31517. 


1. Courts. Jurisdiction of the subject-matter is the power to hear 
and determine cases of the general class to which the proceed- 
ings belong. 

2. Children Born Out of Wedlock. A. father is under no legal liabil- 
ity to support his children born out of wedlock, except in those 
cases where such liability is imposed by statute. 


3. In the absence of a statute, a cause of action for the 
support of a child born out of wedlock does not survive against 
the personal representative of the alleged father. 

4. In the absence of statutory authority an equity court 


does not have the power to charge the estate of a deceased alleged 
father of children born out of wedlock with the support, main- 
tenance and education of such children for the period subsequent 
to the father’s death. 
5. Action. Under the declaratory judgment act an equity court has 
the power to determine the parentage of a child. 
The granting of declaratory relief is a matter within 
the discretion of the court, to be exercised or not according to the 
circumstances of the case under consideration. 


APPEAL from the district court for Wayne county: 
ADOLPH E. WENKE, JUDGE. Reversed and dismissed. 


Harry N. Larson and A. C. R. Swenson, for appellants.. 
Fred S. Berry, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and CHAPPELL, JJ. 


SIMMONS, C. J. 

This is an action in equity, brought in the district court 
for Wayne county, wherein Helen Kahler as next friend of 
her two minor children sought for them a judgment that 
they are the children of Nels Carlson, deceased, that his 
estate is liable for the care, support and maintenance of 
said children; that the amount be determined and charged 
against his estate as a lien; that a trustee be appointed to 
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hold, manage and disburse funds allowed, and for equitable 
relief. The Consul of Sweden intervened in opposition to 
plaintiffs’ petition to assert the rights of brothers and sis- 
ters of the deceased (nationals of Sweden). The defendant 
administrator and Consul demurred on the ground that a 
cause of action was not stated, and the Consul on the add- 
ed ground that the district court was without jurisdiction 
of the subject-matter of the action. The demurrers were 
overruled. The administrator and Consul answered sepa- 
rately, denying that the deceased was the father of the 
children, and the Consul alleging in his answer the same 
grounds as stated in his demurrer. Trial was had, a find- 
ing for the plaintiffs made and decree entered holding that 
the plaintiffs are the children of the deceased, that his es- 
tate was liable for their support, maintenance and educa- 
tion, and the sum of $3,250 was fixed as the amount to be 
paid into court, to be held subject to the court’s order for 
that purpose. After motions for new trial were overruled, 
defendants appeal. We reverse the judgment of the trial 
court. 

Three questions are presented: The jurisdiction of the 
district court over the subject-matter of the action; the 
holding that paternity was proved; and the right to recov- 
er against the estate of the deceased father. 

The following facts are admitted by the pleadings: Plain- 
tiff Doris Fay Carlson was born October 4, 1933, and Alma 
May Carlson was born December 18, 1938, both at a hos- 
pital in the city of Wayne, in Wayne county, and both the 
children of Helen Kahler; Helen Kahler was at all times 
involved herein the wife of one Ed Kahler; Nels Carlson 
was an unmarried man, a farmer, residing near Wayne, 
who died intestate October 9, 1940; his estate is being pro- 
bated in Wayne county, and defendant is the administrator. 

Established by the evidence of friends, neighbors, rela- 
tives, peace officers and others are the following facts. Hel- 
en Kahler and Ed Kahler had two children, not involved in 
this action. Mr. and Mrs. Kahler separated in 1931 fol- 
lowing court action to compel him to support his wife and 
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children, and thereafter Ed Kahler disappeared and has not 
since been seen by any one in or about his old haunts where 
his wife continued to live during all the time involved in 
this action. In May, 1932, Mrs. Kahler, with the two Kah- 
ler children, went to the near-by home of the deceased as 
his housekeeper, and remained there until Carlson’s death. 
On each occasion, when the two children (plaintiffs) were 
born, Carlson took Mrs. Kahler to the hospital, paid the 
medical and hospital expenses, told the doctor he was the 
father in each instance, had the older child baptized by his. 
minister, told friends and relatives that the plaintiffs were 
his children, and cared for them in his home as his own. 
Two policies of insurance were taken out in which Carlson 
and Mrs. Kahler were designated “husband” and “wife.” 
Carlson and Mrs. Kahler went with the children to visit. 
friends, to town for marketing and generally lived at home 
and in the community as though they were husband and 
wife, although there were those who knew they were not. 
- Plaintiffs have no estate, income or means of support. 

It was established on cross-examination of the adminis- 
trator that contingent claims on behalf of Alma May Carl- 
son and Doris Fay Carlson were filed in the estate matter 
in county court. 

Defendant offered the testimony of Carlson’s sister and 
her husband to the effect that in 1940 the deceased denied 
the paternity of the children. 

We come first to the question of the jurisdiction of the 
court over the subject-matter of the action. The question 
was first raised by demurrer and again by answer. Inter-. 
vener Consul argues that, under the provisions of section 
16, art. V of the Constitution of the state of Nebraska, and 
section 27-503, Comp. St. 1929, this action is one where the 
original jurisdiction is in the county court. 

“Jurisdiction of the subject-matter, in a court of record, 
is to be tested by the authorized extent of the powers of the 
court in respect of the cause of action before it.” Bran- 
deen v. Lau, 113 Neb. 34, 201 N. W. 665. “Jurisdiction of 
. the subject-matter is the power to hear and determine cas- 
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es of the general class to which the proceedings in question 
belong.” 21 C. J. S. 36, sec. 23, 15 C. J. 734. See 14 Am. 
Jur. 368, sec. 168. See, also, 21 C J. 34; 30 C. J. S. 327, 
sec. 9; 1 Pomeroy, Equity Jurisprudence (4th ed.) 153. 
“The test for determining jurisdiction is ordinarily the na- 
ture of the case, as made by the complaint, and the relief 
sought.” 15 C. J. 734. 

We come then to the question as to whether or not the 
ultimate relief sought, 7. e., a judgment for support, is with- 
in the power of any equity court to grant. In Craig v. Shea, 
102 Neb. 575, 168 N. W. 135, such an action was held to be 
properly maintainable in equity against a living alleged 
father. May an action in equity be maintained against the 
representative of the estate of a deceased alleged father by 
children born out of wedlock to obtain money for their sup- 
port, maintenance and education for the period subsequent 
to the father’s death? 

At common law the father is under no legal liability to 
support his children born out of wedlock. 7 C. J. 955; 10 
C.J. 8. 84, sec. 18(c) ; 7 Am. Jur. 673, sec. 69. This is con- 
ceded by the plaintiffs to be the common-law rule. Plain- 
tiffs argue that we should refuse to follow the common-law 
rule and hold that present day conditions and needs require 
that the father of a child born out of wedlock is under a 
nonstatutory obligation to support the child. Plaintiffs cite 
Doughty v. Engler, 112 Kan. 5838, 211 Pac. 619, 30-A. L. R. 
1065. The Kansas court has, however, held that their de- 
cision is a minority view. See Myers v. Anderson, 145 Kan. 
775, 67 Pac. (2d) 542. That case goes no further than to 
hold that the living father is so liable. 

Plaintiffs next argue that there is a statutory liability 
for support, basing their contention on our decision in Craig 
v. Shea, supra. In that case the child of a married woman 
sought in equity a decree determining her father, and for 
support from her alleged father. We there held that under 
the provisions of the pauper’s statute, now as amended, sec- 
tion 68-101, Comp. St. Supp. 1941, and the child abandon- 
ment act now section 28-458, Comp. St. 1929, the plaintiff 
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was entitled to support from the actual father. We held 
that ‘‘the legislature intended to remove the restrictions 
imposed by the common law, to impose a duty not thereto- 
fore emsting’”’ and that “the burden of support of an ille- 
gitimate child of a married woman should, as in the case 
of an illegitimate child of an unmarried woman, be cast 
upon the man responsible for its existence.” The decision 
recognized that the common-law nonliability rule was in 
force in Nebraska, save as modified by statute, and held 
that it had been changed by legislative action only, howev- 
er, to the extent to cast the burden of support of a child 
born out of wedlock to a married woman upon the father 
“as in the case” of such a child born to an unmarried wom- 
an. The decision does not go beyond that point and does 
not hold that the estate of the father, when deceased, is lia- 
ble for that support in an action brought after the alleged 
father’s death. The burden at that time upon the person 
adjudged to be the father of the child of an unmarried wom- 
an was to “stand charged with the maintenance thereof in 
such a sum or sums as the court may order and direct, * * * 
and * * * to give security to perform * * * ” and if he failed 
to give such security “he shall be committed to the jail 
* * * to remain till he shall comply with the order.” Rev. 
St. 1918, sec. 362. Such statutes are generally regarded as 
the exclusive basis of liability. 7 Am. Jur. 673, sec. 69; 
10 C. J. S. 84, sec. 18(c). 

In the absence of a statutory provision a bastardy pro- 
ceeding does not survive against the personal representa- 
tive of an alleged father. 7 Am. Jur. 691, sec. 100; 7 C. J. 
972; 10 C. J. S. 150, sec. 47. Under the holding in Craig 
v. Shea, supra, the child of a married woman born out of 
wedlock was held to be entitled to the same right of sup- 
port as a child born to an unmarried woman. To hold that 
plaintiffs had a cause of action against the estate of a de- . 
ceased father would be to accord to them a greater right of 
support than that granted to the child of an unmarried 
woman. There is no statutory basis for such a holding. 

But plaintiffs argue that they have a continuing right to 
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support, that they could have proceeded against their fath- 
er in his lifetime to compel that support, that it was not 
done because he willingly furnished it and that we should 
grant the support order against the estate. This we may 
not do. There is no authority in law for so doing. To 
grant these plaintiffs that relief would be to accord to chil- 
dren born out of wedlock greater rights than accorded by 
law to children born in wedlock. Children born in wedlock 
also have a continuing right to support during the father’s 
lifetime, but they have no rights after his death save those 
that are granted by will or by statute to be accorded to 
them in the administration of the estate of the deceased 
father. 

Throughout plaintiffs’ brief runs the argument that we 
should, by judicial opinion, set aside the established rules 
of the common law as no longer in accord with the public 
policy of the state, and declare rules that would permit 
these plaintiffs to have support and maintenance from the 
estate of their father in this proceeding. This question; as 
other questions, must be determined as a matter of law, 
not sentiment. 

The questions of the descent and distribution of estates 
and the care and maintenance of children of a deceased par- 
ent are matters determined by statutory provisions. The 
legislature has determined those matters and their acts con- 
stitute the determined public policy of this state. The leg- 
islature has determined when a child born out of wedlock 
may inherit property and who shall be his heirs. Comp. 
St. 1929, secs. 30-109, 30-110. Provision is made for pun- 
ishment of the parent who abandons such a child. Comp. 
St. 1929, sec. 28-458. The legislature in 1941 enacted a 
comprehensive act to provide among other things “for the 
support of children born out of wedlock.” Laws 1941, ch. 
81, Comp. St. Supp. 1941, secs. 43-701 to 43-717. The leg- 
islature did not in the act provide for “support” under the 
circumstances here shown. This act goes only to the ex- 
tent of providing: “Any judicially approved settlement or 
order of support made by a court having jurisdiction in the 
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-premises shall be binding on the legal representatives of 
the father or mother in the event of his or her death, to the 
same extent as other contractual obligations and judicial 
judgments or decrees.” Comp. St. Supp. 1941, sec. 43-710. 
The act clearly presupposes action brought against and or- 

-ders operating on the alleged father during his lifetime, 
and fastens an obligation upon his estate only in those cases 
that have proceeded to a “judicially approved settlement or 
order of support made by a court having jurisdiction in the 
premises.” No such settlement or order was had here dur- 
ing Carlson’s lifetime. This act is the last expression of 
legislative policy in the matter. We are not authorized to © 
extend the provisions of the statute in the manner here re- 
quested. 

It necessarily follows that an equity court does not have 
the power to grant the ultimate relief here sought. 

Here plaintiffs seek a decree determining that they are 
the children of Nels Carlson, deceased, “in order that lia- 
bility for her (their) care, support, maintenance and edu- 
cation and the amount necessary and required for such pur- 
pose may be adjudged and decreed herein against the es- 
tate” of Carlson. 

Has the district court, and this court on appeal, the ju- 
risdiction to determine that foundation question? 

By the provision of section 20-21,140, Comp. St. 1929, 
commonly known as the declaratory judgments act, the dis- 
trict court and this court have power “to declare rights, 
status, and other legal relations whether or not further re- 
lief is or could be claimed.” Under such acts it has been 
determined that the courts have jurisdiction to determine 
the parentage of a child. Morecroft v. Taylor, 225 App. 
Div. 562, 234 N. Y. Supp. 2; Miller v. Currie, 208 Wis. 199, 
242 N. W. 570. The objection of the Consul to the jurisdic- 
tion of the court over the subject-matter was accordingly 
properly overruled, and the demurrers were properly over- 
ruled. 

The declaratory judgment act clearly gives the courts a 
discretion as to whether or not the jurisdiction to declare:a 
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“status” shall be exercised. The courts are not in accord 
on criteria by which it may be determined whether or not 
the discretion shall be exercised. See Borchard, Declara- 
tory Judgments, Part II, ch. V, Discretion, p. 293. It has 
been generally held that the granting of declaratory relief 
is a matter within the judicial discretion of the court, to 
be exercised or not according to the circumstances of the 
case under consideration. Annotation, 87 A. L. R. 1212. 

This record discloses that the estate of Carlson is being 
administered in the county court of Wayne county, a court 
that has “original jurisdiction in all matters of probate, 
settlement of estates of deceased persons,” etc. Const. art. 
V, sec. 16; and that there are pending in that adminis- 
tration proceeding contingent claims (their nature not dis- 
closed) filed on behalf of these two plaintiffs. It may well 
be that the county court, in the proper exercise of its “orig- 
inal jurisdiction” may be called upon to determine the ques- 
tion of whether or not plaintiffs are the children of the de- 
ceased Carlson. That court, in such an event, should not 
be confronted with a decision of this court, determining 
that question. We accordingly decline to determine that 
question in this proceeding. 

The judgment of the trial court must accordingly be re- 
versed and the action dismissed for the reasons here stated. 
REVERSED AND DISMISSED. 
PAINE, J., dissenting. : 

The opinion adopted in this case seems to imply that un- 
der the law these two little girls born out of wedlock can 
only be supported as paupers by county authorities. I be- 
lieve that the equity powers of the district court are broad 
enough to give them an allowance from the estate of their 
father, who was proud of them, had gladly taken care of 
them, as a father should, while he lived, and had died ex- 
pecting they would share in his estate, as he had told sev- 
eral of his friends. 

J desire to set out additional details and facts from the 
bill of exceptions, which shows that on September 3, 1929, 
Helen Kahler signed a complaint in the county court for | 
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Dixon county against her husband, Ed Kahler, for nonsup- 
port. On November 14, 1930, he entered a plea of guilty, 
and judgment was entered against him for $220 in favor of 
Dixon county. Thereafter she again lived with her hus- 
band for some months, and on August 13, 1931, a son, Ed- 
win Albert, was born to this union. Her husband deserted 
her, and has not been seen since. Then the mother dnd her 
two children lived with her sister, Martha Klaner, on a 
farm. 

In May, 19382, Nels Carlson came there and employed her 
as his housekeeper on his farm for $3 a week and also board 
of her two children. She testified that she did the house- 
work, tended chickens, and helped Nels with the chores, but 
he never asked her to do field work. He took Helen Kahler 
and her children on trips to Norfolk and Sioux City and to 
the neighbors, and they did their shopping in Wayne. 

Helen Kahler testified that when she went there she slept 
in the bed downstairs and he slept upstairs, but in Decem- 
ber, 1932, he moved downstairs, and they slept in the same 
bed as husband and wife continuously until his death Octo- 
ber 9, 1940, and that Doris Fay Carlson was born to them 
October 4, 1983, and Alma May Carlson was born Decem- 
ber 18, 1938. 

Nels Carlson took Helen to the hospital at Wayne when 
each of his girls was born. He told the doctor they were his 
daughters, and he said their names were Carlson, not Kah- 
ler. His name was written in, as the father of each, in the 
birth certificates, copies of which were filed in the vital 
statistics records. Dr. Lutgen, owner of the hospital, said 
he told Nels Carlson that he ought to get married, and Carl- 
son said he was ready. 

Nels Carlson toid Dave Holstrum, a hired man on the 
farm, “You have known me quite a while, I am going to 
protect them two kids of mine.” He told Albert Beck, the 
brother of Mrs. Kahler, he would marry her if she got a 
divorce, and that the two children were his and he would 
take care of them, and he “didn’t have anything to worry 
about.” The children called him ‘‘Daddy.” 
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Nels took out two policies of health and accident insur- 
ance on August 27, 1940. He made his own policy payable 
to “Helen Anna Carlson, Wife,” and gave his age as 52, In 
the policy he purchased for Helen Anna Carlson, age 34, he 
made it payable to himself, “Nels Carlson, Husband.” The 
policies are attached as exhibits Nos. 5 and 6. 

Nels Carlson took Helen and their oldest daughter to the 
home of the pastor of the church of which he was a mem- 
ber and introduced Helen as his wife. 

Exhibit 3-a is the “Certificate of Baptism,” reading: 
“This certifies that Doris Fay child of Nels Carlson and his 
wife Helen born at Wayne, Nebr. Oct. 4, 1983 was baptized 
in Wakefield, Nebr. on the 23rd day of Nov. in the year of 
our Lord 1934 * * *. Witnesses: Mrs. Augusta Ohlquist 
Arthur L. Peterson Pastor” 

Burr R. Davis, county attorney, and sheriff Pile had a 
conversation with Nels at the hospital when the second 
child was born. Nels told them that the two younger 
children of Helen Kahler were his children, and her two 
older children were not. The sheriff testified that later 
they both went out to Mr. Carlson’s farm, and Mrs. Kahler 
went out in the field with them to where Mr. Carlson was 
plowing. Nels said that as soon as he got a little money he 
would see that she got a divorce and he would marry her. 
The deceased stated to several persons that these two chil- 
dren of his would inherit his property. 

In the decree entered by the trial court it was found that 
it was impossible for said Ed Kahler to have had access to 
the said Helen Kahler, and impossible for him to have been 
the father of said Doris Fay Carlson or said Alma May 
Carlson, plaintiffs herein, and that he is not the father of 
said children or either of them. The court found further 
that said Nels Carlson, now deceased, was the father of 
said children and each of them; that said children and each 
of them are without property or funds, and are public 
charges, and are now being supported and maintained at 
public expense; that said Helen Kahler, mother of said chil- 
dren, is without property or funds, or means of support, 
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and is a public charge; that said Nels Carlson, deceased, 
left surviving him no issue or persons dependent upon him 
for support except his said children above named; that his 
estate is solvent, and comprised of sufficient property for 
the proper support, maintenance and education of his said 
children, and that his said estate, and the property thereof, 
is legally liable and responsible for the same. The court 
found that the sum of $3,250 is a just, reasonable and prop- 
er amount for the support, maintenance and education of 
said children, the plaintiffs herein, and directed that a copy 
of the decree be filed in the county court where administra- 
tion proceedings are pending in the estate of Nels Carlson. 

The action was brought against the administrator of his 
estate, and G. Oldenburg, Consul of Sweden, intervened, 
representing the three sisters and one brother of Nels Carl- 
son residing in Sweden. 

The only piece of evidence offered by those contesting the 
allowance of support to these two little girls was the evi- 
dence of Anna Nelson, a sister of Nels, and her husband, 
who testified that Nels was at their house one evening and 
said: “If Mrs. Kahler wants to raise kids she has to pay 
her own bills and hospital bills ‘it aint my kids’.” 

This exact recitation by both of them was the substance 
of their entire evidence. The strength of this evidence is 
weakened by the fact that it is contrary to all the other 
witnesses, and weakened further by the fact that Nels had 
already at that time willingly paid the doctor bills for the 
birth of these children, and perhaps the fact that the ad- 
ministrator has an old $2,000 note to collect for money Nels 
had loaned to them might well be considered in weighing 
their evidence. No other evidence was offered by the de- 
fendants. 

In regard to the many statements made by Nels Carlson 
to the doctor at the time of each confinement, to the minis- 
ter of his church at the time of baptism, to the hired man 
who worked for him, and to neighbors that the plaintiffs 
were his own children, and he was their father and would 
support them, I quote a statement by Cardozo, C. J., in de- 
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ciding a bastardy case in New York: “Admissions by the 
spouses out of court are on the same plane in this regard 
as testimony in court. * * * There may be ‘acts and con- 
duct’? * * * ‘tending, as part of a series of res gestx, to 
throw light upon and to lead to a just conclusion upon a 
question on which they would not directly be permitted to 
give evidence’.” In re Findlay, 253 N. Y. 1, 170 N. E..471. 

Judge Cardozo also in this case discussed at length all 
the old rules of paternity now set aside, beginning with the 
rule that, if the husband was within the four seas, the child 
was legitimate, which was exploded in Pendrell v. Pendrell, 
2 Strange, 925, decided:in 1732. Nor do we adhere, he said, 
to Lord Campbell’s dictum that a mulatto child born of a 
white mother must be ascribed to the white father. He 
also cited the case of Nolting v. Holt, 118 Kan. 495, 215 Pac. 
281, 31 A. L. R. 1117, in which two mulatto sons were al- 
lowed to recover the real estate from the estate of their 
father, a Negro. 

The old common law treated the child of parents not 
married to each other as nullius filius, the son of no one, of 
no father and no mother, that is, it just ignored its exist- 
ence. But the whole of the common law is not, and never 
has been, in force in Nebraska. Delaney v. Errickson, 10 
Neb. 492, 6 N. W. 600; Bishop v. Liston, 112 Neb. 559, 199 
N. W. 825. The common law exists only where applicable, 
and not inconsistent with the laws of the state. In re Es- 
tate of Grainger, 121 Neb. 338, 237 N. W. 153. 

Two cases from English courts are in point. In a bas- 
tardy case in 1887 in the Queen’s Bench division, opinion 
by Jessel, M. R., it was held: “The court in deciding who 
is to have the custody of an illegitimate infant considers 
what is for the benefit of the infant.” Reg. v. Nash, 31 

‘Weekly Rep. 420. 
In Ew Parte Haycock, 5 Russ. *154, 38 Eng. Rep. 985, 
decided by the Lord Chancellor (Lyndhurst) on June 24, 
- 1828, a proper allowance was made out of a lunatic’s estate 
for four illegitimate children ofthe lunatic. In this opin- 
ion reference is made to a decision of Lord Eldon and two 
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other decisions, in which yearly sums had been appropriat- 
ed for the benefit of illegitimate children. 

Equity has always had the power to make the remedy 
meet the need. It will not be limited by technicalities by 
which wrong or injustice shall be meted out to helpless lit- 
tle ones. This court said: ‘General equity jurisdiction is 
vested in the district courts of this state by the terms of 
our Constitution, and such jurisdiction is beyond the pow- 
er of the legislature to limit or control.” Burnham v. Ben- 
nison, 121 Neb. 291, 236 N. W. 745. 

“The district courts of this state, being courts of general 
equity jurisdiction, are not limited in the exercise of such 
jurisdiction by statute.” Cochran v. Cochran, 42 Neb. 612, 
60 N. W. 942. 

We are cited to section 30-801, Comp. St. 1929, as prohib- 
iting this form of action against the administrator. This 
is not an action in the first place for the recovery of money, 
but each of these daughters as plaintiff first prays that she 
may be found, adjudged and decreed to be the daughter of 
Nels Carlson. 

If they cannot each establish this question of paternity, 
their rights to support out of their father’s property would 
fail, and such rights are established in an equity suit by 
the decree of the district court. 

The new laws adopted in 1941 specifically provide for 
such proceedings in the district court. Comp. St. Supp. 
1941, secs. 43-706, 43-711. See Parker v. Luehrmann, 126 
Neb. 1, 252 N. W. 402, in which claims on bank stock lia- 
bility are first allowed in the district court. 

It is true that generally under the old common law chil- 
dren could be abandoned to starve, and opinions in twelve 
of our states, cited in 30 A. L. R. 1071, hold that a father 
is not bound to support his illegitimate child. However, in 
that old textbook, Puffendorf, Nature, bk. 4, ch. 11, sec. 4, 
from which Blackstone frequently quotes, we find these 
statements: ‘But we are rather inclined to think that par- 
ents lie under a perfect obligation to maintain their chil- 
dren, so long as they are unable to maintain themselves; 
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and-this duty seems to be laid upon them, not only by na- 
ture itself, but by their own proper act, in bringing them 
into the world. For they would be in the highest manner 
injurious to their issue, should they have given the chil- 
dren life, for no other reason, but that they might after- 
wards see them perish. By the act of generation therefore 
they seem to have voluntarily bound themselves, to endeav- 
or as far as in them lies, that the life which they have be- 
stowed shall be supported and preserved. And thus the 
children will have a perfect right of receiving maintenance 
from their parents.” 

And again in section 6 it reads: “Farther, maintenance 
is due not to legitimate children alone; but to natural, and - 
even to incestuous issue. For what reason is there that the 
poor innocent infant should be suffered to famish for anoth- 
er’s sin?” 

These quotations are taken from the case of Doughty v. 
Engler, 112 Kan. 588, 211 Pac. 619, 30 A. L. R. 1065, in 
which the Kansas court took the more enlightened view, 
and held: “The father of an illegitimate child too young 
to care for itself is under a nonstatutory obligation to sup- 
port it, which may be enforced in an action brought by it 
through its next friend.” 

Our Nebraska court, in the interest of good morals, has 
also held that the common-law rule has been abrogated, and 
that the illegitimate child of a married woman, living sep- 
arate and apart from her husband, is entitled to support 
from the actual father by a suit in equity for support and 
maintenance. Craig v. Shea, 102 Neb. 575, 168 N. W. 135. 

If a district court can force the father of a child born 
out of wedlock to support, maintain, and educate such child 
against his will or wish, it would be a tragedy if the pow- 
ers of an equity court are not broad enough to charge the 
education and support against the estate of the father who, 
in the case at bar, gladly supported his two children, born 
out of wedlock, as long as he lived. 

The opinion adopted holds that an equity court does not 
have the power, in the absence of statutory authority, to 
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charge the estate of a deceased father with the support of 
his children born out of wedlock. With that holding I re- 
spectfully disagree, and in my. opinion the trial court was 
right. : 

YEAGER, J., concurring. 

I respectfully submit that the inadvertences of the dis- 
sent in this case should not go unchallenged. 

In the first sentence of the dissent the writer says: “The 
opinion adopted in this case seems to imply that under the 
law these two little girls born out of wedlock can only be 
supported as paupers by county authorities.” This is far 
from a correct reflection of the holding of the opinion. The 
opinion holds only that a court of equity has no power to 
charge the estate with their support. 

Whether or not the evidence is sufficient to satisfy the 
requirements of statute (Comp. St. 1929, sec. 30-109) with 
regard to acknowledgment of parentage by the deceased so 
as to permit these children to take as heirs is not a ques- 
tion for determination by a court of equity. That is a mat- 
ter for determination under the probate power of the coun- 
ty court. Possibility of participation in the estate, and in- 
cidentally in that manner obtaining support, is not fore- 
closed by the majority opinion. 

It may be pertinent to remark that if these children are 
entitled to take as heirs the evidence would indicate the en- 
tire estate would descend to them since there is no widow 
and no other children. 

The statement in the dissent that “Equity has always had 
the power to make the remedy meet the need” is both falla- 
cious and injudicious. It does not reflect accurately or fair- 
ly the design or functioning of equity jurisprudence. 

The equity courts, the dissent to the contrary notwith- 
standing, have never assumed to override or put at naught 
the law or to invade the jurisdiction properly conferred by 
Constitution and statute upon courts of probate. 

The dissent would have this court hold that the district 
court in equity has power to charge the estate of the dece- 
dent with the support of these children nothwithstanding 
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the statutes make full provision for descent and distribu- 
tion and presentation and proofs of claim, and notwith- 
standing heirship and claims against estates are matters 
over which the county court, and not a court of equity, has 
jurisdiction. 

Even if we were to assume that the evidence was suffi- 
cient to entitle these children to support under section 30- 
1301, Comp. St. 1929, or section 30-109, Comp. St. 1929, 
the determination of that matter and the amount of money 
or property to be impounded or awarded would still be a 
matter within the jurisdiction of the county court sitting 
in probate. 

The cases cited in the dissent do not justify the implica- 
tions drawn from them. The case of Pendrell v. Pendrell, 
2 Strange, 925, deals only with the rules of paternity, an 
incidental question not determined in the present case. The 
case of Nolting v. Holt, 113 Kan. 495, 215 Pac. 281, is au- 
thority for recovery by two illegitimate children from a de- 
ceased father’s estate. The only questions determined were: 
Are the plaintiffs the children of James Holt, and, had he 
generally and notoriously recognized them as his children? 
An affirmative finding on these issues, under the Kansas 
statute, was sufficient to make the illegitimate children the 
heirs of the father. We have no such statute. In Ex parte 
Haycock, 5 Russ. 154, 38 Eng. Reprint, 985, the allowances 
were adjudged against the estate of a lunatic father. But 
it is specifically stated therein that such an allowance could 
not defeat a bequest in the will. The dissent cites sections 
43-706 and 43-711, Comp. St. Supp. 1941, in support of the 
position therein assumed. These sections deal only with 
the establishment of paternity and allowances of support 
against a living father. If they meant as much as implied 
in the dissent, they would be evidence only that they were 
enacted to provide a remedy which had ‘not before existed, 
and it is conceded by all parties that the case at bar is gov- 
erned by the law existing prior to the passage of this legis- 
lation. The quotations from Doughty v. Engler, 112 Kan. 
583, 211 Pac. 619, and Puffendorf, Nature, bk. 4, ch. 11, 
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sec. 4, constitute an enlightening discourse upon the obli- 
gations of a father to support his children, legitimate or il- 
legitimate, during his lifetime, but they have absolutely no 
application in determining the rights of illegitimate chil- 
dren as heirs of the father or their right to support from 
the estate of the deceased father. 

The dissent overlooks the fact that the descent and dis- 
tribution of estates is purely statutory and asserts that “it 
would be a tragedy if the powers of an equity court are 
not broad enough to charge the education and support 
against the estate of the father who, in the case at bar, 
gladly supported his two children, born out of wedlock, as 
long as he lived.”’ While the temptation to engage in judi- 
cial legislation is ofttimes great, it is the solemn pledge of 
this court to limit itself to the judicial function and to re- 
serve to the legislature those things which are contained 
within the legislative power. To do otherwise amounts to 
nothing more than judicial usurpation of authority. I sub- 
mit that it would be a gross violation of this fundamental 
rule to judicially enact into law that which the legislature 
has declined to do. ; 

As one of the majority I do not yield to the writer of the 
dissent in my solicitude for the welfare of these or any oth- 
er children born out of wedlock, but my solicitude will not 
permit me to override plain provisions of law and funda- 
mental principles and conceptions of equity in their inter- 
est. My solicitude will not permit me to concur in a prece- 
dent, the application of which, when there are both legiti- 
mate and illegitimate children, would favor the illegitimate 
over the legitimate. 

I concur in the majority opinion. 
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RUDOLPH ULRICH, APPELLEE, V. HOWARD M. BATCHELDER, 
APPELLANT. 
10 N. W. (2d) 637 


FILED JULY 30, 1948. No. 31589. 


1. Trial. In a determination of whether or not there is sufficient 
evidence of negligence on the part of defendant to warrant a 
submission of that issue to the jury it is necessary that all facts 
and circumstances and legitimate inferences to be drawn there- 
from must be viewed in the light most favorable to the plaintiff. 

2. Negligence. The burden of proving negligence is on the party al- 
leging it. 

Circumstantial evidence, to be sufficient to require sub- 

mission of an issue of negligence based thereon to a jury, must 

be of such character as to justify a reasonable inference, and no 
other reasonable inference, that the party charged was guilty of 
negligence. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed in part and in part 
reversed and dismissed. 


Brown, Crossman, West, Barton & Fitch, for appellant. 


Gross & Crawford and Harry L. Welch, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


YEAGER, J. 

This is an action for damages instituted in the district 
court for Douglas county, Nebraska, by Rudolph Ulrich, 
plaintiff and appellee, against Howard M. Batchelder, de- 
fendant and appellant. The cause was tried to a jury which 
resulted in a verdict and judgment in favor of plaintiff and 
against the defendant for $2,850. From this judgment and 
the order of the court overruling motion for a new trial 
the defendant has appealed. 

The action grew out of a collision between automobiles 
owned and operated by plaintiff and defendant. On Sep- 
tember 14, 1941, the plaintiff was driving his Chevrolet 
Town Sedan, 1940 model, weight not given, southward on a 


698 NEBRASKA REPORTS [VoL 1438 
Ulrich v. Batchelder 


public highway extending from Omaha, Nebraska, to and 
through Nebraska City, Nebraska, known as U. S. high- 
. way number 75-73. The highway runs generally north and 
south and is paved to a width of about 18 feet. It is divid- 
ed for north and south-bound traffic by a line extending 
down the center. At the same time the defendant was driv- 
ing his Pontiac Coupé, 1932 model, weighing about 3450 
pounds, northward on this highway. Ata point about eight 
and one-half miles north of Nebraska City on a level and 
straight portion of the highway the left fronts of the two 
automobiles came into collision as a result of which plain- 
tiff was injured and his automobile damaged. The defend- 
ant was also injured and his automobile damaged. At the 
time of the accident the speed of plaintiff’s automobile was 
estimated at 25 miles per hour and defendant’s at 20. 

The plaintiff by petition claimed that the collision was 
caused by the negligence of the defendant. The defendant 
by answer and cross-petition claimed that it was caused by 
the negligence of plaintiff. 

Many grounds of negligence were alleged in the petition 
and in the cross-petition but only one was submitted to the 
jury. Each charged as negligence that the other was, at 
the time of the collision, driving to the left of the center 
line of the highway. Based upon an instruction containing 
this charge and countercharge and the usual and custom- 
ary instructions with regard to comparative negligence, 
the jury returned a verdict in favor of plaintiff and against 
the defendant. 

It is the contention of defendant, first that plaintiff failed 
to adduce any evidence to sustain the charge of negligence 
against defendant, and, second, that the failure of the jury 
to find that plaintiff was guilty of negligence was errone- 
ous. These two propositions will be considered in the or- 
der stated. 

For the purpose of determining whether or not there was 
sufficient evidence of negligence on the part of defendant to 
warrant a submission of that issue to the jury it is neces- 
sary that all facts and circumstances and legitimate infer- 
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ences to be drawn therefrom must be viewed in the light 
most favorable to the plaintiff. Schroeder v. Bartlett, 129 
Neb. 645, 262 N. W. 447; Meyer v. Platt, 1387 Neb. 714, 291 
N. W. 86. 

The substantial facts as related by witnesses for plain- 
tiff are about as follows: It was raining when plaintiff 
passed Fort Crook, a few miles south of Omaha. Just be- 
low Fort Crook he picked up two soldiers. The three rode 
together in the front seat of the car. Sometime before and 
at the time of the accident there was a heavy downpour of 
rain described as a cloudburst. Vision ahead was obscured. 
Plaintiff’s lights were on and the windshield wipers were 
working. Plaintiff’s passengers did not see the approach 
of defendant’s automobile. This was accounted for by the 
probability that one was asleep and the other probably doz- 
ing. Whether the plaintiff saw it or not cannot be stated. 
He was knocked unconscious by the collisfon and remem- 
bers nothing from the time he left Fort Crook until he re- 
gained consciousness at Nebraska City about midnight. 
The first knowledge that one of the passengers had of the 
accident was a fall through the right door of the automo- 
bile onto the shoulder on the west side of the pavement. 
Just at what instant with reference to the accident that the 
attention of the other was called to it is not very clear. It 
was thought very shortly thereafter. These two witnesses 
agree that immediately after the accident the right wheels 
of plaintiff’s automobile were on the west shoulder and the 
left wheels on the pavement. The automobile was headed 
southward. The automobile was approximately half on and 
half off the pavement. One of these two witnesses said 
that the defendant’s automobile was headed northwest and 
was about six feet east of plaintiff’s automobile with its 
front end west of the center line and the rear end to the 
east of the line, and that the front end of defendant’s auto- 
mobile was a little to the south of the front end of plain- 
tiff’s automobile. The other said that after the accident 
defendant’s automobile was facing west and that its front 
end was within three to five feet of plaintiff’s automobile, 
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and was within two to four feet from the west edge of the 
highway. The distances testified to by these two witnesses 
were approximations. 

The other testimony on behalf of plaintiff was given by 
witnesses who appeared on the scene after the accident. In 
important detail it deals with the position of the two auto- 
mobiles after they appeared on the scene. 

Very soon after the accident, the exact length of time be- 
ing uncertain, an automobile owned by one John P. Moore 
came from the north to the scene of the accident. Moore 
got out and from his observation at the time the plaintiff’s 
automobile appeared to be in the position described by the 
two soldiers. Defendant’s automobile appeared to be about 
half on the east and half on the west of the center line of 
the highway and headed toward the northwest. The front 
end of defendant’s automobile was about five feet south of 
the front end of plaintiff’s automobile and about seven feet 
east of the west edge of the pavement. 

Thomas Moore, driver of the John P. Moore automobile, 
fixed the positions of the two automobiles about the same 
as did John P. Moore. In addition he testified that there 
was not sufficient space for him to pass without leaving 
the pavement. 

Leon B. Kramer, a passenger in the John P. Moore au- 
tomobile, fixed the position of plaintiff’s automobile about 
the same as did John P. and Thomas Moore. He did not 
attempt in his direct testimony to fix the position of defend- 
ant’s automobile. On cross-examination he admitted that 
he had given a statement in which he stated that defend- 
ant’s automobile was east of the center line of the highway 
and that the statement represented his recollection with 
reference to that matter. 

This we think is a fair résumé of the evidence offered by 
the plaintiff as to the manner in which the accident came 
about and as to the circumstances surrounding it in proof 
of negligence on the part of defendant. 

The defendant challenged its sufficiency at the conclu- 
sion of plaintiff’s case by motion for directed verdict. This 
motion was overruled. 
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Following the ruling on the motion for directed verdict 
defendant adduced his evidence. The important parts of 
his testimony are: That he says he was driving at all times 
on his right side of the center of the highway and that he 
saw plaintiff’s automobile about 75 feet away and it came 
down its wrong side of the highway and the left front ends 
of the two automobiles came into collision. He said that 
after the collision his car was on his right side of the high- 
way facing northwest and that plaintiff’s automobile was 
right in front with the left front wheels of the two auto- 
mobiles lapped over. The automobiles were not in contact 
but were a foot or two apart. It was his thought that im- 
mediately after the accident plaintiff’s automobile was about 
half on the east side of the center line of the highway. 

At the conclusion of all of the evidence defendant re- 
newed his motion for a directed verdict. It was again over- 
ruled. 

The burden of proving negligence on the part of the de- 
fendant was upon the plaintiff. Winterson v. Pantel Realty 
Co., 1385 Neb. 472, 282 N. W. 393; Olson v. Omaha & C. B. 
St. Ry. Co., 187 Neb. 216, 289 N. W. 356; Bowers v. Kug- 
ler, 140 Neb. 684, 1 N. W. (2d) 299. 

Was there evidence of negligence or evidence from which 
a reasonable inference of negligence could be drawn that 
defendant was driving his automobile on the wrong side of 
the highway at the time and place in question? Admitted- 
ly there is no direct evidence of such fact. What then are 
the circumstances which must be examined? Taking the 
circumstances in the light most favorable to the plaintiff 
the defendant’s automobile was standing, after the acci- 
dent, diagonally across the highway headed northwest half 
east and half west of the center line with both rear wheels 
east of the line. The left front end was crushed. The 
plaintiff's automobile was to the northwest headed directly 
south paralleling the highway with one-half on and one- 
half off the pavement. The left front end was crushed. 
The two automobiles were not in contact. While there is 
no direct evidence that this was the position of plaintiff’s 
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automobile immediatly after the accident such an inference 
may be drawn. There are no other informative circum- 
stances. 

Before it'can be said that there is evidence that defend- 
ant was guilty of negligence, that is that he was driving on 
the wrong side of the highway, we must find that from 
these circumstances a reasonable inference flows that such 
was the case, and that inference is the only one that may 
be fairly and reasonably drawn therefrom. Anderson v. 
Interstate Transit Lines, 129 Neb. 612, 262 N. W. 445. No 
such single reasonable inference may be drawn. Illustra- 
tive of the fact that this is not the only inference that might 
reasonably be drawn from these circumstances, it could be 
inferred from the fact of the position of the rear wheels 
of defendant’s automobile which were well to the east of 
the center line of the highway, that it was struck while the 
front end was on that side and dragged across and that the 
force of the impact, the angle of contact, the condition of 
the surface of the highway at the time, the speed of the au- 
tomobiles, the difference in weight and the counteraction of 
the momentum of the two automobiles, had the effect of 
propelling plaintiff’s automobile to its position at the edge 
of the highway. This is but speculation but not more so 
than the theory of plaintiff. 

Plaintiff’s cause of action in the light of the evidence is 
clearly controlled by Anderson v. Interstate Transit Lines, 
supra, wherein in the opinion it is stated: ‘We are in- 
clined to accept the views of the courts heretofore quoted 
as to the fact that mere position of the ‘bus’ and ‘truck’ af- 
ter the accident, with the accompanying marks, as shown 
by the evidence, afford no just basis for a reasonable con- 
clusion. In other words, these facts are insufficient to meet 
the burden of proof.” In this case there is not even evi- 
dence of marks, broken glass or other débris ancleaHine.? a 
probable point of collision. 

We are required to hold that the record is devoid of evi- 
dence of negligence on the part of: defendant and that the 
trial court erred in submitting that question to the jury. 
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As has been pointed out defendant contends that the ver- 
dict against him on his cross-petition was erroneous. 

It is true that the evidence of defendant on his charge 
that the plaintiff was guilty of negligence which was the 
proximate cause of the accident was sufficient on which to 
submit that issue to the jury. It was submitted on instruc- 
tions of which no complaint is made. The verdict was in 
favor of plaintiff. It cannot be set aside by this court with- 
out an invasion of the province of the jury. We cannot say 
on the evidence adduced that reasonable minds could not 
differ on the question of whether or not plaintiff was guilty 
of negligence. The controlling rule in such circumstances 
is the following: ‘Where different minds may reasonably 
' draw diverse conclusions from the same facts as to whether 
or not they establish negligence or contributory negligence, 
those issues must be submitted to the jury.” Casey v. Ford 
Motor Co., 108 Neb. 352, 187 N. W. 922; Moncrief v. Inter- 
state Transit Lines, 129 Neb. 168, 261 N. W. 168; Crandall 
v. Ladd, 142 Neb. 736, 7 N. W. (2d) 642. 

The judgment of the district court as to plaintiff's cause 
of action is reversed and the petition dismissed. The ver- 
dict and judgment on defendant’s cross-petition are af- 
firmed. 

AFFIRMED IN PART AND REVERSED IN PART. 


WILLIAM WEITZ, APPELLANT, V. UNITED STATES TRUST COM- 
PANY ET AL., APPELLEES: G. HOWARD JOHNSON, 
INTERVENER, APPELLANT. 

10 N. W. (2d) 623 


FILED JULY 30, 1943. No. 31587. 


1. Negligence. In the absence of a statutory provision to the con- 
trary, contributory negligence that is more than slight on the 
part of the plaintiff may defeat recovery in an action by a third 
person against the absent owner of premises occupied by a ten- 
ant to recover damages arising from a dangerous condition on 
such premises, even though the existence of such condition is in 
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violation of a statute, or ordinance, and even though such viola- 
tion may be held to be negligence per se. 

Evidence examined and contributory negligence of 
plaintiff held, as a matter of law, to prevent his recovery of dam- 
ages for personal injuries incurred in falling down the elevator 
shaft of a warehouse, in an action against the owner of such 
building, where the evidence shows such premises to have been 
occupied by a tenant of such owner, and such shaft to lack a 
safety device required by ordinance. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


E. L. Murphy, E. M. Kennedy, E. F. Fogarty and Rose- 
water, Mecham, Shackelford & Stoehr, for appellants. 


Gaines & Shoemaker and Morsman & Maxwell, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER and CHAP- 
PELL, JJ., and TEWELL and LIGHTNER, District’ Judges. 


TEWELL, District Judge. 

This action was brought in the district court for Doug- 
las county to recover damages arising from personal inju- 
ries incurred from falling down an elevator shaft. The de- 
fendants United States Trust Co., a corporation, and United 
States National Bank, a corporation, are alleged to be the 
owners of the building in which such shaft was located. At 
the close of the plaintiff’s evidence, the trial court, upon 
motion of the two defendant corporations, discharged the 
jury and entered judgment for the defendants. The plain- 
tiff appeals. 

The elevator shaft involved is a portion of a building 
hereinafter described. The pleadings and the evidence do 
not disclose the exact nature of the title or interest owned 
in such building by either of the two defendant corpora- 
tions. The pleadings indicate that one of these two corpo- 
rations succeeded the other as trustee, and, at the time of 
the accident involved, held the legal title in trust. For the 
purposes of this opinion we do no violence to any right of 
the plaintiff by treating the two defendant corporations as 
being owners of the absolute fee title of the premises in- 
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volved. In any event it is conceded that neither of these 
two corporations was in the actual occupancy of such build- 
ing, but that instead such building was being occupied and 
operated by a tenant, who is not a party to this action. We 
hereinafter refer to these two defendant corporations as 
the defendant owners. The defendant G. Howard Johnson, 
hereinafter referred to as the defendant Johnson, under 
the trade-name of Omaha Merchants Transfer Company, 
was the employer of the plaintiff at the time of the accident 
involved. No recovery is sought by the plaintiff in this 
action as against the defendant Johnson. The plaintiff has 
been awarded compensation under the workmen’s compen- 
sation act as against the defendant Johnson in an action 
brought in the district court for Douglas county, and later 
appealed to this court. The opinion of this court in*that 
case, entitled Wettz v. Johnson, was released on June 4, 
1943, ante, p. 452, 9 N. W. (2d) 788. The defendant John- 
son is made a party defendant for the purpose of giving 
. him such right of subrogation to plaintiff’s rights as he 
might have under the workmen’s compensation act. The 
facts surrounding the accident involved are set forth in the 
opinion to which reference is above made, and therefore 
will be only briefly mentioned herein. From the nature of 
this case as above stated, it will be seen that we are con- 
fronted with a question that relates only to the liability of 
the absent owner of premises for personal injuries to a 
third person injured upon such premises, while operated 
by a tenant of such owner. 

The building in which the plaintiff was injured is a six- 
story brick building facing west and located at 109 South 
Tenth street in Omaha, Nebraska. This street extends 
from north to south. The spur of a railroad track extends 
from east to west and parallel to and only a few feet south 
of the south wall of this building. The elevator shaft in- 
volved is adjacent to and north of the south wall of the 
building, and is located from 20 to 25 feet east of the west 
end of such building. The east and west wall of such shaft 
is of solid brick. At the north and also at the south side of 
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such shaft on the ground floor there is located a wooden 
panel gate, each of which is so constructed as to slide up 
and down. Immediately south of the wooden panel gate 
on the south side of such shaft, and in the south wall of 
such building, are steel doors that close the opening to the 
outdoors and to such railroad spur. The wooden panel gate 
on the north side of such shaft, when down, divides such 
shaft from the interior ground floor of such building. This 
ground floor is on a level with the floor of any railroad box 
car that might be located outside such building and imme- 
diately south of such shaft. The building contains a base- 
ment below such ground floor, and into this basement such 
shaft extends. There were outlets for electric lights above 
and below the elevator, so constructed as to move up or 
down with the elevator. An outlet for an electric light also 
existed in the ceiling of the ground floor at a point a few 
feet north of the center of the shaft. A switch to turn on 
this ceiling light was located on the north edge of the east 
brick wall of the shaft. There was a window in the south 
wall of the shaft, the bottom of which was several feet 
above the ground floor. The entrance to the building is 
from the west end, and from off the Tenth street dock. The 
top of this dock is about three feet above the street level, 
and level with the ground ‘floor of the building. In the west 
wall of the building there are two sets of doors, each con- 
sisting of a large double door and a single door. Windows 
existed in the upper half of each of these doors, and a glass 
transom, semi-circular in design, was located over each 
door. At the time of the accident involved, all windows 
above mentioned were smoky and dirty, and no electric 
light in any of the outlets above mentioned was lighted. 
There was no automatic interlocking, or hold-down device, 
upon the shaft or elevator, and due to the lack of such de- 
vice, the north panel gate in the shaft could be raised by 
hand, even though the elevator might not be at the ground 
floor. 

On the morning of April 24, 1941, the plaintiff, and three 
or four other.employees of defendant Johnson, were sum- 
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moned to the building by their employer for the purpose of 
unloading the contents of a box car into the building for 
storage. The building had been taken over by the war de- 
partment of the United States from the tenant of the de- 
fendant owners, and was being used as a warehouse. The 
defendant Johnson, under a contract with said war depart- 
ment, furnished the labor to unload, from freight cars, ma- 
terials sent to such building for storage. Upon arrival at 
the building, between 8 and 9 o’clock a. m., the plaintiff en- 
tered therein from the west end, and went directly to the 
elevator shaft. He raised the panel gate on the north side. 
of the shaft by hand to above his head. The day was cloudy. 
No lights were lighted in the building. The plaintiff testi- 
fied that his purpose was to walk across the elevator plat- 
form and open the steel doors in the south wall of the shaft. 
He could not see the bottom of the shaft, and it appeared to 
him that the platform of the elevator, which was dark in 
color, was level with the floor upon which he stood. He was 
feeling with his foot, to make sure of the presence of such 
platform, when his attention was attracted by some one 
calling. He testified that he then turned his head slightly, 
lost his balance and fell to the bottom of the shaft. The 
panel gate fell back into closed position. The platform of 
the elevator was in fact, at the moment of such fall, one or 
more floors above the ground floor. As a result of this fall 
the plaintiff was very seriously and permanently injured. 
He asks recovery in the sum of $100,000. It is well to add 
to this statement of facts, that plaintiff had worked in this 
building for about three weeks next before his injury, knew 
the location of light switches, and knew that the panel gate 
on the north side of the shaft and at the ground floor level 
could be raised by hand, even though the elevator was any 
place other than at such floor level. 

One of the grounds of liability on the part of the defend- 
ant owners that is urged by plaintiff is the failure of such 
owners to equip the elevator shaft or elevator, with an in- 
terlocking device or hold-down latch, and thus to prevent 
the panel gate on the ground floor and in the north wall of 
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the shaft from being raised, except when the elevator plat- 
form was at such floor level. In his petition the plaintiff 
plead the provisions of section 344 of ordinance No. 11,416 
of city of Omaha, which, he contends, required the installa- 
tion of such a device in the shaft involved. This section 
appears to have been enacted in July, 1922. The evidence 
does not disclose when the elevator shaft was constructed. 
The plaintiff’s petition alleges that the property was con- 
veyed by deed in 1921, with no allegation relative to wheth- 
er or not the shaft was then in existence. The answer of 
the defendant owners alleges that the elevator shaft was 
erected in the year 1920 substantially as it existed at the 
time of the accident involved. The provisions of the ordi- 
nance relating to such an interlocking device or hold-down 
latch, even if assumed to apply to a shaft such as the one 
involved, are not made retroactive by the terms thereof. 
It has been held by this court that a statute or ordinance 
requiring a safety measure will not be construed to act ret- 
roactively, unless made to do so by its terms. Kerwin v. 
Thompson, Belden & Co., 110 Neb. 251, 192 N. W. 692. The 
plaintiff also predicates error upon the refusal of the trial 
court to admit into evidence the safety code adopted in 1937 
by the department of labor, which he contends required 
such interlocking device or hold-down latch. It is the the- 
ory of the plaintiff that the alleged failure of the defend- 
ant owners to comply with the mandatory provisions of a 
statute, or ordinance, relative to a safety measure is neg- 
ligence per se, and places the plaintiff within rules stated in 
the case of Tralle v. Hartman Furniture & Carpet Co., 116 
Neb. 418, 217 N. W. 952. We need not further discuss or 
decide the applicability of the ordinance or safety codes 
above mentioned, in view of the holdings hereinafter ex- 
pressed upon another phase of this action. Even though 
both such ordinance and codes were applicable to the facts 
involved, and a violation thereof negligence per se, the hold- 
ings hereinafter made would remain unchanged. The ex- 
clusion of the safety codes from the evidence, if error at 
all, would be error without prejudice. In the absence of a 
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statutory provision to the contrary, contributory negligence 
that is more than slight on the part of the plaintiff may de- 
feat recovery in an action by a third person against the ab- 
sent owner of premises occupied by a tenant to recover 
damages alleged to have arisen on account of a dangerous 
condition on such premises, even though the existence of 
such condition is in violation of a statute, or ordinance, and 
even though such violation may be held to be negligence 
per se. Vanderveer v. Moran, 79 Neb. 481, 112 N. W. 581; 
45 C. J. 980. It cannot be logically urged that the provi- 
sions of any statutory provision prevent applicability of 
the rules relating to contributory negligence to the facts of 
this case. 

As has been stated, the plaintiff was well aware of the 
existence of the elevator shaft. He knew that the north 
panel gate on the ground floor could be raised upward, 
whether or not the elevator platform was at such ground 
floor level. He knew of the existence of the light switch on 
the north edge of the east wall of the shaft. He knew of 
the cloudy weather, the dirty windows, and of the semi- 
darkness in the room from whence he entered the shaft. 
The building involved was not designed for use by the pub- 
lic. It was a warehouse intended for use of the occupant 
and employees only. Even if it is assumed that the ordi- 
nance and safety codes above mentioned were applicable to 
the building and elevator shaft involved, and even if it is 
assumed that a violation thereof was negligence per se on 
the part of the defendant owners, can it reasonably be said 
by any one that the plaintiff was not guilty of any negli- 
gence contributing to the proximate cause of his injury, or 
that his negligence was not more than slight, or that the 
negligence of the defendant owners was gross in compari- 
son to that of the plaintiff? We think not. If not, then the 
contributory negligence of the plaintiff bars his recovery 
as a matter of law. We are well aware of the rule requir- 
ing the evidence to be given that construction that is most 
favorable to the plaintiff, in adjudging the question of 
whether or not his contributory negligence bars his recov- 
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ery as a matter of law, and also well aware of our duty not, 
to allow a verdict in his favor, if, as a matter of law, his 
contributory negligence bars his recovery. Cases in which 
contributory negligence was held to bar recovery as a mat- 
ter of law in actions similar, in some respects, to this ac- 
tion are the following: Wentink v. Traphagen, 138 Neb. 41, 
291 N. W. 884; Gardner v. Metropolitan Utilities District, 
134 Neb. 163, 278 N. W. 137; Kelley v. Luke, 140 Neb. 2838, 
299 N. W. 593; Kerwin v. Thompson, Belden & Co., supra; 
Sodomka v. Cudahy Packing Co., 101 Neb. 446, 163 N. W. 
809. In some of the cases last above cited the plaintiff 
therein, prior to the time of his fall, was unaware of the 
existence of the pit into which he fell. It is true that in the 
case of Tralle v. Hartman Furniture & Carpet Co., supra, 
the owner of a building occupied by a tenant, under a con- 
dition such as we have assumed for the ordinance and safe- 
ty code involved in this case, was held liable for damages 
arising from a condition created by violation of an ordi- 
nance. However, in that case, in the first place, the in- 
jured person did not know that the hammer was where it 
might fall, and, in the second place, the hammer was not — 
caused to fall through any act of the injured party. Con- 
tributory negligence was not present. Here, the plaintiff 
is the author of his own injury. 

It will be noted that, for the purpose of this opinion, we 
have assumed that both the ordinance and safety codes 
above mentioned are applicable to the facts of this case. 
We do not so decide. We have also assumed that a viola- 
tion of either such ordinance, or codes, would be negligence 
per se. We do not so decide. No assumption more favor- 
able to the plaintiff, with relation to such ordinance or 
codes, could be made. We have not seen fit to discuss the 
question of whether or not the lack of the hold-down latch 
above mentioned, with plaintiff’s knowledge thereof, and 
with his knowledge of all conditions surrounding him, was 
any portion of the proximate cause of the injuries involved, 
or was, instead, a known and non-acting condition. We 
have not seen fit to discuss the difference between the du- 
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ties of a tenant occupying premises under lease, and those 
of the landlord owner who is out of possession. If the 
plaintiff may not recover under the assumptions of negli- 
gence on the part of the defendant owners herein made in 
his favor, there is not any necessity of discussing other 
questions that might otherwise be involved. 

For reasons above given the judgment of the trial court is 


affirmed. 
AFFIRMED. 


BESSIE STEPHENS, APPELLEE, V. CLAYTON H. STEPHENS, 
APPELLANT. 
10 N. W. (2d) 620 


FILep JULY 30, 1943. No. 31611. 


1. Divorce. One who reasonably understands the nature and pur- 
pose of an action for a divorce from the bonds of matrimony, the 
effect of his acts with reference thereto, and who has the will to 
decide for himself whether or not such action should be brought, 
has sufficient mental capacity to maintain such action in his own 


name. 
2. Misconduct on the part of the plaintiff in an action for 
divorce, not amounting to a statutory ground for divorce, affords 
no justification for punishment inflicted upon such plaintiff by 
the defendant in retaliation out of all proportion to such mis- 
conduct. 
3. Violence by choking, slapping and kicking the person of 


a wife by her husband, when not reasonably necessary to pre- 
vent an immediate impending harm, is not prevented from being 
extreme cruelty, merely because the sane perpetrator was highly 
nervous from lack of sleep and worry. 


APPEAL from the district court for Sherman county: 
ELDRIDGE G. REED, JUDGE. Affirmed. 


Lamont L. Stephens, for appellant. 
R. H. Mathew, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER, CHAP- 
PELL and WENKE, JJ., and TEWELL and LIGHTNER, District 
Judges. 
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TEWELL, District Judge. 

This action was brought in the district court for Sher- 
man county by Bessie Stephens, plaintiff, to secure a di- 
vorce from her husband, the defendant Clayton H. Ste- 
phens, Jr. From a decree granting the plaintiff a divorce, 
awarding the custody of children to the plaintiff, and also 
awarding the plaintiff alimony and future monthly pay- 
ments for support of such children, the defendant has 
brought the case to this court by appeal proceedings. 

The ground for divorce alleged in the plaintiff’s petition 
is that of extreme cruelty. The defendant by his answer 
denies that any acts of cruelty to the plaintiff were com- 
mitted by him while he was mentally competent, and alleg- 
es that any acts of violence on his part toward the plaintiff 
occurred subsequent to the month of June, 1941, and after 
he had become mentally deranged. The defendant also al- 
leges that the plaintiff is mentally deranged and not com- 
petent to maintain this action. By his answer the defend- 
ant prays that the action be dismissed. In the defendant’s 
brief filed in this court, no complaint is made, if a divorce 
is to be granted, as to the amount of alimony, or child sup- 
port awarded to the plaintiff. Either by allegations and 
admissions in the pleadings, or by the evidence, the facts 
hereinafter related may properly be found to be true. 

The parties were married to each other at Ord, Nebras- 
ka, on May 20, 1929, and at all times since such marriage 
have resided in Sherman county. Three children, all still 
living, were born to this union, Betty on October 23, 1930, 
Lyle on September 3, 1932, and Marjorie on November 10, 
1940. The defendant is a farmer by occupation, and the 
parties have lived upon a farm during all of the time they 
have lived together. The contentions of the plaintiff and 
of the defendant, perhaps, may be best made clear by men- 
tion first of some events that are shown to have occurred 
during the years 1941 and 1942. One morning, in the 
month of June, 1941, before the defendant had arisen for 
the day, the plaintiff came into the defendant’s bedroom, 
seated herself upon the bed, and told the defendant that she 
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did not love him any more; that she had written a few let- 
ters to another man; that she was in love with such other 
man, and desired to go and live with him. The facts are 
that the plaintiff had written three different letters to this 
party, all within a few months of the date of voluntarily 
telling her husband thereof. In these letters she asked him 
to come to see her. The facts also are that the plaintiff had 
never met the man, had never talked to him in her life, and 
he did not know who she was. He did not answer any of 
the letters. Later in 1941 the plaintiff attempted to talk 
to him by telephone from Omaha. When she told him who 
she was, he hung up the receiver. He did not at any time 
ever seek to get in touch with the plaintiff in any manner. 
It is the contention of the defendant that the things told 
him in the above-mentioned conversation caused him great 
mental worry, and that he lost sleep, became highly nerv- 
ous, and mentally deranged. The evidence also shows that 
the plaintiff’s mother has been insane and in the asylum at 
Ingleside for the past 22 years, except at intervals. The 
nature of such mother’s insanity caused her to think she 
was in love with, and actually married to, a man other than 
her husband, although such other would have nothing to 
do with her. It is upon the above related facts that the 
defendant bases his contention to the effect that the plain- 
tiff is incompetent to maintain this action. 

The plaintiff testified to several acts of violence, such as 
slapping, choking and kicking, committed upon her by the 
defendant. The defendant admits some of such acts. All 
of such acts as are admitted by the defendant occurred af- 
ter he was told of the letters to the other man. It would 
unduly lengthen this opinion to relate the many incidents 
shown by the evidence. To relate a few of the more im- 
portant will suffice. Several times the defendant told the 
plaintiff that if she ever left him “it would just be too bad 
for her.” In August, 1941, the defendant took the plaintiff 
and their three children to Ravenna, Nebraska, on a Satur- 
day afternoon. When the defendant was about ready to go 
home, he could not find the plaintiff, or any of the children. 
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He went home without them, and found a note on the table 
from his wife telling him that she could not carry on, and 
was leaving him. He later ascertained that she had em- 
ployed a trucker to take herself and children home from Ra- 
venna, and to load nine head of defendant’s cattle and haul 
them to Broken Bow, Nebraska, where she sold them. That 
night the defendant drove to where the plaintiff's sister 
lived in Omaha: Not finding the plaintiff there, he drove 
back home very early the next day, and found the plaintiff 
at Ansley, Nebraska, where she had rented a room in a ho- 
tel. He persuaded her to go home with him, and got from 
her $474 in money, that being what was left from the sale 
price of the cattle. On at least two different occasions sub- 
sequent to June, 1941, the defendant, in the plaintiff’s pres- 
ence, attempted, ostensibly at least, to commit suicide by 
taking poison. The poison was knocked from his hand in 
time to prevent its consumption by him. The plaintiff is 
shown to have gone to Omaha on two different occasions 
after June, 1941, each time with the defendant’s consent. 
There she tried to find work for hire, and did work for a 
time as a housemaid. While she was there she wrote the 
defendant for money. He sent no money, but, instead, went 
to Omaha, and took the children home with him. Finally 
the plaintiff, at defendant’s solicitation, agreed to go back 
to Sherman county, if the plaintiff would rent a house 
where herself and children could live away from the defend- 
ant. This the defendant did, and gave the plaintiff the 
sum of $20 per month to support herself and the children. 
While thus living, the plaintiff, on May 1, 1942, brought 
this action for a divorce. In September, 1941, the defend- 
ant went to consult Dr. Kelly, a psychiatrist, in Omaha, as 
he felt he was going insane. He was treated by Dr. Kelly 
with electric shocks for a period of about twelve days. At 
the end of such time the plaintiff took him home for the 
week-end. The plaintiff wanted the defendant to go back 
for further treatment, but he refused to do so. The defend- 
ant was again treated by Dr. Kelly for mental ailment from 
March 22 to April 15, 1942, after his father had filed a 
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complaint of insanity before the Commissioners of Insan- 
ity of Sherman county. This occurred just after one of the 
defendant’s attempts to take poison. 

The defendant’s contention, to the effect that iis plain- 
tiff is so mentally deranged as to be unable to maintain this 
action, cannot be sustained. He cites no authority to sus- 
tain such contention, and we think none such could be found 
that would be applicable to the facts of this case. Other 
than proof of her mother’s insanity, and of plaintiff’s at- 
tempted communications with the man referred to, the rec- 
ord is bare of any proof of the plaintiff being other than 
sane. There could reasonably exist any one or more of sev- 
eral motives for the letters, any one of which would be that 
of a sane person. If a plaintiff in an action for divorce 
reasonably understands the nature and purpose of such ac- 
tion, the effect of his acts with reference thereto, and has 
the will to decide for himself whether or not such action 
should be. brought, he has sufficient mental capacity to 
maintain such action in his own name. Simmons v. Kel- 
sey, 76 Neb. 124, 107 N. W. 122. The evidence does not 
show the plaintiff to be insane. We need not decide the 
question of whether or not insanity on her part could be 
raised by the defendant’s answer, or made a matter of de- 
fense by him. 

The defendant seeks to invoke as a defense the doctrine 
of recrimination, and contends that the plaintiff has been 
guilty of such acts as to give rise in him to grounds for di- 
vorce against ‘her, and that therefore the plaintiff’s action 
should be dismissed. Upon this phase of the case the de- 
fendant cites the opinion ‘in the case of Studley v. Studley, 
129 Neb. 784, 263 N. W. 139, and other cases cited therein. 
‘The evidence in this case fails to show any applicability of 
such doctrine to the facts of this case. From the general 
- tenor of the evidence and from incidents shown therein, 
one is justified in concluding that the plaintiff is a meek 
sort of person. Aside from her acts of attempting to com- 
municate with the other man, not an incident that reflects 
upon her character or virtue, or that shows any eruelty to 
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the defendant, is shown by the evidence. The defendant’s 
father and mother think well of, and have highly praised, 
the plaintiff as a housewife and mother. The plaintiff says 
she wrote the letters to the other party and then voluntari- 
ly told him of them, because he had many times told her 
that, if he desired, he could “take out” a certain school- 
teacher. She seems merely to have tried to arouse his jeal- 
ousy, and thereby to cause him to be more considerate of 
her. Misconduct on the part of the plaintiff in an action 
for divorce, not amounting to a statutory ground for di- 
vorce, affords no justification for punishment inflicted up- 
on the plaintiff in retaliation out of all proportion to such 
misconduct. Walton v. Walton, 57 Neb. 102, 77 N. W. 392. 

The defendant further contends that acts of violence com- 
mitted by a person of unsound mind does not constitute 
extreme cruelty as a ground for a divorce, and cites the 
case of Kirkpatrick v. Kirkpatrick, 81 Neb. 627, 116 N. W. 
499. We deny the applicability of any such rule to the facts 
of this case. We are not called upon to discuss the ques- 
tion as to what, if any, condition of insanity on the part 
of the defendant would prevent actual acts of violence by 
him against the plaintiff from constituting extreme cruelty. 
There is ample evidence of extreme cruelty on the part of 
the defendant toward the plaintiff having existed long be- 
fore the letters were written to the innocent man she in- 
volved in her domestic troubles. It is not even contended 
that the defendant did not have the mental capacity to form 
an intent, if such be required to constitute extreme cruelty, 
to injure the plaintiff at the times he either slapped, choked 
or kicked the plaintiff or pulled her hair, after he knew of 
the letters to the other man. The plaintiff testified that as 
early as 1930, within a year after the marriage, the defend- 
ant forbade some of her relatives to come upon his farm, 
and chased them away with a shotgun; told her that her 
youngest brother was no good, and told the plaintiff many 
times that she was just like her “damned old mother.” In 
1934 the plaintiff says the defendant did not speak a pleas- 
ant word to her for about two weeks. From the testimony 
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of the plaintiff, the defendant is shown many times to have 
told her that “If you think so damn much of your relatives, 
go live with them.” We do not have the advantage of hav- 
ing seen and heard the witnesses, as did the trial court, but 
we glean from the record that the defendant lived upon the 
farm with his wife from 1929 to 1941, was inconsiderate of 
her, and regarded her much the same as one of his chat- 
tels, always insisting upon having his own way about his 
daily life. Then, when told of the letters which plaintiff 
had written, the seedbed of domestic trouble, which his own 
conduct had generated, burst into an uncontrolled rage. 
He then began to fear that he might, without compensa- 
tion, lose one of his chattels, and resorted to such devices 
as threatening suicide, slapping, choking and kicking the 
plaintiff at various times. Such conduct, when not reason- 
ably necessary to prevent an immediately impending harm, 
is not prevented from being extreme cruelty, merely be- 
cause the sane perpetrator was highly nervous from lack 
of sleep and worry. Walton v. Walton, supra. 

. For the reasons above stated, the decree of the trial 
court is affirmed. 

AFFIRMED. - 


ETHEL L. STINTON JONES, EXECUTRIX, APPELLANT, V. 
CLYDE K. EWART ET AL., APPELLEES. 
10 N. W. (2d) 708 


FILED JULY 30, 1948, No. 31541. 


Gifts. Where parents, coowners of a farm, deed it to their son-in-law 
and daughter for a stated consideration of $18,000, $8,000 of 
which was a gift to the grantees, and in the same instrument re- 
quire the grantees to pay as consideration for said deed $550 per 
year to the grantors during their lifetime and one year after the 
death of the survivor of the parents to pay the $10,000 balance 
of the stated consideration to the three other children of the 
grantors with interest at 5% per cent. from the date of the death 
of such survivor, which deed gives both the grantors and the 
donees the right to foreclose on breach of the provisions of the 
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deed, the provision for payment of said $10,000 is a completed 
gift inter vivos, as of the date of the deed, to said donees and a 
subsequent attempt to modify the same to the disadvantage of 
the donees by an amendment to the deed executed by both grant- 
ors and grantees is invalid. 


APPEAL from the district court for Fillmore county: 
STANLEY BARTOS, JUDGE. Affirmed. 


John C. Gewacke, R. B. Waring and Guy A. Hamilton, 
for appellant. 


Sloans, Keenan & Corbitt and Walter C. Weiss, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and LIGHTNER, District Judge. 


LIGHTNER, District Judge. 

This controversy arises by reason of a provision in a 
deed by Charles and Emma L. Stinton to their son-in-law 
’ and daughter, Clyde K. Ewart and Vallia F. Ewart, which 

among other considerations requires the grantees to pay 
$10,000 to three other children of the Stintons a year after 
the death of the survivor of the Stintons. An attempt was 
made later by the Stintons and Ewarts to cancel this $10,- 
000 provision by an amendment to the deed. The claim of 
certain of the defendants is that the $10,000 provision 
amounted to a completed gift inter vivos which could not 
be canceled while plaintiff and other of the defendants 
claim that it was not a completed gift. The district court 
found that the $10,000 provision amounted to a completed 
gift inter vivos and plaintiff and part of the defendants ap- 
peal. 

It is necessary in order to give an understanding of the 
matter that a much more detailed statement be made of the 
facts. They are not in serious dispute and are as follows: 
On and prior to April 19, 1922, Charles Stinton and Emma 
L. Stinton, as husband and wife, were the owners as ten- 
ants in common of a 160-acre farm in Fillmore county, Ne- 
braska. The Stintons were parents of the following chil- 
dren, to wit: Vern L. Stinton, son; Ethel L. Stinton, now 
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known as Ethel L. Stinton Jones, daughter; Elva A. Arch- 
er, daughter; and Vallia F. Ewart, daughter. They had no 
other children, except those above named, then or at any 
time, and all of said children were on April 19, 1922, liv- 
ing away from the home of their parents. On said date of 
April 19, 1922, the said Charles and Emma L. Stinton 
signed, acknowledged, executed and delivered a deed of 
said farm to Clyde K. Ewart and their daughter, Vallia F. 
Ewart, husband and wife. The expressed consideration for 
the execution and delivery of said deed was the sum of $18,- 
000 and other considerations, $8,000 of which was a gift to 
the grantees, 

The grantees were to pay as part of the consideration for 
the deed the sum of $550 on March 1, 1923, and a like sum 
on March 1 annually thereafter to the grantors of said deed, 
and in case of the death of one of the grantors to the sur- 
vivor ; and said grantees were to pay the taxes on said real 

“estate for the year 1922 and all subsequent years. 

Said deed further provided that the grantees of said deed 
were to pay $10,000 ‘“ * * * one year from the date of the 
death of the surviving grantor herein, with interest at the 
rate of five and one-half per cent. (51%4%) from date of said 
death until date of payment. Said payment to be made un- 
to Vern L. Stinton, of Ubero, Montana, Ethel L. Stinton, of 
Ryegate, Montana, and Elva A. Archer, of Ryegate, Mon- 
tana, share and share alike; provided that should any of 
the three last mentioned persons depart this life, leaving 
no heirs of his or her body surviving, that his or her share 
of Ten Thousand and no/100 ($10,000) Dollars shall lapse 
and shall be divided share and share. alike among the sur- 
vivor, or survivors and grantee Vallia F. Ewart or their 
respective heirs, administrators, or assigns.” 

That on said date of April 19, 1922, the same date the 
deed was executed and delivered, the said Charles Stinton, 
executed a last will and testament whereby he bequeathed 
and devised all of his other property; that he made three 
codicils to said last will and testament on the following sub- 
sequent dates, to wit: April 10, 1925, December 1, 1934, 
and January 5, 1935. 
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That on June 15, 1936, the grantors and grantees to the 
deed executed on April 19, 1922, made an instrument des- 
ignated “Amendment to Deed” whereby it was provided 
that the grantees shall have the right on the maturity of 
said $10,000 obligation to pay the same to the legally ap- 
pointed representative, executor or administrator of the es- 
tate of Charles Stinton, the same to be distributed accord- 
ing to the terms of the last will and testament and several 
codicils executed by the said Charles Stinton. 

- At the time of the execution of the deed heretofore men- 
tioned Vern L. Stinton was indebted to his father, Charles 
Stinton, in the sum of $3,500. 

‘ Charles Stinton died May 17, 1940, and thereafter his 
last will and testament and several codicils thereto were 
duly admitted to probate in the county court of Fillmore 
county, Nebraska, and Ethel L. Stinton Jones was duly ap- 
pointed executrix thereof and is now the duly appointed, 
qualified and acting executrix of said estate. 

Emma L. Stinton, the widow of Charles Stinton, died Oc- 
tober 8, 1940. 

Clyde K. Ewart and Vallia F. Ewart made the annual 
payments of $550 on March 1, 1923, and thereafter, and 
paid the 1922 and subsequent real estate taxes, as was pro- 
vided in said deed. 

Defendants, Clyde K. Ewart and Vallia F. Ewart, have 
not paid said sum of $10,000 as provided in said deed. 

Vern L. Stinton, son of the said Charles Stinton and Em- 
ma L. Stinton, died July 4, 1928, leaving him surviving, his 
widow, the defendant, Daisy Stinton Beeker; his daughter, 
the defendant, Laveeta Moore, thirty-five years of age; and 
an infant son, Allen Stinton, who died April 5, 1929, at the 
age of ten years. 

Elva A. Archer, daughter of the said Charles Stinton and 
Emma L. Stinton, died August 5, 1934, leaving her surviv- 
ing three sons, the defendants, Harold Dean Archer, Paul 
Augustus Archer, of legal age, and Gerald Eugene Archer, 
who is a minor. 

Another fact considered of importance by some of the 
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parties is the codicil of Mr. Stinton’s will executed on De- 
cember 1, 1934. The original will was made on the same 
day as the deed, April 19, 1922, and after giving his wife a 
life interest in his property, in case she survived him, be- 
queathed and devised the remainder to his three children 
other than Vallia who had been provided for by the deed, 
viz., Vern, Elva and Ethel, share and share alike. By De- 
cember 1, 1934, the date of the codicil, two of his children, 
Vern and Elva, had died, Vern leaving one child and Elva 
three. Vern when he died had owed his father $5,000 and 
one of the purposes of the codicil and the amendment to the 
deed was to offset this indebtedness against his share of the 
Stinton estate. The codicil of December 1, 19384, left the 
provisions for his wife and daughter Ethel intact and then 
bequeathed and devised ‘the remaining two-thirds of his 
estate equally to the four grandchildren above referred to, 
but provided that from the one-fourth given to Laveeta 
Moore, the daughter of Vern, any of Vern’s $5,000 indebt- 
edness and interest which had not been paid should be de- 
ducted, but that no claim should be made against her for 
any deficiency. 

The deed of April 19, 1922, further provided that the 
grantees shall keep the buildings, appurtenances and im- 
provements in as good repair as they now are during the 
period above set forth, and “As a part of the consideration 
of this conveyance, it is stipulated and agreed that if the 
grantees shall fail or neglect to promptly pay the annual 
payments hereinbefore stated or fail to pay the taxes at or 
before the maturity, or should cause or permit the build- 
ings, appurtenances, and improvements to become out of 
repair, or to be neglected or damaged so as to materially 
decrease the value of the security herein, then and in that 
event, the grantors or those who may be entitled to rights 
hereunder shall have the right to foreclose the agreement 
embodied herein, and sell the premises described in the 
form and manner provided by law for the foreclosure of 
mortgages, and out of the proceeds be paid a sum sufficient 
to satisfy the obligations herein set forth, whether the same 
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shall have all been matured or in part may be reasonably 
anticipated.” 

The original deed was executed by Mr. and Mrs. Stinton 
only, the “Amendment to Deed” by Mr. and Mrs. Stinton 
and the grantees Mr. and Mrs. Ewart. 

This case as will be noticed from the statement of facts 
presents the question of the validity of the amendment to 
the deed in so far as it affects the rights of the named ben- 
eficiaries to the $10,000, which in turn depends upon wheth- 
er or not the provisions for their benefit in the deed giving 
them this $10,000 was a valid and completed gift inter vivos 
as of the date of the deed. The district court held that it 
was a valid gift and that the subsequent attempt to modify 
it by the amendment and codicil referred to were ineffec- 
tual and the correctness of this holding is the question now 
presented to this court. 

Many cases involving gifts inter vivos have been before 
the courts and the general principles are, we think, quite 
well established. The difficulty is in applying them to vari- 
ous sets of facts. Appellants call attention in their brief 
to the four elements that must concur to make a valid gift 
inter vivos, to wit: 1. Intention to give; 2. Delivery; 3. 
End of dominion of donor, and 4. Creation of dominion of 
donee. Madison Trust Co. v. Skogstrom, 222 Wis. 585, 269 
N. W. 249. 

One of the difficult questions in this case has to do with 
the question of delivery. Manual delivery of certain spe- 
cies of property cannot be made and the trend of modern 
decisions is to permit a symbolic or constructive delivery 
where the circumstances of the case require it. 28 C. J. 
636. In Dinslage v. Stratman, 105 Neb. 274, 180 N. W. 81, 
a son owed his mother $1,400 on open account. His moth- 
er in her lifetime directed him to pay $1,000 of this to her 
granddaughter, the daughter of another son. The payment 
was not made in the lifetime of the mother. The court held 
this to be a valid delivery. ‘Hence, she (the mother, Mrs. 
Stratman) did everything in June, 1915, that was in her 
power to divest herself of the title to the chose in action, 
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and invest Tracey (the granddaughter) with it. We think 
‘that there was a sufficient delivery. To hold otherwise 
would be to say that there can be no delivery of a chose in 
action unless it is accompanied by delivery of written evi- 
dence of it, * * * .””’ The second and third points of the 
syllabus in Dinslage v. Stratman, supra, are as follows: 
“The mere fact that actual enjoyment of the gift by the 
donee is, by the declaration of the gift, postponed until the 
death of the donor, does not render the gift either condi- 
tional, or testamentary, or in any way invalid.” 

“In such a case, the stipulation that actual enjoyment of 
the gift is to be deferred until the donor’s death only marks 
the time when enjoyment begins, and is not a condition, 
since the donor’s death is inevitable.” 

In In re Estate of Dayton, 121 Neb. 402, 237 N. W. 303, 
Dr. Dayton of Lincoln, had purchased 10 bonds in the sum 
of $1,000 each, registered them in the name of a nurse for 
a long time in his employ. He kept the bonds in his own 
safety deposit box for his convenience in collecting the in- 
terest thereon so long as he lived; he had stated to witness- 
es that the bonds were a gift to the nurse. Held that a 
complete delivery of the bonds to the nurse had been ef- 
fected. 

In Novak v. Reeson, 110 Neb. 229, 193 N. W. 348, it is 
held: “Where a father, in making a loan of $4,000 to one 
of his sons, required said son to execute four notes in the 
sum of $1,000 each, payable to each of his four daughters, 
which said notes the father delivered to another son, with 
‘-directions to hold said notes, collect the interest thereon 
-and pay same to father during his lifetime, and at his death 
to deliver the notes to each of the daughters named there- 
-in, held a complete and irrevocable gift of the notes to the 
daughters.” 

In Snyder v. Snyder, 131 Mich. 658, 92 N. W. 358, it is 
held as indicated by the second paragraph of the syllabus: 
“Where one assigns a mortgage to another on an under- 
standing that moneys collected on the mortgage during the 
assignor’s life shall be paid to her, and that any balance 
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remaining due at the time of her death shall belong to the 
assignee, there is no gift inter vivos.” Discussing the mat- 
ter in the opinion it is said: “To constitute a valid gift 
inter vivos, it must take effect at once, and pass entirely be- 
yond the control of the donor. The retaining of any con- 
trol in the hands of the donor over the subject of the gift 
renders it invalid. * * * Under defendant Thomas’ own 
statement in his answer, his mother retained the entire 
control over this gift, and had the right to retain as her 
own all sums that Benjamin paid to her or to Thomas 
during her lifetime. She could collect and use the entire 
amount. It follows that this assignment must be held void.” 

In Hild v. Hild, 185 Neb. 896, 284 N. W. 730, the follow- 
ing rules applicable to gifts inter vivos are set forth in the 
opinion: 

“A clear and unmistakable intention on the part of the 
donor to make a gift of his property is an essential ele- 
ment of the gift * * * .” 

“«* * * the person asserting it (a gift) must prove all 
essential elements by clear, direct, positive, express and un- 
ambiguous evidence.” 

In Madison Trust Co. v. Skogstrom, supra, the general 
rules relating to gifts inter vivos are stated, but in that 
case the court found as a matter of fact that there was no 
delivery of the certificate which had been assigned to the 
claimant, “ * * * but, on the contrary, delivery was rather 
pointedly refused.” The alleged gift was in that case a 
trust certificate owned by one Crowley which respondent 
Skogstrom claimed he had given to her. Further discuss- 
ing the question of delivery in the opinion it is said: “Af- 
ter the noting of the assignment by the Central Wisconsin 
Trust Company, Mr. Schenck left the certificate on the cor- 
ner of his desk. * * * Mr. Ferris testified that when the 
certificate with the assignment on it was returned to Mr. 
Schenck’s desk, the suggestion was made that he turn it 
over to the respondent, to which Crowley replied, ‘Oh no. 
Oh no, I will keep that myself, I will take care of that.’ Be- 
fore executing the assignment, he had told respondent that 
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he did not want to ‘sign it over to her’ and that ‘he wanted 
it fixed in case something happened to him.’” 

In Ladman v. Farmers & Merchants Bank of Milligan, 
180 Neb. 460, 265 N. W. 252, the general rules in regard to 
gifts are well stated, but since there seems to be little or no 
dispute about the general rules we will not restate them. 
The facts in that case clearly distinguish it from the in- 
stant case. The instrument under consideration in that 
case did not state the amount of the deposit which was the 
subject of the alleged gift, nor designate any particular 
amount which should go to any particular child, but left 
for future determination by some one, not designated, the 
amount that should be set up and belong to each child; the 
instrument also provided that the children should not be 
entitled to the money until after the mother’s death, and 
that the mother might use the funds deposited. 

In Andersen v. Luikart, 127 Neb. 256, 255 N. W. 18, the 
general rules are again stated and there is a good review 
of the Nebraska cases in the opinion by Judge Good. The 
facts in that case are set forth in the following quotation 
from the opinion: . 

“In the instant case there is no gift, nor language show- 
ing a present intention to make a gift, by the plaintiff to 
his daughter. He did not communicate to her the fact that 
he had executed a release. He did not deliver the note or 
mortgage to her, but kept them in his possession and gave 
no direction to any one to deliver the note and mortgage to 
her. The release was executed evidently with the thought 
in his mind that he might not live to return from his trip 
to Denmark, and, in that event, the releas¢ should operate. 
We think the evidence falls far short of being convincing 
that there was any intention on the part of plaintiff to make 
a gift to his daughter. Moreover, long after this release 
was executed the daughter and her husband executed an 
extension agreement of the mortgage and note, recognizing 
their full liability for $5,000 and interest thereon.” 

In Tucker v. Tucker, 138 Ia. 344, 116 N. W. 119, it was 
held: 
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“Where a father executed a completed gift of certain cer- 
tificates of deposit and stock to his sons, retaining only the 
right to collect interest and dividends thereon during his 
life, a change in the form of the certificates of deposit, made 
by the father without consultation of the donees only to 
enable the father to draw the interest, and without any 
purpose on his part to revoke the gift or assert title to the 
fund, was ineffective to invalidate the gift.” 

There is an excellent statement in the opinion of the prin- 
ciples governing cases of this kind, part of which we quote 
as follows: 

“Tf the gift is absolute, the mere postponement of the en- 
joyment until the death of the donor is not material and 
will not defeat it. * * * In McNally v. McAndrew, 98 Wis. 
62 (73 N. W. 315), a father indorsed an assignment on cer- 
tain notes and the mortgages securing them, and gave them 
to. his son with the understanding the.donor was to have 
the interest on them so long as he lived; and subsequently 
the notes were returned to him to enable him to collect the 
interest and were found among his papers at his death. 
The court sustained the gift, and held the circumstances 
not to show a revocation. * * * The test seems to be wheth- 
er any interest in the property itself has been retained, as 
distinguished from the mere use or enjoyment.” 

Other cases were cited by both parties and have been ex- 
amined, but a discussion of more of them would unduly ex- 
tend this opinion. Besides the general rules are well es- 
tablished, each case depends on its own facts to which must 
be applied the established principles. To this task we will 
now devote attention. Taking up the deed of April 19, 
1922, upon which the claims of appellees are founded we 
note first that there is an absolute and unconditional trans- 
fer of the farm in question. E’mkee v. Ashton, 1389 Minn. 
443, 166 N. W. 1079, is cited by appellants. There the par- 
ents conveyed the land to one son who was to pay them 
$200 and deliver them a dressed hog each year during the 
remainder of their lives and to pay certain sums ranging 
from $5 to $300 to other children of the grantors, all of ma- 
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ture years and residing in homes of their own, within six 
months after the death of the grantors. The deed is not 
set out in the opinion, but the opinion says with reference 
to it that “The conveyance of the property by the Krugers 
to the son Albert did not unconditionally vest title in the 
grantee. On the contrary the passing of full title was re- 
served and made dependent upon a performance of the 
conditions imposed by the support agreement, a failure of 
which would constitute a breach of the contract entitling 
the grantors to either an annulment of the conveyance, or 
to such other relief as might be appropriate to the facts 
presented.’ The land was reconveyed by the grantees to 
the grantor and the court held that the liens were extin- 
guished. Here on the contrary the deed did vest uncondi- 
tional] title in the grantees and in case of their failure to 
pay the $550 reserved to grantors their only remedy was 
by foreclosure. 

The direction to the grantees to pay the $10,000 to the 
three children of grantors is in positive and unequivocal 
terms. While the payment was to be postponed until one 
year after the death of the surviving grantor it comes un- 
der the rule laid down in Dinslage v. Stratman, supra, and 
other cases, which hold that the stipulation that actual en- 
joyment of the gift is to be deferred until the donor’s death 
only marks the time when enjoyment begins, and iis not a 
condition, since the donor’s death is inevitable. While the 
direction to pay is not coupled with words actually giving 
the $10,000 to the three children of grantors we think that 
there can be no doubt from reading the entire deed that the 
grantors meant the direction to pay to include a giving of 
the $10,000 to the three children referred to. 

That the donors intended to give the donees dominion 
over the gift is further indicated by the fact that they were 
given the right to foreclose against the grantees for breach 
of any of the conditions of the deed. In the last paragraph 
before the date it is provided that should the grantees fail 
or neglect to pay the annual payments or comply with oth- 
er provisions of the deed therein referred to not only the 
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grantors, but “ * * * those who may be entitled to rights 
hereunder shall have the right to foreclose the agreement 
embodied herein, and sell the premises described in the 
form and manner provided by law for the foreclosure of 
mortgages, and out of the proceeds be paid a sum sufficient 
to satisfy the obligations herein set forth, whether the same 
shall have all been matured or in part may be reasonably 
anticipated.” 

There are other considerations that lead to the conclu- 
sion that a present and irrevocable gift was intended. In 
making the deed all parties undoubtedly considered that it 
amounted to a gift of $8,000 to the grantees and a gift of 
the $10,000 lien to the other three children of the grantors. 
It is not substantially different than if the grantees had 
given a mortgage of $10,000 to the donees with interest at 
514 per cent. payable annually to the grantors. Now if the 
grantees had given a $10,000 mortgage to the donees with 
provision for payment to the grantors of the interest dur- 
ing their lifetime and the principal one year after their 
death it could hardly be successfully urged that such was 
not a gift to the donees. Yet the conditions of the deed are 
very similar to those of a mortgage providing as it does 
for the payment of the $550 (equivalent to interest) annu- 
ally, the payment of taxes, the keeping up of the improve- 
ments, and finally the provision in relation to foreclosure. 

It seems to us therefore that all the elements of a gift 
inter vivos are satisfied, to wit: (1) Intention to give, 
which is indicated by the unequivocal direction to pay; (2) 
Delivery in about the only way that delivery could be made 
by putting the deed of record, notifying the donees (the 
evidence in regard to notice is rather vague, but sufficient 
to establish we think that these members of the family al- 
though living at a distance got notice that this provision 
had been made for them, and did not refuse it). Delivery 
was not dissimilar to that established in Dinslage v. Strat- 
man, supra, In re Estate of Daytow, supra, and Novak v. 
Reeson, supra, and other cases. (3) End of dominion of 
donor. The only right reserved by the donors was to fore- 
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close against the land if the provisions in the deed in their 
favor were not met. They reserved no interest in the land 
except this right to foreclose and no interest whatever in 
the $10,000. The fact that the $10,000 might -have been 
wiped out in whole or in part by a foreclosure proceeding 
does not show retention of any control over the $10,000, 
but only that they had a superior lien. If they had owned 
a $10,000 second mortgage on any other land and given it 
to these three children it would not affect the validity of 
the gift even though they themselves had owned a first 
mortgage on the same land and the second mortgage had 
been wiped out by a foreclosure of the first mortgage. (4) 
Creation of dominion of donee. Dominion in cases of this 
kind must it seems to us from the very nature of the right 
be largely symbolical or token. The donors having trans- 
ferred the right to the donees by unequivocal intention and 
delivery in presenti of this $10,000 lien which however 
would not be due until after the death of the donors the do- 
minion is perhaps only a right to protect the gift which the 
deed gives them in the form of a right to foreclose, they 
also had the right which the law would give them to bring 
suitable action if an effort were made to cancel or destroy 
it, and such rights as the law gives remaindermen to pro- 
tect property in which they are interested: The donors 
having entirely given up dominion over this $10,000 lien 
and gift, the donees obtained by the same instrument do- 
minion over it. 

All of the elements to make a valid gift inter vivos hav- 
ing concurred we find that the gift was valid and could not 
be canceled by the subsequent amendment to deed executed 
by grantors and grantees. 

One other question remains. It is contended that the 
share of Vern L. Stinton who was killed on July 4, 1928, 
intestate, should be paid to his administrator. No admin- 
istrator was ever appointed and it is not claimed that it is 
needed to pay his debts which by now have undoubtedly 
been outlawed or barred by the statute of non-claims. The 
meaning of the deed as implied from the language used and 
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the provisions made seems to be that the Stintons wanted 
the share of each donee to go to the heirs of his body in 
case of the death of the original donee. The district court 
found that the daughter of Vern L. Stinton and his only 
surviving child was entitled to the share of her father as 
substituted donee. No creditor and no representative of 
the estate of Vern L. Stinton is here complaining. His wid- 
ow is a party to this action and is not complaining. We 
think that the finding of the district court is correct. 

There is a very interesting and instructive discussion in 
the briefs as to whether the provision in the deed for the 
donees is in the nature of a contract for their benefit as 
third persons. Inasmuch as we have held that there was 
a valid gift inter vivos and this opinion is already quite 
long we will not discuss that question. 

The judgment of the district court is therefore in all 


things affirmed. 
AFFIRMED. 
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MESSMORE, J. 

This is an action for specific performance of a contract. 
The court found and decreed: (1) That the plaintiff did 
not prove by clear, competent and satisfactory evidence the 
contract alleged; (2) that, had the plaintiff proved that a 
contract was entered into, then and in that event the plain- 
tiff has breached it and has wholly failed to perform it. 
From these findings and decree, plaintiff appeals. 

The pleadings establish that Robert S. Mockett is the ex- 
ecutor of the estate of Margaret Sheehy, deceased, who died 
on April 17, 1940, a resident of Lancaster county, Nebras- 
ka; that on May 24, 1940, her last will and testament was 
admitted to probate in the county court. No appeal was 
taken. 

In his second amended petition plaintiff alleged a written 
contract, evidenced by letters written by Margaret Sheehy. 
The substance of the contract pleaded is as follows: , 

On or about October 1, 1902, Margaret Sheehy and James 
Sheehy, her husband, were engaged in the monument busi- 
ness in Lincoln, Nebraska. Margaret Sheehy, in writing, 
represented to Thomas and Johanna Cahill, plaintiff’s par- 
ents, for his benefit, that she was unable to bear a child, 
and, if plaintiff's parents would permit him to come to her 
home and he would come, she would receive him into her 
own family as her son and sole heir, teach him the monu- 
ment business, continue to treat him as a son and sole heir. 
and bestow upon him absolutely all her life savings, prop- 
erty and estate, acquired and accumulated during her life- 
time, to be his upon her death. Plaintiff’s parents, for ‘his 
benefit, accepted the terms of the agreement and permitted 
him to leave his home in Ireland to come to the home of 
his aunt, Margaret Sheehy, in Lincoln, Nebraska. Plaintiff 
came to the home of his aunt in Lincoln, was received by 
her as her son and sole heir, became one of her family, and 
for many years worked in the monument business to her 
profit, without compensation other than his board, room and 
clothing. From the time he entered the home of his aunt 
up to the time of her death, he treated and cared for her, 
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and attended to her wants and needs as though she were 
his mother, looked after her welfare and happiness, per- 
formed each and all of the terms of the agreement by him 
to be performed. From and after he came to Lincoln his 
aunt frequently and repeatedly stated orally to the plaintiff 
and divers other persons, in the presence of the plaintiff, 
that she had made the contract and plaintiff had performed 
and carried out all the terms of the agreement. 

The answer of defendants Martin and of the executor 
specifically denied the making of any such agreement; that 
if it was made plaintiff failed to perform the terms there- 
of, and any service he may have rendered his aunt had been 
fully paid. The reply was a general denial. 

The record discloses without dispute that Margaret O’Con- 
nor was born in Listowel, County Kerry, Ireland, October 
14, 1863, came to America in 1880, married James F. Shee- 
hy in 1884. He was engaged in the monument business 
at Twentieth and O streets in Lincoln, Nebraska; he died 
March 24, 1910. The plaintiff came to Lincoln to his aunt’s 
home in April, 1903, and lived with her until 1906, then 
boarded and roomed away from her home, receiving $7 a 
week to be expended for his living. On April 5, 1910, plain- 
tiff married, after which he received $15 a week as wages. 
In June, 1910, he and his wife went to Ireland on money 
that the wife had saved. He stayed about three months, 
and his wife remained until June, 1911. Upon-plaintiff’s re- 
turn he stayed with his aunt until March, 1911, when he 
was employed by the Burlington railroad, continuing in this 
employment until 1913, when he and his wife moved to Cal- 
ifornia, where he worked for a warehouse company. In 
1917, he moved to Cleveland, Ohio, where he worked as a 
pile driver, receiving the average wage of $400 a month. 
He returned to Lincoln in 1929, was employed by the Bur- 
lington railroad from September of that year unti] March, 
1930. He was then employed by the Lincoln fire depart- 
ment where he worked for four years. Thereafter, he be- 
came a salesman for a monument company in Sioux City, 
Iowa, and later worked in the same capacity for an Omaha 
firm. 
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January 3, 1917, the aunt purchased and furnished a res- 
idence at 945 South Fourteenth street, Lincoln. From and 
after that date until her death, she owned and occupied the 
same as her home, using a part of the premises for room- 
ers. In 1934 the aunt made a will, which contained certain 
charitable bequests to her church. She devised her home 
to the plaintiff and made certain bequests to her living sis- 
ters and the children of her deceased sisters. Later in 1934 
she destroyed this will by tearing it up in the presence of 
her attorney in his office, and on October 12, 1934, she ex- 
ecuted a new will, making certain specific bequests, provid- 
ing for her sisters and the children of any deceased sister 
and leaving out the plaintiff. July 1, 1936, she added a cod- 
‘icil to her will in which she devised a life estate in her home 
property to a niece, Mamie Drysdale Martin, one of the de- 
fendants, and the remainder title she devised to the niece’s 
children. In June, 1934, she purchased at auction a house 
at 2147 C street, Lincoln, and on January 7, 1935, execut- 
ed and delivered a deed to this house to the plaintiff. On 
March 11, 1940, the aunt executed and delivered a deed to 
the home property to Mamie Martin, and on March 18, 
‘1940, assigned to Mamie Martin and her husband what is 
referred to in the evidence as the Novicoff mortgage. 

The plaintiff contends that the court erred in holding 
that the evidence was insufficient to prove the contract. 
The plaintiff testified he was born in Listowel, County Ker- 
ry, Ireland, October 4, 1884; that he was 19 years old when 
he came to this country and went to work for his aunt, re- 
ceived pocket money in the sum of $5 a month and wore 
the cast-off clothing of his uncle; that he worked long hours 
and became proficient as a marble cutter. The going wage 
of an apprentice did not exceed $1 a day, and the average 
wage of marble cutters was $4 a day. Before his marriage, 
his sister Minnie approached the aunt to prevail on her to 
pay him wages. The aunt refused, saying that he could not 
be paid wages at that time; that he had been given a prom- 
ise he would receive all her property at her death. Upon 
his return to Lincoln in 1929 he moved, at the aunt’s re- 


734 NEBRASKA REPORTS [VoL. 143 
Cahill v. Mockett 


quest, into a home near her and subsequently moved into 
the property on C street. With reference to the C street 
property, it was purchased at auction for an amount ap- 
proximating $1,125. Plaintiff testified that upon examina- 
tion of the premises at the time it was purchased he found ' 
it was not livable; that he and his wife, by their work and 
in making repairs, expended an amount equivalent to $500. 
He mortgaged the property for $1,500 and sold it a week 
prior to trial for $2,400. The aunt paid for repairs, as 
shown by checks in evidence. In conversations with vari- 
ous witnesses the aunt said she had purchased this proper- 
ty and repaired it so that the plaintiff could rent rooms for 
an income and live in part of the house as a home; that it 
was a gift to him. 

Various witnesses, who lived in close proximity to the 
aunt at the time the plaintiff came into her home and went 
to work at the monument works, testified that the aunt had 
told them on different occasions that she had sent for the 
plaintiff to come from Ireland to her, live with her as a son, 
learn the monument business, and that he would be treated 
as a son; that she was unable to bear a child, and that she 
had sent passage money and traveling expenses and he was‘ 
to be her sole heir and entitled to all the property that she 
had accumulated during her lifetime; that all of such prop- 
erty was to be his upon her death. These conversations are 
similar m the language used, and a separate recitation of' 
each would unnecessarily lengthen this opinion. They cov- 
er a period of approximately 40 years, and most of the wit- 
nesses were old acquaintances of the aunt who knew the 
plaintiff. These witnesses likewise testified that the plain- 
tiff worked hard at the monument works, became proficient 
as a marble cutter, was attentive to the aunt and looked af- 
ter her welfare and happiness. There is further testimony 
of witnesses to the effect that they saw plaintiff doing va- 
rious kinds of work in and about the aunt’s home after 
he returned from Cleveland,—such as repairing, painting, 
looking after the rooms and generally keeping up the prem- 
ises, both inside and out; that he was attentive to his aunt; 
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she had repeatedly said he was to have that home as his 
and had made it so all he would have to do would be to 
walk in and take possession at her death. 

Persons, who roomed at the aunt’s home after the plain- 
tiff’s return in 1929 until her death, testified that they did 
not see the plaintiff in or about the premises, doing any 
work, and that he was seen there only on one or two occa- 
sions during the last week of his aunt’s illness and at the 
time of the funeral; that other persons were employed to 
care for and nurse the aunt during her last illness. One of 
plaintiff’s daughters testified, in substance, to a letter, sent 
to her father in Cleveland by the aunt, in which she in- 
formed the plaintiff that she needed him; that she had a 
large house and roomers, and that he should come back and 
care for her; that he had a great interest in coming back 
because all of her property would be his at her death. One 
of plaintiff’s daughters who helped and assisted the aunt - 
was sent to business school by her; another daughter was 
sent by her. for a short time to the university. 

The plaintiff testified as to the substance of the letters 
written by the aunt to his parents and their reply, the orig- 
inal letters or copies thereof not being in evidence. His 
version follows: 

“Dear Brother and Sister: I and my husband James is 
‘in the monument business in Lincoln, Nebraska. We are in 
need of some help, and your oldest son John ought to be the 
right age to learn the trade. If you leave him come out to 
us, I and my husband have agreed and will promise that we 
will take him into our home as our own son, and any prop- 
erty or money we should accumulate in years to come will 
be his at our death.” Other parts of the letter, testified to 
by plaintiff, need not be quoted. The reply to the letter was 
to the effect that they (plaintiff’s parents) “were willing to 
let John come out to her under those conditions.” The con- 
tents of the second letter, as the plaintiff testified he re- 
membered it, stated that “she was glad that I was going to 
come out to her, and to rest assured that I would get the 
proper care; that she would take me into her home as her 
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own son and future heir, and to have me come right away. 
Enclosed in that letter, also, was a passage ticket, paying 
my way from Listowel to Lincoln, Nebraska, and * * * 
check for $20 for expense money.” 

Mamie Martin, the recipient of the home property and 
the assignee of the Novicoff mortgage, testified to her ac- 
quaintance with the aunt, and that during her last illness 
the aunt, in writing, sent for her to come and care for her, 
which she did; that her husband was out of employment, 
came later and assisted in keeping up the aunt’s home. She 
testified to the care she had given her aunt and to the con- 
versations with the aunt, wherein she was promised the 
home place and the other property which she received. The 
transaction with respect to the property so received by the 
niece was testified to, as being the aunt’s wish and desire, 
by her attorney, his secretary and others. Mamie Martin 
likewise testified that she had had no difficulty with the 
plaintiff, had visited with him, and she denied certain con- 
versations testified to by him, wherein the plaintiff told her 
that the aunt was giving him all of her property,—this in 
reference to the home property,—and the witness admitted 
she had known that before and had been told so by the aunt. 
The aunt’s attorney and his secretary testified, in substance, 
that the aunt destroyed the will in 1934 because she had 
had difficulty with the plaintiff and said she was “through 
with him,” and had given him enough when she gave him 
the house on C street, repaired it, and, in addition, had giv- 
en him $550 to trade in his old car and purchase a new one, 
and he always wanted more. On this point the plaintiff 
and members of his family testified, in substance, that he 
was satisfied with his old car, but that it had been inconve- 
nient for the aunt when he took her different places, and 
that she required him to get another car, paying the differ- 
ence. The aunt told many witnesses that she kept her room 
locked and had denied the plaintiff admittance to her home. 
This situation seems to have been brought about by the 
plaintiff when he mortgaged the home on C street. He and 
his family explained the mortgaging of the home in that 
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when the aunt came for dinner on one occasion plaintiff 
explained to her the reasons for mortgaging the home, she 
agreed that it was right, and said that ‘‘a promise is a 
promise,” and he still was to get all of her property at her 
death. 

The executive of a trust company in Lincoln, who had 
transacted business with the aunt for more than 20 years, 
testified that she was a woman of good business judgment 
and he had had pleasant business relations with her, and 
that she had never at any time told him of any agreement 
with the plaintiff whereby she was leaving him all of her 
property. Witness was acquainted with the C street prop- 
erty and her purchase of it, and stated the aunt told him 
it was a gift from her to the plaintiff. The aunt’s attorney 
testified that she had not told him, and he had never heard, 
of any arrangement whereby the aunt had agreed to give 
the plaintiff all of her property at her death, and that he 
had transacted business with her at various times from 
about 1920. He testified to the making of the wills, the 
codicil and the assignment, and that at the time they were 
executed the aunt was of sound mind, knew the objects of 
her bounty and directed the manner in which her property 
should be disposed of, and he complied with her desires; 
that the plaintiff had called on him, inquired what provi- 
sion the aunt had made for him in her will, but the attor- 
ney refused to disclose it, and after the will was opened 
the plaintiff called again, was informed that he knew the 
contents of the instrument admitted to probate, and that 
the plaintiff seemed interested in obtaining orders for some 
headstones mentioned in the will, his explanation being 
that he wanted to make the headstones without charge, as 
he had great respect for his aunt. 

An attorney, who represented the aunt at an earlier pe- 
riod, testified he had never heard of any such arrangement 
with reference to the aunt’s property, or the contract. Her 
attending physicians, one of whom had known and attend- 
ed her at different times for more than 30 years, testified 
to conversations had with the aunt about her property; 
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that she was a good business woman and alert, and the sub- 
stance of this testimony is that she was going to give plain- 
tiff some property. There is testimony by several witnesses 
that the aunt in various conversations told them how faith- 
ful Mamie Martin had been; that she had never asked for 
anything and that she was to receive the home property. 
The record is voluminous, and we have not attempted to set 
out all of the evidence, but have given a general summary 
thereof which we deem pertinent to the issues joined. 

The plaintiff cites cases which hold that “Equity will 
grant specific performance of a parol contract to leave 
property to another, where the terms of the contract are 
established by evidence that is clear, convincing and satis- 
factory, and where it has been wholly performed by one 
party and its nonfulfilment would amount to a fraud on 
that party.” Craig v. Seebecker, 135 Neb. 221, 280 N. W. 
913. 

In the case of Overlander v. Ware, 102 Neb. 216, 166 N. 
W. 611, this court held that “not only must the terms of the 
contract be established by evidence that is clear, satisfac- 
tory and unequivocal, but the work constituting the per- 
formance required under the statute of frauds must be such 
as is referable solely to the contract sought to be enforced, 
and not such as might reasonably be referable to some oth- 
er and different contract or relation. Nothing will be con- 
sidered as part performance which does not put the party 
into a situation which is a fraud upon him unless the agree- 
- ment be fully performed. Equity interferes only to pre- 
vent fraud or unconscionable advantage.” 

Some of the conversations testified to with reference to 
the contract were had approximately 40 years ago and ap- 
parently were loose and casual. The supreme court of 
Iowa, in such a situation, has announced the conclusion that 
no species of testimony is more dangerous or received with 
greater caution. Cooper v. Skeel, 14 Ia. 578, 581. As ap- 
plicable to the subject of proof of admissions of declarants, 
Corpus Juris Secundum, after a discussion of the obvious 
weakness of this class of testimony, states: ‘Exposed to 
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all the infirmities mentioned in the preceding section and to 
the further objection that it is impossible, in most cases, to 
convict the witness of perjury if his testimony is wilfully 
false, testimony as to the ora] statements of deceased per- 
sons is therefore regarded as the weakest kind of evidence 
and subjected to the closest scrutiny.” 31. J. S. 1018, sec. 
266. In principle, our own authorities are in substantial 
accord with the above rule. See Overlander v. Ware, su- 
pra; Williams v. Miles, 68 Neb. 463, 94 N. W. 705; Clark 
v. Turner, 50 Neb. 290, 69 N. W. 843; Johnson v. Kern, 117 
Neb. 536, 225 N. W. 38; Goodwin v. Freadrich, 135 Neb. 
203, 280 N. ‘W. 917. 

In addition, the record discloses a letter written by the 
plaintiff to the aunt as follows: ; 

“You can feel safe and rest assured that I will not both- 
er you in your home again. However if at any time you 
should happen to need a friend or I can be of any service to 
you, you can feel free to call me at any time day or night. 
Yes I did put a mortgage on this place that you was kind 
enough to give me, and the proceeds from that was used 
for what I consider to be a very good purpose. Part of it 
was used to put a new roof on the house also a new fur- 
nace and a lot of other improvements on the inside. There 
was also a part of it used to educate my family. I send 
Elizabeth to the University for one year, then to business 
college until she graduated. She has now one of the best 
jobs in Omaha with the United States internal revenue 
dept. (temporary but we expect her to work in as a regu- 
_ lar) Margaret is with the Home Owners Loan Corp. Cath- 
erine is on her last year at the university and will be out 
this fall. So I consider that money was well spent as we 
have a family that we feel is a credit to us. And I and 
‘ their Mother’s sole ambition is to be a credit to them also. 
I also helped my sister Katie who owing to an accident has 
been laid up for the past 4 years but is now well on her 
way towards recovery thank God. And I could not in her 
trouble forget my good sister Minnie (as she did not forget 
me years ago) when she buried her only son 25 years old 
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last summer. I am not trying to make any of these things. 
any concern of yours. I just want to show that it is very 
little we waste or squander mortgage or no mortgage. 

“I am making monthly payments on what I borrowed 
and if I succeed in getting the Contract J am after at pres- 
ent time, what I do owe will be paid off inside of three 
years. So don’t be bashful in letting us know if there is 
anything I can do for you I will be very glad to do it and 
won't expect anything as anything I may do is paid for 
long ago.” 

It is apparent from the record that plaintiff lived with 
his aunt when he first came from Ireland, from 1903 to 
1906. Thereafter, in 1907, he boarded out and still worked 
for his aunt. He married a week after his uncle’s death in 
1910 and went to Ireland for approximately three months. 
He returned and worked for the aunt for a short time un- 
til March, 1911. He then ceased to follow his trade and 
worked at various places and occupations, as hereinbefore 
set out, until 1929. He was away from the home of his 
aunt from and after 1911, and she disposed of the business 
in 1912. He lived in California and Ohio most of the time, 
returning to Lincoln in 1929. There is no evidence of cor- 
respondence with her during a period of a good many years, 
or any evidence to show in what manner he was looking 
after her welfare and interests, or in just what respects he 
considered her as a mother and she, in turn, considered 
him asason. There is a conflict in the evidence as to just 
what he did in assisting his aunt after his return in 1929, 
or if he did anything to assist her. There is a conflict in 
the evidence as to just what provision she was to make for 
him, if any, and her business confidant and attorneys were 
not familiar with, nor had they heard of, such an agree- 
ment as contended for by the plaintiff. Her attending phy- 
sician gained the impression that she was going to give 
plaintiff some property. In this connection, she purchased 
and put some repairs on the C street home, deeded it to 
plaintiff and his wife as a gift; she furnished $550 towards 
the purchase of a new automobile and provided some mon- 
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ey for educational purposes for two of plaintiff’s daugh- 
ters. She had difficulty with him and made statements that 
he wanted more of her property and wanted to take over 
the home place, and that she was unable to satisfy him, and 
she denied him admittance to her home. Most of the diffi- 
culty arose over his mortgaging of the C street property. 
He contended, as did the members of his family, that this 
matter was straightened out to her satisfaction, and that 
she said she had made the promise to give him all her prop- 
erty and was going to stay by it. This was an explanation 
of the letter heretofore set out. In reading this letter we 
can arrive at no other conclusion than that the plaintiff 
considered he had been paid for everything he had done 
and expected nothing more. This he stated specifically and 
indicated that he would be glad to render any service in 
the future for which the aunt would call upon him. 

There is a conflict in the testimony as to his age at the 
time the contract was alleged to have been consummated. 
He testified he was 19 years old when he came to the Unit- 
ed States. He signed a declaration of intention shortly 
thereafter that he was born October 4, 1881. If this be 
true, he would have been 21 years of age before leaving 
Ireland and competent to negotiate a contract with the aunt 
in his own behalf and avoid the necessity of his parents 
making it for him and for his benefit. 

From an analysis of the record, it seems extremely im- 
probable that a woman, of the aunt’s business ability and 
shrewdness, would have entered into such a contract at the 
time alleged. It would be a most imprudent contract for 
such a woman to make under the circumstances; that is, to 
pledge her whole present and future estate in such a way. 
It would be reasonable and logical for her to promise to do 
well by the nephew, take him, help him and remember him, 
if he, in turn, had reciprocated and been faithful, but fur- 
ther than this no prudent woman would go under the cir- 
cumstances. She did take him, help him and remember 
him. He suffered no detriment by coming to this country 
and apparently has been able, by his own ingenuity and 
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ability, to provide for his family and procure an education 
for his daughters, who obtained creditable employment. 

“Appeals in equity are for tria] de xovo in this court, and 
it is the duty of this court to reach an independent conclu- 
sion with reference to the findings of the district court. 
But, when the evidence on material issues so conflicts that 
it cannot be reconciled, the court considers the fact that the 
trial court observed the witnesses and their testimony, and 
must have accepted one version of the facts rather than the 
opposite.” First Trust Co. v. Airedale Ranch & Cattle Co., 
186 Neb. 521, 286 N. W. 766. 

We conclude that the evidence to establish the contract 
is not clear, satisfactory, convincing and unequivocal, as 
contemplated by the authorities (Overlander v. Ware, su- 
pra; Craig v. Seebecker, supra; Goodwin v. Freadrich, su- 
pra), and that specific performance of the contract, which 
is sought to be proved by parol in the instant case, should 
be denied. 

In a suit for specific performance, equity withholds or 
grants relief according to the circumstances of each partic- 
ular case. Kofka v. Rosicky, 41 Neb. 328, 59 N. W. 788. 

We are in further agreement with the court in that there 
has been a substantial failure of performance by the plain- 
tiff in fulfilling the terms of the contract, if made. The rule 
is: In case an oral agreement to make a will is proved, 
specific performance of the oral contract will be enforced 
only where one party has wholly and the other party partly 
performed it, and its nonfulfilment on the one hand would 
amount to a fraud on the party who has fully performed. 
The agreement pleaded by the plaintiff in the instant case 
is tantamount to an oral contract to execute a will in his 
behalf, leaving him all of the property, real, personal and 
mixed, which the aunt would have at her death. See Kofka 
v. Rosicky, supra; Gilgren v. Price, 140 Neb. 124, 299 N. 
W. 325. 

The plaintiff contends that the testimony offered by the 
defendants is a declaration against interest and, as such, 
is ordinarily conclusivé as against the party making it. 
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Evidence of self-serving declarations of a party, inconsist- 
ent with the declarations against interest, is incompetent 
and inadmissible and cannot be received to annul or ex- 
plain away such declarations against interest; citing Hav- 
rison v. Harrison, 80 Neb. 108, 113 N. W. 1042; Davis v. 
Murphy, 105 Neb. 839, 182 N. W. 365. _ 

There is no reason to dispute the correctness of the rule 
announced. However, the evidence by the defendants in 
the instant case, as to statements made by the aunt, was of- 
fered and received on the theory that such evidence was to 
prove that if such contract had existed the plaintiff wholly 
failed to perform it. It went solely to failure of perform- 
ance of the contract by the plaintiff, and the evidence was 
admissible for such purpose. 

Plaintiff further contends that the court erred in sus- 
taining objections to certain interrogatories in the deposi- 
tion of his sister, a resident of California. We have care- 
fully examined the evidence of this witness and, consider- 
ing it in its most favorable light, we can arrive at no other 
conclusion than that which is heretofore announced. In 
this connection, no citation of authority is necessary to dis- 
close the incompetency of the affidavit furnished by plain- 
tiff’s mother, when her deposition could have been taken, 
and preparation was made to do so. 

We are further convinced from an examination of the 
record that it is barren of any evidence showing that the 
aunt was mentally incompetent, through old age, illness, or 
otherwise, to transact her business, and a discussion of this 
assignment of error is not necessary. 

For the reasons given in this opinion, the judgment of 
the trial court is affirmed. 

AFFIRMED. 
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SIDNEY JAMES CULLINGHAM ET AL., APPELLEES, V. CITY OF 
OMAHA ET AL., APPELLANTS. 
10 N. W. (2d) 615 
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1. Municipal Corporations. Where a city attempts to levy a special 
assessment without compliance with all conditions essential to a 
valid exercise of the taxing power, the taxes so levied are void. 

Where special assessments against property to pay the 
costs of paving are void, knowledge of the proceedings and of 
the construction of the improvement will not estop the owner 
from avoiding liability therefor, and they cannot be enforced 
solely on the ground of the benefits of the improvements to the 
owners of abutting lots or lands. : 

The power of a municipality to contract for public im- 

provements and to levy special assessments to defray the expense 

is statutery and such powers must be strictly construed. 

A property owner affected is not estopped to assert ir- 

regularity of a special assessment where the irregularity is of 

such character as to defeat the jurisdiction of the city to act in 
the premises. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed in part and reversed 
in part. 


Harold C. Linahan, W. W. Wenstrand, G. H. Seig and 
Edward Sklenicka, for appellants. 


Louis J. TePoel and Barton H. Kuhns, contra. 
James C. Kinsler and Wear, Boland & Nye, amici curizx. 


Heard before SIMMONS, C. J., PAINE, YEAGER and CHAP- 
PELL, JJ., and TEWELL and LIGHTNER, District Judges. 


YEAGER, J. 

This is an action by Sidney J. Cullingham and Barton H. 
Kuhns, executors and trustees of the estate of Alice C. How- 
ell, deceased, and others, plaintiffs and appellees, against 
the city of Omaha, Nebraska, and Otto J. Bauman, City 
Treasurer of the city of Omaha, defendants and appellants, 
to have title quieted in the respective plaintiffs to real es- 
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tate owned by them in the city of Omaha, Douglas county, 
Nebraska. 

It is the claim of plaintiffs that the defendant, city of 
Omaha, by ordinance, levied a special assessment for re- 
paving a part of Twenty-fourth street and for readjusting 
and replacing defective curbing thereon against the real 
estate of the plaintiffs which special assessment was illegal 
and invalid, that the special assessment constitutes a cloud 
upon the title of the real estate, and that they have a right 
to have title quieted against the assessment and the cloud 
removed. 

A trial was had to the court and a decree was rendered 
quieting title as prayed by plaintiffs. From this decree de- 
fendants have appealed. 

The factual situation out of which the action arose was 
about as follows: The city of Omaha on July 12, 1938, 
passed and adopted an ordinance creating a street improve- 
ment district in the city within one and one-half miles from 
the block on which the city hall is located. The location of 
the district was on Twenty-fourth street. Provision was 
made in the ordinance for repaving, readjusting and re- 
placing old and defective curbing. The boundaries of the 
district were defined as the outer boundary of the lots de- 
scribed in the ordinance. The properties of plaintiffs were 
within the district described. Estimates of the cost of the 
-improvement were made and thereafter the city asked for 
bids. The request for bids was alternative in that bids 
were asked on the basis of construction with Work Proj- 
ects Administration (W.P.A.) participation and without 
such participation. The alternative bid of the contracting 
company to which the contract was let was for paving with 
Asphaltic Concrete B, $2.43 per square yard with W.P.A. 
participation, or $2.63 per square yard without W.P.A. par- 
ticipation. The contract as let was for $2.43 per yard with 
W.P.A. participation. 

During the progress of work under the contract, W.P.A. 
failed to furnish certain classes of workmen. Upon receiv- 
ing this information the city engineer directed the contrac- 


746 NEBRASKA REPORTS [VoL. 143 


Cullingham v. City of Omaha 


tor to secure workmen of this class. The contractor did so 
and therefor made and submitted to the city a payroll. It 
would appear from the bill of exceptions that the city paid 
on account of the service of these special classes of work- 
men the sum of $487.67. The total of the vouchers is 
$544.97, but included are items for material in the amount 
of $33.29 and an item denoted profit of $24.01. 

On January 6, 1942, the city council of the city of Omaha 
passed and adopted a special levy ordinance purporting to 
levy a special assessment, the purpose of which was to de- 
fray the expense of the improvement in question here. The 
ordinance is not a part of the record, but by the pleadings 
it becomes clear that the special assessment was against all 
of the property included in the district and that the expense 
to be defrayed by the special assessment was money paid 
out under the contract above referred to as well as the cost 
of service of the special classes of workmen not furnished 
by W.P.A. but who were employed outside of the contract. 
_ It is the contention of the appellee that the city was with- 
out power to levy a special assessent for the work paid for 
outside the contract for the improvement and that by rea- 
son of its inclusion in the special assessment such assess- 
ment in its entirety is illegal and void. This is the sole 
question presented for review. 

In the petition it was also pleaded that the special assess- 
ment was void because of the fact that the special improve- 
ment district was formed without petition of the property 
owners in the district. On this proposition the trial court 
held against the plaintiffs and no cross-appeal was taken 
therefrom, hence that question is not presented on this ap- 
peal. 

The appellee contends that the special assessment is ille- 
gal and void for the reason that the city failed to comply 
with the statutory requirements necessary to confer upon 
it jurisdiction to levy a special assessment to defray the 
cost of the street improvement in question. In particular 
it is contended that as a condition precedent to jurisdiction 
to levy such special assessment the improvement must have 
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been done and performed under contract with the lowest re- 
sponsible bidder in compliance with section 14-331 Comp. 
St. 1929, the pertinent part of which is as follows: ‘The 
improvements herein referred to shall be done under con- 
tract with the lowest responsible bidder and with the ma- 
terial designated in the manner hereinbefore provided. Al] 
bids shall be received and opened at the same time and at 
a regular meeting of the city council. The city council may 
reject any and all bids.” 

In interpretation and application of this and similar stat- 
utes this court has consistently held that if a city attempts 
to levy a special assessment without a compliance with all 
conditions essential to a valid exercise of the taxing power, 
the taxes so levied are void. In Harmon v. City of Omaha, 
53 Neb. 164, 73 N. W. 671, the rule is well stated and the 
earlier cases collected. The rule has been adhered to in 
the following later cases: Rooney v. City of South Sioux 
City, 111 Neb. 1, 195 N. W. 474; Carr v. Fenstermacher, 
119 Neb. 172, 228 N. W. 114; Interstate. Power Co. v. City 
of Ainsworth, 125 Neb. 419, 250 N. W. 649; City of Mc- 
Cook v. Red Willow County, 1383 Neb. 380, 275 N. W. 396. 

A further rule of law in this connection is that: “Where 
special assessments against property to pay costs of pav- 
ing are void, knowledge of the proceedings and of the con- 
struction of the improvement will not estop the owner 
from avoiding liability therefor, and they cannot be en- 
forced solely on the ground of the benefits of the improve- 
ments to the owners of abutting lots or lands.” City of 
McCook v. Red Willow County, supra. This is a departure 
from some apparent aspects of the earlier rule as stated in 
Morris v. Merrell, 44 Neb. 423, 62 N. W. 865; Harmon v. 
City of Omaha, supra, and other cases, as follows: “A par- 
ty who is not guilty of laches may invoke the aid of a court 
of equity to restrain the collection of a void tax or assess- 
ment.” It will be noted that by the earlier rule laches 
might be a defense to an action in equity to restrain the 
collection of a void tax or assessment whereas by the later 
rule it may not. 
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We think the later statement of the rule is the correct 
one. Delay of effort to protect against a void tax or as- 
sessment cannot have the effect of making vital and valid 
that which had no vitality or validity from the beginning. 

Within the meaning of the law then was the special as- 
sessment void? 

For the purposes of this case we may assume, but we do 
not so decide, that the contract let for this improvement 
was proper and regular and that if the improvement had 
been made in conformity with the contract the special as- 
sessment to defray the expense would have been proper and 
valid. The improvement, however, was not made in strict 
conformity with the contract. Special classes of workmen 
were employed for which the city paid. This was added to 
the contract and the special assessment was made for the 
purpose of satisfying the obligation of the contract and, in 
addition thereto, the amount paid out for the special classes 
of workmen. In other words, the special assessment spe- 
cifically covered items of payment made outside of and in 
addition to the amount required to be paid under the con- 
tract. 

If the assessment is void, on the record presented, it is 
because of the inclusion of the.amount paid outside the con- 
tract. 

As pointed out, the statute (Comp. St. 1929, sec. 14-331) 
requires that improvements such as this shall be done un- 
der contract with the lowest responsible bidder. In the 
main, with this provision there was compliance, but to the 
extent pointed out there was a departure and to that extent 
a part of the work was performed outside and without any 
formal contract. 

There can hardly be any question that the portion of the 
special assessment levied for the purpose of paying for the 
work done outside the contract is void. This was not done 
in compliance with statute. Clearly the statute contem- 
plated that contracts for public improvements should be 
entire in character, that is that full responsibility for the 
performance of the contract for the contract price should 
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rest upon the contractor. It does not contemplate a discre- 
tion to modify or depart therefrom by the municipality and 
consequent payment on the basis of modification or depar- 
ture.in violation of the terms of the contract and statute. 

The power of a municipality to contract for public im- 
provements and to levy special assessments to defray the 
expense is statutory and such powers must be strictly con- 
strued. 

In Hutchinson v. City of Omaha, 52 Neb. 345, 72 N. W. 
218, the court said: “It is familiar law that in order to 
sustain an assessment of this character the record must 
show affirmatively a compliance with all the conditions es- 
sential to the valid exercise of the taxing power.” 

In Futscher v. City of Rulo, 107 Neb. 521, 186 N. W. 536, 
it was stated: “The power delegated to a city to construct 
local improvements and levy special assessments for the 
payment thereof is to be strictly construed against the city, 
and every reasonable doubt as to the extent or limitation of 
such power is resolved against the city.” The same hold- 
ing was made in slightly different wording in Baker v. 
Dahlman, 119 Neb. 425, 229 N. W. 280. Of like effect are 
Garver v. City of Humboldt, 120 Neb. 132, 231 N. W. 699, 
and Musser v. Village of Rushville, 122 Neb. 128, 239 N. W. 
642. 

A compelling reason for this rule is well stated in Wright 
v. Hoctor, 95 Neb. 342, 145 N. W. 704, by quotation from 
Malette v. City of Spokane, 68 Wash. 578, 123 Pac. 1005, as 
follows: “Under such a system there would be no limit to 
the ‘discretion’ of the city officers, who to serve personal 
or political ends might burden the taxpayer beyond the 
point of endurance.” 

If we are to hold here that the city, in its discretion, had 
the power to go beyond the terms of this contract and au- 
thorize extras to the extent of a few hundred dollars, and 
levy a special assessment for payment thereof, could we say 
that it did not have the same power to the extent of many 
thousands of dollars? 

The same principle applies to the situation here as would 
apply to the stated hypothesis. 
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The appellants assert that since appellees knew of the 
work being done on the paving project and took no steps to 
prevent it and failed to appear before the board of equali- 
zation and protest the assessment, they are estopped to en- 
join collection of the assessments. 

This contention cannot be sustained. The rule thus con- 
tended for is only applicable where there is a mere irregu- 
larity in the proceedings not affecting the jurisdiction of 
the city to act in the premises leading up to the letting of 
the contract or in its performance. Where the irregularity 
is of such character as to defeat the jurisdiction of the city 
to act in the premises estoppel can have no application. 
Kister v. City of Hastings, 108 Neb. 476, 187 N. W. 909; 
Wookey v. City of Alma, 118 Neb. 158, 223 N. W. 9538; Bam- 
rick v. Village of Minatare, 118 Neb. 644, 225 N. W. 755. 

It is suggested by appellant that even if it be found that 
the special assessment as to the amount representing the 
pay to the special classes of workmen is void the assessment 
to the extent of the contract should not be held void since, 
on the theory on which the case was decided, a special as- 
sessment to defray the expense of the improvement under 
the contract was not found to be improper. 

Because of the condition of the record we are without op- 
portunity to pass upon this question. One cogent reason 
for the lack of opportunity to pass upon this question is 
that it cannot be ascertained from the record what portion 
of the special assessment is attributable to the contract ob-. 
ligation and what portion to the amount paid for work oui- 
side the contract. The record contains neither the special 
assessment ordinance nor the record of the action of the 
board of equalization and it does not otherwise show the 
entire amount to be raised by special assessment. It dis- 
closes only the description of the properties of plaintiffs 
and the amounts assessed thereto without showing whether 
or not these are all of the properties in the district. Addi- 
tion of these amounts would indicate either that there were 
other properties or that the special assessment was for 
much less than the cost of the improvement. 


VOL. 143] JANUARY TERM, 1943 751 


Cullingham v. City of Omaha 


In either event this condition of the record prevents a 
severance of the definitely illegal and void portion of the 
assessment and an apportionment of the reduction to the 
various properties in the district. This leaves no alterna- 
tive but a holding that the matter should be remanded to 
the district court for the making of a proper and complete - 
record in order to have the question of the legality of that 
portion of the special assessment levied for the payment of 
the contract obligation litigated and determined. 

It is contended by appellant that since the amount paid 
on account of the contract and for the special classes of 
workmen was less than would have been required under a 
contract based upon the proposal for the improvement with- 
out W.P.A. participation, the assessment should not be de- 
clared invalid. We fail to see any legal merit in this con- 
tention. We must consider here the rights and liabilities 
of the parties in the light of the law and the contract en- 
tered into and not in the light of the prospects growing out 
of an empty proposal. Authorities do not support this con- 
tention of the appellants. 

It is further suggested that the city has the power to it- 
self make improvements such as this, and that as an inci- 
dent of that right it had the power to do in part that which 
it could do in entirety. Whether or not the city has such 
power we do not determine, but the fact is that here the 
city sought to perform in part that which it had contract- 
ed with another to perform. The Nebraska case (Best v. 
City of Omaha, 138 Neb. 325, 293 N. W. 116) cited by ap- 
pellant as authority for the city to itself construct public 
improvements is not in point on the proposition. The hold- 
ing there is that a part of the work submitted in the propo- 
sal for bids may be withdrawn after bids have been opened 
and before the contract is let. 

We therefore hold that the portion of the special assess- 
ment representing the payment for extra work and service 
over and above the contract price is void and to that extent 
the decree of the district court is affirmed. For the pur- 
pose of determining the legality of the remainder of the 
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special assessment the cause is reversed and remanded. 
AFFIRMED IN PART AND REVERSED IN PART. 


The following opinion on motion for rehearing was filed 
December 10, 1943: Former opinion modified and motion 
for rehearing denied. 


YEAGER, J. 

On examination of the motion for rehearing it appears 
that we made some inadvertent statements in our opinion 
appearing, ante, p. 744,10 N. W. (2d) 615, which ought to 
be corrected. The corrections do not change the result but 
they do have the effect of clarifying the statement leading 
to the result. 

The first correction is with regard to the seventh para- 
graph of the opinion. The following is substituted for this 
paragraph: “The appellees contend among other conten- 
tions that the city was without power to levy a special as- 
sessment for the work paid for outside the contract for the 
improvement and that by reason of its inclusion in the spe- 
cial assessment such assessment in its entirety is illegal 
and void.” 

The second correction is with regard to paragraph 14. 
This paragraph is amended to read as follows: “For the 
purposes of this case we assume but we do not decide that 
legal preliminaries and formalities leading up to the let- 
ting of the contract were proper and regular since the ap- 
pellees made no effort in this court .to show that the con- 
trary was true and appear to have abandoned their theory 
in that connection in the district court. The attack was up- 
on the contract, it being contended that the contract failed 
to embrace all of the elements for the completion of a con- 
tract for public improvements, in that labor was provided 
outside the contract, and in addition special classes of work- 
men were employed for which the city paid. This was 
added to the contract price and the special assessment was 
made for the purpose of satisfying the obligation of the 
contract and, in addition thereto, the amount paid for the 
special classes of workmen. In other words, the special 
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assessment specifically covered items of payment made out- 
side of and in addition to the amount required to be paid 
under the contract.” 

The third and last amendment is with regard to para- 
graph 31. It is amended to read as follows: “We there- 
fore hold that the portion of the special assessment repre- 
senting payment for work and service outside the contract 
is void and to that extent the decree of the district court is 
affirmed. Otherwise the cause is reversed and remanded 
for further proceedings in accord with this opinion, that is, 
for the purpose of apportioning and allocating to the prop- 
erties involved in this action, on a proper and sufficient rec- 
ord their portion of the special assessment held herein to be 
valid.” 

In all other respects the opinion is adhered to and the 
motion for rehearing is denied. 


STATE, EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL, 
RELATOR, V. CONSUMERS PUBLIC POWER DISTRICT, RESPOND- 
ENT: CITY OF SIDNEY ET AL., INTERVENERS. 

10 N. W. (2d) 784 


FILED AUGUST 6, 1943. No. 314338. 


1. Pleading. Demurrer admits only facts that are well pleaded, 
and not conclusions of either law or fact. 

2. Constitutional Law. The general principles as to waiver and es- 
toppel in their application to cases involving constitutional law 
are subject to the important limitation that an estoppel does not 
necessarily extend to all the details of the statute. 

The mere fact that a corporation is organized under a 
statute does not estop it to deny the constitutionality of a pro- 
vision of the statute which constitutes a distinct, separable legis- 
lative enactment, the elimination of which would leave in full 
force and effect the provisions under which the corporation was 
organized. 

4. Statutes. The last sentence of section 70-718, Comp. St. Supp. 
1939, being a separable part thereof, is local, special, and class 
legislation, which freezes the class both in its terms and in its 
effect, and is unconstitutional. 
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Corporations. In the absence of estoppel only the provisions of 
the franchise or charter which are legally enforceable will con- 
trol the parties. 

Municipal Corporations. Section 1, article XI of our Constitution 
must be construed with reference to the evils it was intended to 
correct or prevent. It was intended to prohibit any subdivision 
of the state from entering into private business by being asso- 
ciated as a stockholder, or by being a partner, or a part owner, 
in a private business venture or enterprise. 

Quo Warranto. If a public corporation usurps or exercises pow- 
ers not conferred upon it by law, quo warranto is the appropri- 
ate remedy to oust it froin the exercise thereof without affecting 
in any other manner the corporate franchise, but it is only au- 
thorized and available as a remedy where the franchise is exer- 
cised in the absence of the vital element of power. 

When a corporation lawfully possesses a certain power, 
the irregular or improper exercise thereof is not ground for pro- 
ceedings in the nature of quo warranto. 

Quo warranto will not lie to prevent a public corpora- 
tion from exercising a power conferred upon it by law even 
though the power is exercised in an irregular or improper man- 
ner, nor to test the validity of a contract which is a mere inci- 
dent to the execution of a power conferred. 

The violation of a contract must be redressed, as all or- 
dinary wrongs are redressed, by the usual remedies. The rem- 
edy by quo warranto cannot be used for the enforcement or for- 
feiture of a municipal contract. 

Quo warranto is employed only to test the actual right 
to an office or franchise, and it can afford no relief for official 
misconduct or be used to test the legality of the official action of 
public or corporate officers. 


Original proceeding in guo warranto by the state, on the 
relation of the attorney general, against Consumers Public 
Power District. Demurrer sustained; amended informa- 
tion and petition in interventions dismissed. 


Walter Rk. Johnson, Attorney General, and Edwin Vail, 


for 


relator. 


George A. Lee, for respondent. 


P. J. Heaton, L. J. TePoel, Bern R. Coulter, Robert J. 
Bulger, Edwin D. Crites, Morrow & Miller, for interven- 


ers. 
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Flansburg & Flansburg, amicus curiz. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This is an original proceeding in the nature of quo war- 
ranto instituted by the attorney general by direction of the 
governor. The action is to determine by what warrant of 
law respondent, a public corporation, organized August 5, 
1939, under the provisions of art. 7, ch. 70, Comp. St. Supp. 
1939, exercises possession, ownership and control of the in- 
terconnected, integrated electric system known as western 
division of the Western Public Service Company, includ- 
ing certain ice and steam heating plants, and to require re- 
spondent to cease and desist therefrom and be ousted and 
excluded from the exercise of any relative pretended rights, 
franchises or privileges. Petitions in intervention adopting 
substantially the same formulae of allegations and prayers 
for relief as those set forth in the amended information 
were filed by the cities of Bridgeport, Chadron, Sidney, and 
Scottsbluff by. permission of this court. 

Respondent filed demurrers to relator’s amended infor- 
mation and to the petitions in intervention. We held in a 
former opinion in this case (142 Neb. 114, 5 N. W. (2d) 
202), that quo warranto is a civil action both in substance 
and in form, as defined by our civil code, and that demur- 
rer is a proper pleading. We have long recognized an ap- 
plicable rule that demurrer admits only facts that are well 
pleaded and not conclusions of either law or fact. See 
American Water-Works Co. v. State, 46 Neb. 194, 64 N. W. 
711; Griffin v. Gass, 183 Neb. 56, 274 N. W. 193. 

Preliminary to discussion of the questions involved we 
call attention to certain facts appearing in the amended in- 
formation and petitions in intervention. In December, 
1941, respondent contracted to purchase, and since a short 
time thereafter has owned and operated, all of the electric 
properties of the Western Public Service Company. These 
properties include electric facilities in the intervener cities 
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and many other cities and towns, which comprise what was 
formerly known as the western division of the Western 
Public Service Company. There are other divisions of the 
Western Public Service Company comprising other such 
facilities, the lawful purchase, ownership, possession and 
control of which relator and interveners concede and do 
not contest or challenge in this action. It is sought only to 
oust and evict respondent from franchises asserted in that 
part or portion of the property known as the western divi- 
sion. The federal power plants at Guernsey and Lingle, 
Wyoming, are the only plant or plants owned by the Unit- 
ed States of America referred to in the pleadings as being 
involved in section 70-713, Comp. St. Supp. 1939. 

Since there are only questions of law presented, we will 
not recite at length the allegations of the amended infor- 
mation or petitions in intervention. Suffice it to say that 
discerning examination discloses three reasons or grounds 
for the prayers thereof, to wit: 1. That purchase by re- 
spondent of the western division including intervener cities 
and other towns therein was prohibited by the last sentence 
of section 70-713, Comp. St. Supp. 1939, and that purchase 
of all the common stock of Western Public Service Com- 
pany by respondent was ultra vires, illegal, without statu- 
tory authority, and in violation of section 1, art. XI of our 
state Constitution. 2. That the purchase by respondent of 
certain ice manufacturing equipment and steam heating 
plants in Nebraska and a small portion of interconnected 
and integrated electrical transmission lines in South Da- 
kota, as a part of the properties of the Western Public 
Service Company, were ultra vires, illegal, and without 
statutory authority. 3. That respondent violated certain 
agreements between Western Public Service Company and 
certain named cities, whereby the cities had an option, up- 
on 90 days’ notice of a proposed sale, to purchase and take 
over from Western Public Service Company certain electric 
facilities within their own borders; and that section 70- 
713, Comp. St. Supp. 1939, required respondent to assume 
all municipal contractual obligations and pay certain mu- 
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nicipal bonds of Sidney, Grant and Republican City, guar- 
’ anteed contractually by Western Public Service Company, 
but that respondent in violation thereof terminated such 
guaranties without notice to or the consent of such cities, 
and in so far as is known, or it is able to be ascertained, 
has made no provision to fulfill such obligations. 

Demurrers of respondent, in so far as they are import- 
ant here, contend that the amended information and peti- 
tions in intervention do not plead facts sufficient to consti- 
tute a cause of action in quo warranto; that quo warranto 
will not lie because there are adequate remedies at law and 
in equity, and that so much of section 70-713, Comp. St. 
Supp. 1939, as is referred to and relied upon by relator and 
interveners, to wit, the last sentence thereof, is unconsti- 
tutional for the reason that it is special, local, and class 
legislation, which freezes the class. 

Original jurisdiction in quo warranto is vested in this 
court by section 2, art. V of our Constitution. Sections 20- 
21,112 to 20-21,139, inclusive, Comp. St. 1929, constitute 
the only statutory provisions applicable to the subject. 
Section 20-21,112 reads in part: “An information may be 
filed against any person * * * if, being incorporated, they 
* * * exercise powers not conferred by law.” (Italics sup- 
plied.) The purpose of the present action, therefore, is to 
test the existence of powers conferred upon a public cor- 
poration. The only question before the court in such a case 
is whether the corporation has in fact the power which it 
assumes. 

“When a corporation is organized under a general ena- 
bling act, its charter consists of the provisions of the exist- 
ing state constitution, the particular statute under which it 
is formed and all other general laws which are made appli- 
cable to corporations formed thereunder, and of the arti- 
cles of association or incorporation filed thereunder, or the 
charter or certificate of incorporation granted by the court 
or officer in compliance with its terms; and its powers, 
rights, duties, and liabilities are determined accordingly.” 
14 C. J. 117, sec. 108. If a public corporation usurps or ex- 
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ercises powers not conferred upon it by law, guo warranto 
is the appropriate remedy to oust it from the exercise there- 
of, without affecting in any other manner the corporate 
franchise, but it is only authorized and available as a rem- 
edy where the franchise is exercised in the absence of the 
vital element of power. See State v. City of Lyons, 31 Ia. 
432; 5 Fletcher, Cyc. Corp. (Perm. ed.) 806, sec. 2332; 2 
Bailey, Habeas Corpus, 1325, sec. 347. 

That part of section 70-713, Comp. St. Supp. 1939, in- 
volved, reads: “Provided, that no such district shall have 
the power to construct, lease, purchase or otherwise acquire 
any electric light or power plant or system or any part 
thereof, within the boundaries of any city or village in said 
state, for the purpose of supplying said city or village, or 
the inhabitants thereof, with electrical energy, if said city 
or village has been supplied for one year immediately prior 
to the passage and approval of this Act, with electrical en- 
ergy which was produced in a plant or plants owned by the 
United States of America, except that this provision shall 
not apply to any city or village supplied with fifteen per 
cent. or less of said electrica] energy produced in said plant 
or plants and used by said city or village during said year.” 
(Italics supplied.) If this prohibition in the statute is un- 
constitutional, then the remaining parts of section 70-713 
and other sections in pari materia confer powers of pur- 
chase upon respondent. 

Relator and interveners make able argument orally and 
in the briefs that respondent is estopped to question the 
constitutionality of the section involved or any part there- 
of, having voluntarily accepted all the provisions of the 
statute existent at the time of its organization, as its char- 
ter. In this connection, relator first contends that the cre- 
ative public power district act and the petition thereunder 
for the creation of respondent district provided that the 
district, if the creation thereof is permitted by the depart- 
ment of roads and irrigation, will be subject to the act and 
amendments thereto, and that where a corporation has ac- 
cepted benefits under a statute it will be estopped from 
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* questioning the constitutionality of other provisions of the 
same act imposing burdens upon the corporation. It is ob- 
vious at once that respondent, being a public corporation 
created by the legislature, is subject to all the restrictions, 
limitations and burdens now or hereafter constitutionally 
imposed upon it, and addition of the words “as amended” 
in the statute and in the petition for creation of the dis- 
trict add no force to this fact. 

With relation to estoppel, relator and interveners rely 
upon a rule stated in 14a C. J. 269, sec. 2117, that, “Where 
a corporation accepts a charter, it takes it cum onere and 
must enjoy it subject to the conditions named therein, or 
not enjoy it at all.” However, we find in the same citation 
a further admonition, “The general rule, however, is that a 
prohibition proviso, exception, or reservation in a charter 
should be so construed as not to defeat the grant, if such 
a construction is possible.” 

The question of whether respondent has accepted bene- 
fits under the other provisions of the statute which estop it 
from questioning the constitutionality of the last sentence 
thereof, depends primarily upon its construction and the 
applicable law of estoppel. Estoppel is most frequently ap- 
plied in cases involving constitutional law when persons in 
some manner partake of advantages under statutes. There 
is authority to the effect that one who voluntarily proceeds 
under a statute and claims benefits thereby conferred, will 
not be heard to question constitutionality in order to avoid 
resulting burdens. 11 Am. Jur. 767, sec. 123. But this 
general doctrine is not applied solely on technicalities. It 
must rest upon substantial grounds of prejudice or change 
of position. Ashwander v. Tennessee Valley Authority, 297 
U. S. 288. Where no available right is parted with and no 
injury suffered there can be no estoppel, and, a fortiori, an 
act clearly beneficial to the party who sets up the estoppel 
cannot be relied on. 21 C. J. 1187; Haschenberger v. Den- 
nis, 118 Neb. 411, 225 N. W. 25. Estoppel is without appli- 
cation where no injury resulted to any one except the party 
against whom the estoppel is claimed. 21. J. 1208. “Es- 
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toppel must be reciprocal and mutual and is founded on the 
idea that the acts of the party estopped must result in in- 
jury to the other party and, generally, that it would be a 
fraud if the right asserted be maintained.” Furstenberg v. 
Omaha & C. B. Street Ry. Co., 132 Neb. 562, 272 N. W. 756. 

The general principles as to waiver and estoppel in their 
application to cases involving constitutional law, are sub- 
ject to the important limitation that an estoppel does not 
necessarily extend to all the details of the statute. 11 Am. 
Jur. 770, sec. 124. “The fact that one would be estopped to 
challenge the constitutionality of a particular provision of 
a statute is no bar to such a challenge as to an independent 
and separable provision of the same act, * **.” 16C.J.S. 
186, sec. 89. See, also, 16 C. J. S. 198, sec. 90; 12 C. J. 772; 
South Carolina & W. Ry.v. Ellen, 95 S. Car. 68, 78 S. E. 963. 
The mere fact that a corporation is organized under a stat- 
ute does not estop it to deny the constitutionality of a pro- 
vision of the statute which constitutes a distinct, separable, 
legislative enactment, the elimination of which would leave 
in full force and effect the provisions under which the cor- 
poration was organized. 16 C. J. S. 189, sec. 90; 12 C. J. 
771; Morse v. Metropolitan S. S. Co., 88 N. J. Eq. 325, 102 
Atl. 524; Petition of Philadelphia, M. & S. Street Ry. Co., 
203 Pa. St. 354, 53 Atl. 191. 

Mojave River Irrigation District v. Superior Court, 202 
Cal. 717, 262 Pac. 724, is in many respects similar to the 
case at bar. In that case the court said, in part: ‘We do 
not think that the principle of estoppel can be so far ap- 
plied as to prevent a party who may be entitled to the 
benefits to be obtained by application to an administrative 
board or officer from asserting in a court of justice that 
other and severable portions of the law under which he 
makes such application and receives such benefit, and which 
impair his full enjoyment thereof, are void because viola- 
tive of the Constitution; * * *.” See, also, Van Camp Sea 
Food Co. v. Newbert, 76 Cal. App. 445, 244 Pac. 946; Peo- 
ple v. Coler, 166 N. Y. 1, 59 N. E. 716. 

This court said in State v. Stuht, 52 Neb. 209, 71 N. W. 
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941: “If a portion of a legislative act is unconstitutional 
and it can be separated from other portions of the act and 
the latter enforced independent of the former, and it fur- 
ther appears that the unconstitutional part did not consti- 
tute such an inducement to the passage of the other parts 
of the law that they would not have been passed without it, 
the former may be rejected and the latter upheld. 

“The same rule obtains in relation to parts of the sec- 
tions of a statute, and that which is unconstitutional may, 
under the operation of the foregoing rule, be rejected from 
a section or sections of a law and what remains be sus- 
tained, unless they are inseparably connected in substance.” 
See, also, Nelsen v. Tilley, 187 Neb. 327, 289 N. W. 388. 

Section 70-715, Comp. St. Supp. 1939, provides: “If any 
clause, sentence, paragraph or part of this act (Comp. St. 
Supp. 1939, 70-701 to 70-715) shall for any reason be ad- 
judged to be invalid, by any court of competent jurisdic- 
tion, such judgment shall not affect, impair or invalidate 
the remainder of this Act, but shall be confined in its oper- 
ation to the clause, sentence, paragraph, or part thereof di- 
rectly involved in the controversy in which such judgment 
shall have been rendered.” This section is a declaration 
of assurance to courts that such separate provisions were 
not the inducement for passage of the other provisions of 
the act and creates a presumption of separability which is 
overcome only when no inseparability is evident or where 
there is a clear probability that with the provisions elimi- 
nated the legislature would not have adopted the remain- 
ing provisions. For a discussion of these questions and the 
elements which must be considered in the decision thereof, 
see State v. Hall, 129 Neb. 669, 262 N. W. 835; 1 Cooley, 
Constitutional Limitations (8th ed.) 359. 

We have given careful consideration to a study of the act 
itself and examined the Nebraska Legislative Journal of 
1939, p. 986, which discloses that the prohibition involved 
was considered separately by the legislature. By amend- 
ment it was lifted in its entirety from the body of the act, 
placed separably at the end thereof, and so adopted with- 
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out a negative vote. We conclude that it is separable from 
the other provisions of the section; and that its constitu- 
tionality can be decided without passing upon the constitu- 
tionality of the whole act or the other separate provisions 
thereof. 

Under these circumstances respondent has not in its or- 
ganization or thereafter sought to beneficially invoke any 
part of the provision involved or otherwise received any 
benefit therefrom. Its elimination will leave in full force 
and effect the provisions under which respondent was or- 
ganized. We find no allegations in the amended informa- 
tion or interveners’ petitions showing any disadvantage or 
damage to the state or any of its subdivisions, or cities or 
federal plants involved, resulting from invocation of this 
provision by the respondent which would justify the appli- 
cation of any theory of waiver or estoppel. Respondent is 
within the class affected by the legislation, may question 
its validity, and is entitled to the constitutional shield of 
courts. 

In argument upon the question of constitutionality of the 
provision involved, relator and interveners contend that it 
is poorly worded and ambiguous. They reason that it is not 
unconstitutional, as claimed by respondent, because it ap- 
plies not only to individual plants which may be located in 
whole or in part within the boundaries of any city or vil- 
lage, but also to any system any part whereof may be locat- 
ed within any city or village. If this be true, the prohibi- 
tion applies to all the western division of Western Public 
Service Company and all the cities and villages therein, as 
they are all integrated and interconnected. If relator’s and 
interveners’ contentions are correct, the exception means 
nothing. Certainly in attempting to fix the public power 
status of a large part of the state comprising very many 
cities and towns, for all the future, dependent only upon 
the past, our legislature never intended to arrive at such 
an illogical and meaningless result. 

We conclude that the act is clear and unambiguous. In 
simple language of our own it provides, in substance, that 
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if any city or village has been supplied with its electrical 
energy by a plant or plants owned by the United States of 
America for one year immediately prior to the passage and 
approval of the act, then the purchase by respondent of 
said city or village plant or system or any part thereof 
within its boundaries is prohibited, but it is not prohibited 
if any such city or village was thus supplied with only 15% 
or less of the electrical energy used by it during said year. 

This is the only construction that can give any force and 
effect to both the prohibition and the exception. Bearing 
this in mind, we find, upon examination of the allegations 
of the amended information and petitions in intervention, 
that Scottsbluff, Nebraska, is the only city in the western 
division which during the year immediately prior to the 
passage of the act, purchased more than 15% of the elec- 
tricity used by it from tthe plant or plants owned by the 
United States of America. Scottsbluff is the only city, and 
there are many others, in the whole western division which 
is within the prohibition. All others come within the ex- 
ception. Its status, as well as all the other cities therein 
and in the state of Nebraska, is thus frozen for all time, 
past, present, and future. 

In view of this construction, does the provision involved 
have constitutional validity? Upon this question we have 
made diligent search and have found comparable and com- 
pelling precedent. 

In re Elm Street in City of New York, 246 N. Y. 72, 158 
N. E. 24, involved an act of the New York legislature which 
provided that where an award for damages in condemna- 
tion proceedings had been within one year last past ad- 
judged barred by any statute of limitations, such award 
might be enforced notwithstanding the bar. The New York 
Court of Appeals unanimously held this statute to be un- 
constitutional. It bears striking similarity to the statute 
involved in the case at bar. We quote appropriate parts of 
the able opinion: ‘The act is general ‘in its terms’ to the 
extent that it applies to any city where the prescribed con- 
ditions are fulfilled. It is general to that extent ‘in its ef- 
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fect.” Even so, the question remains whether the condi- 
tions are so circumscribed and narrow that the class sub- 
jected to the statute is one in name and nothing else. * *.* 
It is not enough that such a judgment has been rendered ; 
it must have been rendered ‘within one year last past.’ A 
claim upon an award might have been barred by the delay 
of a single day beyond the statutory term. There would be 
no revival of its life unless the bar had been adjudged with- 
in the year. It might have been barred under a judgment 
rendered a day earlier than the year or a day later. There 
would be no revival then. Out of all time, past and future, 
a single year is selected. * * * Anything not condemned 
within that lucky year * * * is to be governed by existing 
law. Weclose our eyes to realities if we do not see in this 
act the marks of legislation that is special and local in terms 
and in effect. * * * An act is not general when the class es- 
tablished by its provisions is at once so narrow and so arbi- 
trary that duplication of its content is to be ranked as an 
unexpected freak of chance, a turn of the wheel of fortune 
defying probabilities.” (Italics supplied.) In State v. Kel- 
so, 92 Neb. 628, 1389 N. W. 226, our own court said: “The 
rule appears to be settled by an almost unbroken line of de- 
cisions that a classification which limits the application of 
the law to present condition, and leaves no room or oppor- 
tunity for an increase in the numbers of the class by future 
growth or development, is special, and a violation of the 
- clause of the constitution above quoted (now art. III, sec. 
18, Neb. Const.)” See, also, State v. Scott, 70 Neb. 685, 
100 N. W. 812; State v. Hall, supra; Axberg v. City of Lin- 
coln, 141 Neb. 55, 2 N. W. (2d) 613; State v. Turner, 141 
Neb. 556, 4 N. W. (2d) 802; Steinacher v. Swanson, 131 Neb. 
439, 268 N. W. 317; State v. Gering Irrigation District, 
114 Neb. 329, 207 N. W. 525. This court can only decide 
that the last sentence in section 70-713, Comp. St. Supp. 
1939, is local, special, and class legislation, which freezes 
the class both in its terms and in its effect, and is unconsti- 
tutional. In the absence-of estoppel, only the provisions of 
the franchise or charter which are legally enforceable will 


VoL. 143] JANUARY TERM, 1943 765 


State, ex rel. Johnson, v. Consumers Public Power District 


control the parties. Morse v. Metropolitan S. S. Co., supra. 

The amended information and petitioris in intervention 
allege, in substance, that respondent unlawfully purchased 
all the common stock of Western Public Service Company, 
and upon receipt thereof elected its own officers, and after 
the transfer of all the assets by deed and other conveyances 
to respondent, immediately dissolved the Western Public 
Service Company corporation and surrendered its corpor- 
ate charter. Contention is made that respondent not only 
lacked the power, but was prohibited by section 1, art. XI 
of our Constitution from purchasing the stock of a private 
corporation. These allegations do not state a cause of ac- 
tion in quo warranto. 

Section 70-706, Comp. St. Supp. 1939, gives a public pow- 
er district “all the usual powers of a corporation for pub- 
"lic purposes ;” it “may purchase, hold, sell and lease per- 
sonal property and real estate reasonably necessary for the 
conduct of its business;” it is authorized to “enter into any 
kind of contract or arrangement with any person, firm, cor- 
poration ;” and “for any of the purposes above mentioned 
or for or incident to the exercise of any one or more of the 
foregoing powers.’ Section 70-712, Comp. St. Supp. 19389, 
provides, in part, that whenever any public power district 
“shall * * * acquire by purchase, lease, or otherwise, any 
electric distribution system * * * (or) shall purchase 
or acquire the plant or property of an existing privately 
owned public utility * * * .” Section 70-713, Comp. St. 
Supp. 1939, reads in part: “In the event that any such 
district shall lease, purchase or acquire in any manner the 
generating plant, distribution system or other property of 
an existing utility * * * ”. (Italics supplied.) We observe 
at once the powers of purchase thereby conferred. They 
are not confined to any specific statutory method or man- 
ner of their exercise. “Quo warranto under our statute 
* * * is intended to prevent the exercise of powers that are 
not conferred by law, and is not ordinarily available to reg- 
ulate the manner of exercising those powers.” State v. 
Drainage District, 100 Neb. 625, 160 N. W. 997. See, also, 


766 NEBRASKA REPORTS [VoL. 143 


State, ex rel. Johnson, v. Consumers Public Power District : 


State v. Scott, supra; State v. Lancaster County Rural 
Public Power District, 180 Neb. 677, 266 N. W. 591. When 
a corporation lawfully possesses a certain power, the ir- 
regular or improper exercise thereof is not ground for pro- 
ceedings in the nature of quo warranto. 51 C. J. 321, sec. 
17. See, also, 6 McQuillin, Municipal Corporations (2d ed.) 
sec. 2696. The general rule is that quo warranto will not 
lie for a mere irregular exercise of a conferred power al- 
though such irregularity may be sufficient when tested by 
other remedies to vitiate or render void the act done. If 
the power attaches the manner of its exercise cannot be 
challenged by information in quo warranto. Nor is it with- 
in the legitimate scope of the relief afforded by such pro- 
ceedings to declare null and void what may have been done 
but only to affirm or adjudge as unauthorized the franchise 
or power which may have been, with or without color of 
right, unlawfully exercised. State v. City of Lyons, supra. 

Section 1, art. XI of our Constitution provides: ‘Nocity, 
county, town, precinct, municipality, or other subdivision 
of the state, shall ever become a subscriber to the capital 
stock, or owner of such stock, or any portion or interest 
therein of any railroad, or private corporation, or associa- 
tion.” Section 70-702, Comp. St. Supp. 1939, reads in part: 
“A district * * * when so created shall be a public corpora- 
tion and political subdivision of this state * * * .’ Relator 
and interveners contend, but without citing applicable au- 
thority, that since respondent is a political subdivision of 
the state, purchase of the common stock of Western. Public 
Service Company was void ab initio. Even if respondent 
is a political subdivision of the state, which we do not de- 
cide in this opinion, section 1, art. XI of our Constitution 
has no application under the circumstances. This provision 
of our Constitution must be construed with reference to 
the evils it was intended to correct or prevent. It was in- 
tended to prohibit any subdivision of the state from enter- 
ing into private business by being associated as a stock- 
holder, or by being a partner, or a part owner, in a pri- 
vate business venture or enterprise. 
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In Long v. Mayo, 271 Ky. 192, 111 S. W. (2d) 633, it was 
sought to enjoin the commissioner of highways and other 
public officials of Kentucky from issuing $885,000 par value 
of bridge revenue bonds and purchasing the capital stock 
of a private bridge company with the proceeds. In its opin- 
ion the court said, in part: ‘The purpose of section 177 of 
the Constitution in prohibiting the commonwealth from 
owning stock in, or from making donations to, a corpora- 
tion was to prohibit the commonwealth from entering into 
private business by becoming associated as a stockholder, 
or by being a partner, or a part owner in a private busi- 
ness venture. It was never intended by that section of the 
Constitution that the commonwealth could not acquire prop- 
erty for a public use.” Likewise, in People v. Kelly, 76 N. 
Y. 475, the court said in part: “It was not the purpose or 
effect of the act, to make the city of New York a stock- 
‘holder in the bridge company, or to cause it to loan any 
money, or credit to such company. It was the purpose of 
the act to extinguish the company, and vest all its property 
in the two cities for a public purpose. * * * All the money 
they paid for stock or upon the debts of the company, was 
simply in furtherance of the purpose to vest the property 
of the bridge in the two cities, and it was not paid to aid 
the.company, or to make the cities stockholders thereir. 
The effect was to be the dissolution of the company, and 
the transfer of its property.” See, also, 1 McQuillin, Mu- 
nicipal Corporations (2d ed.) sec. 206; Wheeler v. Phila- 
delphia, 77 Pa. St. 338. 

Section 1, article XI of our Constitution was never in- 
tended to prohibit a purchase by a subdivision of the state 
of all the capital stock of a corporation solely for the pur- 
pose of lawfully acquiring the physical property of such 
corporation for a public use, constitutionally defined and 
lawfully authorized by the legislature. 

The amended information alleges in substance that West- 
ern Public Service Company owned and operated in five 
different cities in Nebraska plants for the manufacture, dis- 
tribution and sale of ice, and that they also owned and op- 
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erated in three different communities in Nebraska steam 
heating systems with pipes and conveyors and necessary 
equipment for the providing, furnishing and selling of 
steam for heating purposes to the inhabitants of such com- 
munities, together with other equipment not used or use- 
ful to the operation of a business of manufacturing and sell- 
ing electricity, all of which were not properties which re- 
spondent had authority to purchase when it acquired all the 
common stock of Western Public Service Company, and 
that the purchase, attempted purchase, or acquisition there- 
of by respondent was ultra vires and beyond its statutory 
powers. These allegations do not state a cause of action in 
quo warranto. 

We have heretofore called attention to the powers of pur- 
chase conferred upon respondent by sections 70-706, 70- 
712, 70-7138, Comp. St. Supp. 1939. These ice and steam fa- 
cilities are integral parts of and inseparable from the phys- 
ical plants and properties purchased by respondent from 
Western Public Service Company. Only the question of re- 
spondent’s power to purchase and acquire them is involved. 
Whether respondent has the power to sell excess steam for 
heating purposes and the power to engage in the separate 
business of selling ice, are not issues presented for decision 
by this court. Under these circumstances we must apply 
the rule that, quo warranto will not lie to prevent a public 
corporation from exercising a power conferred upon it by 
law even though the power is exercised in an irregular and 
improper manner, nor to test the validity of a contract 
which is a mere incident to the execution of a power con- 
ferred. See 6 McQuillin, Municipal Corporations (2d ed.) 
sec. 2696, and other authorities heretofore cited. 

The amended information further alleges, in substance, 
that Western Public Service Company owned and operated 
transmission lines and other electrical equipment located 
outside of Nebraska but interconnected with its properties 
in Nebraska, for the furnishing and selling of electrica] en- 
ergy in communities outside of Nebraska and in South Da- 
kota, all of which were not properties which respondent 


VoL. 143] JANUARY TERM, 1943 769 


State, ex rel. Johnson, v. Consumers Public Power District 


had authority to purchase when it acquired all the common 
stock of Western Public Service Company, and that such 
purchase, or attempted purchase, or acquisition was ultra 
vires and beyond statutory powers. There are no allega- 
tions of fact setting forth the objects and purposes of the 
alleged acquisition or the potential use of the properties 
thereafter. The use and purposes for which the property 
can be devoted determine the power or lack of power to 
purchase or acquire such property. We are unable to de- 
termine from these allegations whether respondent pur- 
chased the interconnected transmission lines in South Da- 
kota for the purpose of engaging in the distribution and 
sale of electric power in South Dakota, or for the purpose 
of acquiring property necessary for its maintenance and 
business and to enable it to carry on its main purpose in Ne- 
braska. Unusually broad powers of purchase have been 
conferred upon respondent by the sections heretofore re- 
ferred to. Respondent is a public corporation created by 
legislative act to provide public power to the people of the 
state in a proprietary. capacity, and as such is subject to 
all restrictions, limitations, and burdens now or hereafter 
constitutionally imposed by law. From sections 70-601 to 
and including 70-717, Comp. St. Supp. 1939, we find the 
words “in this state” used many times in connection with 
powers conferred. The rule is that, “The extent of the au- 
thority conferred by a franchise is measured by the lan- 
guage used, ***.” 29 C.J.S. 522, sec.15. “ * * * a corpo- 
ration cannot act or contract outside the state of its crea- 
tion unless the power so to do is conferred by its charter; 
but this is not to be taken to mean that such power must be 
conferred expressly, for the power is implied, unless ex- 
pressly or impliedly excluded by the charter or by general 
law. Under charter or statutory provisions, however, a 
corporation may be expressly or impliedly prohibited from 
doing business, making contracts, or doing other acts be- 
yond the limits of the state, or its right to act beyond the 
limits of the state may be regulated * * * .” 18 C.J. 8. 
588, sec. 178 (2). “It seems clear that an express proviso 
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that a corporation shall not do certain acts is no stronger 
than the failure to give authority, express or implied, to do 
them, for powers not granted either expressly or impliedly, 
are impliedly prohibited.” 14a C. J. 251, sec. 2079. We are 
convinced that the legislature never intended that respond- 
ent could lawfully engage in the business of the sale and 
distribution of electric power in other states. Any other 
construction would of necessity be judicial legislation. We 
conclude that the purchase of this property for any such 
purposes would be the exercise of powers not conferred by 
law. 

Other ‘rules of law applicable to the circumstances are: 
“Companies chartered for the purpose of supplying the pub- 
lic with electricity * * * have such lawful rights and pow- 
ers as are Clearly and expressly granted, together with such 
implied * * * powers as are reasonably * * * necessary to 
enable them to exercise those expressly conferred, and to 
enable them to accomplish the objects of their creation. All 
rights and powers not thus granted are withheld.” 29 C. 
J. S. 521, sec. 15. See, also, 14a C. J. 252, sec. 2084, and 
269, sec. 2119. ‘‘Where a corporation is manifestly in- 
tended for local objects only and its capacities are limited 
to a particular place, it will be presumed that the powers 
conferred on it were intended to be exercised only within 
the limits of such place, and it cannot exercise them in oth- 
er jurisdictions; but even a purely local corporation, re- 
quired by its charter to carry on its main purpose in a par- 
ticular place, may carry on in other states the incidental 
powers which are necessary for its maintenance and busi- 
ness,” or necessary to enable it to carry on its main pur- 
pose. 18 C.J.S. 588, sec. 178 (2). We conclude that if the 
transmission lines in South Dakota were purchased as prop- 
erty necessary for the latter purposes it would be the exer- 
cise of a power conferred by law. 

These distinctions are aptly illustrated in State v. Mit- 
chell Irrigation District, 129 Neb. 586, 262 N. W. 543. In 
that ease defendant irrigation district’s necessary head- 
gates, diversion works, and appropriation, were in the state 
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of Wyoming, by permission of that state, but this court 
held that the irrigation district, having been organized un- 
der the laws of Nebraska, and irrigating lands wholly with- 
in this state, was by residence subject to the jurisdiction- 
of the state of Nebraska. 

In Langdon v. City of Walla Walla, 112 Wash. 446, 193 
Pac. 1, the defendant Washington city in its proprietary ca- 
pacity purchased lands in the state of Oregon for the neces- 
sity of its water supply. The court held that the city in 
its proprietary capacity had acquired the necessary power 
from the state of Washington to acquire and own such 
property in the state of Oregon (distinguishing Becker v. 
City of La Crosse, 99 Wis. 414, 75 N. W. 84, wherein such 
power did not exist), and that whether or not the city 
might be able to exercise such power in the state of Oregon 
was a question to be decided under the laws and the Con- 
stitution of that state. See, also, 44 C. J. 187, sec. 2329. 

In view of these authorities and others heretofore cited, 
we conclude that the allegations of the amended informa- 
tion alleging that respondent did not have the power ‘to 
purchase the interconnected transmission lines in South 
Dakota, are insufficient and do not state a cause of action 
in quo warranto. 

Relator and interveners allege, in substance, that section 
70-713, Comp. St. Supp. 1939, requires respondent, upon 
’ purchase of the electric facilities serving a city or village, 
to assume all contractual obligations of any franchise or 
contract assigned to such district; that Western Public 
Service Company guaranteed contractually the payment of 
certain municipal bonds of Sidney, Grant, and Republican 
City, but respondent terminated such guaranties without 
notice to or consent of such cities and in so far as is known, 
or it is able to be ascertained, has made no provision to 
fulfill such obligations. 

These allegations do not state a cause of action in quo 
warranto. “In quo warranto, as in other civil proceedings, 
the cause of action should exist and be complete when the 
proceedings are commenced.” 44 Am. Jur. 130, sec. 61. 
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See, also, People v. City of Whittier, 133 Cal. App. 316, 24 
Pac. (2d) 219. Quo warranto will not lie to ascertain 
whether a corporation intends in good faith to carry out 
the express purpose of its organization. 5 Fletcher, Cyc. 
Corp. (Perm. ed.) 806, sec. 2332. Quo warranto will not 
lie to test the validity of a contract which is a mere inci- 
dent to the execution of a power conferred on a public cor- 
poration. 6 McQuillin, Municipal Corporations (2d ed.) 
sec. 2696. See, also, People v. City of Springfield, 61 Ill. 
App. 86. “ * * * the remedy by quo warranto cannot be 
used for the enforcement or forfeiture of a municipal con- 
tract, * * *.” 5 Fletcher, Cyc. Corp. (Perm. ed.) 810, sec. 
2332. The violation of a contract must be redressed, as all 
ordinary wrongs are redressed, by the usual remedies. 2 
Bailey, Habeas Corpus, 1336, sec. 350. 

In State v. Scott, 70 Neb. 681, 97 N. W. 1021, our own 
court said: “The original writ of quo warranto, which has 
been largely superseded by informations in the nature of 
quo warranto, was a high prerogative writ and, like all 
other extraordinary processes, it generally would only lie 
when no other adequate remedy would afford the required 
relief. The rule appears to even go further with reference 
to quo warranto than with reference to extraordinary pro- 
ceedings by injunction or mandamus. In the latter, it be- 
ing the rule that they may be invoked where there is no 
adequate remedy at law, but in quo warranto it is held that 
it will not lie where there is even an adequate remedy by 
bill in equity.” See, also, 51 C. J. 321, 323; 44 Am. Jur. 
96, sec. 14. 

The foregoing authorities likewise apply to relator’s and 
interveners’ allegations that respondent violated certain 
agreements between Western Public Service Company and 
certain named cities whereby the cities had an option upon 
90 days’ notice of a proposed sale, to purchase and take over 
from the Western Public Service Company certain electri- 
cal facilities within their own borders. In addition, how- 
ever, we call attention to the fact that section 70-712, Comp. 
St. Supp. 1939, specifically gives the cities aggrieved a con- 
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tinuing option to purchase such electric distribution sys- 
tem situated within or partly within such cities or villages 
from respondent, who is thereby required to sell. If rela- 
tor and interveners have a cause of action against respond- 
ent relating to contractual responsibility there are other 
adequate remedies. Relator and interveners have not cited 
any authority holding otherwise. They have not attempted 
in any manner to answer respondent’s contentions that quo 
warranto cannot be maintained if there are other adequate 
remedies at law or in equity. 

There are other allegations in the petition in interven- 
tion of the city of Scottsbluff alleging misconduct of offi- 
cers and employees of respondent in an election held as pro- 
vided by law to determine whether the city of Scottsbluff 
should appropriate and acquire its then serving electric sys- 
tem from respondent, which proposal was defeated by the 
voters of that city. These allegations do not state a cause 
of action because quo warranto is employed only to test the 
actual right to an office or franchise, and it can afford no 
relief for official misconduct or be used to test the legality 
of the official action of public or corporate officers. See 
High, Extraordinary Remedies (3d ed.) 573, sec. 618; State 
v. Conklin, 127 Neb. 417, 255 N. W. 925; State v. Drainage 
District, supra; State v. Scott, supra. 

Accordingly, we decide that respondent’s demurrers, and 
each and all of them, should be sustained for the reasons 
given herein, and that the amended information and peti- 
tions in intervention are each and all hereby dismissed, 
without prejudice to any other remedy either at law or in 
equity. 

DISMISSED. 
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Deeds. Estates upon condition subsequent, which, after having 
been fully vested may be defeated by a breach of the condition, 
are never favored in law and no deed will be construed to create 
an estate upon condition unless the language to that effect is so 
clear that no room is left for any other construction. 

Specific Performance. Courts of equity, under the proper cir- 
cumstances, will grant specific performance of contracts to leave 
property to others. 

Deeds. Where the owners of an interest in real property convey 
the same but by agreement contained in the instrument of con- 
veyance retain an interest in the premises such interest will sup- 
port the imposition of a restriction on alienation where it is 
reasonably necessary to protect the interest retained. 

Partition. When, in a partition suit, the question of title is 
drawn in issue it does not make a dismissal of the partition suit 


- necessary but the court, being one of general jurisdiction and ad- 


ministering both legal and equitable remedies, is invested with 
authority in that proceeding to first try the issues as to the title, 
and, after they are determined, to proceed in the partition action 
to partition of the property among the parties found to be the 
owners thereof. 

A cause of action for partition of one tract of land is 
improperly joined in a single bill with a cause of action for a 
partition of another tract where some of the persons interested 
in one are not interested in the other and do not derive their in- 
terests from a cotenancy of both tracts. 

Partition of two or more parcels of real estate may be 
made in one proceeding if the title to all the parcels sought to be 
partitioned is derived from a cotenancy as a common source of 
title, though some of the cotenants, parties to the proceeding for 
partition, may be interested in only one or some of the parcels 
and not in all. 

In a proceeding for partition, whether at law or in 
equity, all of the cotenants are indispensable parties and such 
of them as do not join as plaintiffs must be made defendants and 
the same is true of the successors in title of any of the coten- 
ants. 


Under section 20-2172, Comp. St. 1929, any creditor 
having a specific or a general lien upon all or any portion of the 
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property being partitioned may or may not be made a party at 
the option of the plaintiff. ; 

An heir or devisee of an estate cannot maintain an ac- 
tion for distribution or partition until the debts, allowances, and 
expenses against said estate have been paid or provided for, un- 
less he give a bond with approved sureties to pay the same, ex- 
cept, where the allegations of the petition allege the solvency of 
the estate as well as the sufficiency of the personal assets to pay 
the debts against it and this is conclusively established by the 
evidence. 


APPEAL from the district court for Richardson county: 
VIRGIL FALLOON, JUDGE. Reversed, with directions. 


Joseph L. Gagnon and J. H. Falloon, for appellants. 


Paul P. Chaney, Cain & Cain, Archibald J. Weaver, Wilt- 
se & Wiltse, Paul F. Good, Wallace Hawkins and Earl A. 
Brown, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced in the district court for Rich- 
ardson county by Catherine Majerus, Anna Caverzagie, 
Mary Wissman, Louise Sprung, Theresa Larson, Sophia 
Reschke, and Lawrence Santo, as plaintiffs and who are ap- 
pellants here, against Theresa Santo, Charles Santo, Fred 
Santo, Richardson County Bank of Falls City, Nebraska, a 
corporation, Magnolia Petroleum Co., a corporation, Wil- 
liam Herbster, and Paul P. Chaney, Administrator, with 
the will annexed, of the estate of Charles J. Santo, deceased, 
as defendants and who are appellees here, for the purpose 
of canceling and setting aside a deed to certain lands de- 
scribed in their third amended petition or in the alterna- 
tive for the specific enforcement thereof and for a determi- 
nation of the rights of the plaintiffs in and to said lands 
and for partition thereof. From an order of the district 
court sustaining the demurrers of each and all of the sev- 
eral defendants and dismissing the action, the plaintiffs 
have appealed. 
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The demurrers of the several defendants raise the fol- 
lowing questions: ‘First, that there is a misjoinder of par- 
ties plaintiff; second, that there is a misjoinder of parties 
defendant; third, that there is a misjoinder of the causes 
of action; fourth, that the facts alleged are insufficient to 
state a cause of action. In considering the court’s ruling 
on these demurrers, we must, of course, apply the rule as 
announced in Van Horn v. Lincoln Sales Outlet Co., 127 
Neb. 301, 255 N. W. 86: ‘‘A demurrer is an admission of 
the truth of all facts properly averred in the pleading de- 
murred to; it admits, however, only such facts as are well 
pleaded and all intendments and inferences that may fairly 
and reasonably be drawn therefrom.” 

The third amended petition, to which the several demur- 
rers of the defendants were directed and which demurrers 
the court sustained, alleged that Josephine Santo, who pri- 
or to her marriage to Charles J. Santo was Josephine Litty 
and a daughter of Magnus Litty and Annie Litty, inherited ' 
from her parents 160 acres of land in Butler county, Ne- 
braska, and also her distributive share of their personal 
property; that after her marriage to Charles J. Santo a 
part of these funds were used on April 21, 1883, to pur- 
chase the southeast quarter of section 4, except 20 acres off 
the west side thereof, in township 2, range 17, in Richard- 
son county, Nebraska, and on February 8, 1889, a part of 
these funds were used to purchase the southeast quarter of 
the southwest quarter and the southwest quarter of the 
southeast quarter, and a tract of land described by metes 
and bounds as commencing at the northeast corner of sec- 
tion 5, and running south 60 rods, west 80 rods, north 20 
rods, east 40 rods, north 40 rods, east 40 rods to place of 
beginning, all in section 5, township 2, range 17, in Rich- 
ardson county and both tracts contained approximately a 
total of 240 acres and were taken in the name of Charles J. 
Santo and Josephine Santo as tenants in common; that Jo- 
sephine Santo died intestate May 19, 1895, and at the time 
of her death she owned an undivided one-half interest in 
the aforesaid real estate and also possessed personal prop- 
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erty consisting of money, cattle, horses, and other livestock 
and left surviving her besides her husband, Charles J. San- 
to, all of the plaintiffs, who are her children, and a daugh- 
ter Josephine Santo who died subsequent to her mother and 
at the time of her death was a minor and not married; that 
the father, Charles J. Santo, took possession of said real es- 
tate and personal property without administering the es- 
tate and collected rents and profits from the real estate and 
used the personal property as his own; that subsequently, 
on February 3, 1906, from the rents and profits of the lands 
in which the mother had an undivided one-half interest at 
the time of her death, Charles J. Santo purchased the north- 
east quarter of the northeast quarter of section 9 and the 
north half of the northwest quarter of section 10, township 
2, range 17, in Richardson county, being 120 acres, and on 
October 4, 1911, from the rents and profits of this same 
land he purchased the south half of the northwest quarter 
of section 10, township 2, range 17, in Richardson county, 
being 80 acres, and from the same source did on May 23, 
. 1914, purchase the south half of the northeast quarter and 
the southeast quarter of the northwest quarter and the 
northeast quarter of the southeast quarter of section 9, 
township 2, range 17, in Richardson county, being 160 acres. — 

That Charles J. Santo remarried and the defendant The- 
resa Santo is his widow and the defendants Charles Santo 
and Fred Santo are children born of the second marriage. 
On July 26, 1919, all of the plaintiffs, except Lawrence San- 
to, entered into an agreement of settlement with Charles J. 
Santo, their father, as to the personal property of their 
mother and for the use and rentals of the real estate of 
which she died seised of an undivided one-half interest and 
also for a deed conveying their interest in and to the prem- 
ises of which their mother died seised and in consideration 
therefor, and prior to its execution, their father, Charles J. 
Santo, agreed he would not sell or convey the lands therein 
described and would hold it free of encumbrances, that he 
would not make a will and at the time of his death all of 
his children, by both his first and second marriage, should 
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share in his estate, and that he would not convey any of the 
lands or encumber them, of which he was then owner, and 
which lands are described in the petition, which said deed 
contained the following: “And the further consideration 
that said Charles J. Santo agrees to die intestate, and not 
alienate the property hereinafter described and that his chil- 
dren, above named, born as the fruit of his marriage with 
the said Josephine Santo, nee Litty, deceased, shall inherit 
and share in his estate the same as the children of said 
Charles J. Santo born of his second marriage, * * * ” and at 
the time of said agreement Charles J. Santo was the owner 
and in possession of the 360 acres of land purchased from the 
rents and profits of the 240 acres as previously stated. Since 
the agreement, the plaintiffs have made no demands upon the 
said Charles J. Santo for any rents and profits of said prem- 
ises and have fully complied with the agreement, but that 
the said Charles J. Santo violated and broke the conditions 
of the agreement by giving to the Richardson County Bank 
on March 17, 1936, a mortgage for $8,000 signed by him- 
self and wife, Theresa Santo, on the southeast quarter of 
section 4, except 20 rods off the west side thereof, and the 
southeast quarter of the southwest quarter and the south- 
west quarter of the southeast quarter of section 5, all in 
township 2, range 17, in Richardson county, and by giving 
to C. J. Taylor on January 28, 1939, a gas and oil lease on 
the southeast quarter and the southwest quarter and the 
southwest quarter of the southeast quarter, section 5, town- 
ship 2, range 17, in Richardson county, which has been as- 
signed to the defendant Magnolia Petroleum Co., and on 
November 14, 1939, by giving an oil and gas lease to O. E. 
Bradley on the southeast quarter of section 4, township 2, 
range 17, except a strip 20 rods wide off the west side there- 
of, and which has been assigned to the defendant Magnolia 
Petroleum Co., and also by making a will on January 21, 
1939, wherein he gave all of his property, real and person- 
al, to his widow, Theresa Santo, and leaving nothing to the 
plaintiffs contrary to the provisions of the agreement. The 
defendant William Herbster claims to be the owner of the 
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piece of land, approximately 20 acres, described by metes 
and bounds in section 5, township 2, range 17, by reason of 
conveyances from Charles J. Santo. Charles J. Santo, Jr., 
and Fritz Santo, who are the same persons as Charles San- 
to and Fred Santo, defendants, have a deed to the south 
half of the northeast quarter, the southeast quarter of the 
northwest quarter, and the northeast quarter of the south- 
east quarter of section 9, township 2, range 17, from 
Charles J. Santo and Theresa Santo, as husband and wife, 
dated October 7, 1935. Charles J. Santo died testate on 
April 14, 1942, leaving a will which gave all interests in his 
property, real and personal, to his widow, Theresa Santo, 
and Paul P. Chaney has been appointed administrator with 
will annexed of said estate which is being administered in 
the county court of Richardson county and an order has 
been entered therein barring claims and claims in the 
amount of $797.75 have been allowed. The personal prop- 
erty is in the sum of $960.82 together with the rentals of 
the premises herein described for the share of deceased’s 
interest therein for the year 1942. Besides the personal 
property of Charles J. Santo at the time of his death, he 
was seised of the original 240 acres, except the tract of 20 
acres deeded to the defendant William Herbster, and of the 
360 acres purchased, he was seised of all but the 160 acres 
deeded to his two sons of his second marriage, Charles J. 
Santo, Jr., and Fritz Santo. Whatever interest any of the 
defendants may have in and to the premises in so far as 
the plaintiffs’ rights thereto are concerned are subsequent 
and inferior and prays that the deed of July 26, 1919, con- 
veying their interest in the 240 acres as inherited from 
their mother be set aside and canceled and held for naught 
or in the alternative to enforce the agreement and to set 
aside the will and decree Charles J. Santo to have died in- 
testate in so far as it affects the plaintiffs’ rights in and to 
kis estate. by reason of the agreement and that the inter- 
ests of the parties in and to said premises be determined 
and that the interests of the plaintiffs be declared clear of 
all liens and encumbrances and that the rights of all the 
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defendants be subsequent and inferior thereto and that a 
partition thereof be had and a referee appointed for that 
purpose and for the purpose of collecting the rents and 
profits therefrom. 

The first question here for consideration is, did the ap- 
pellants’ petition state a cause of action? Under section 
76-109, Comp. St. 1929, this court has held in Hiles v. Ben- 
ton, 111 Neb. 557, 196 N. W. 903: “The rigid rule of the 
common law that, where an estate has been conveyed or de- 
vised directly to the grantee or devisee, all subsequent re- 
strictions upon the nature or quality of the title, or upon 
the manner of the enjoyment of the estate, are void, has 
been relaxed by the provision of our statute that any in- 
strument conveying or creating any interest in real estate 
shall be construed so as to effectuate the intention of the 
testator gathered from the language of the will, provided 
only that such construction is not violative of any rule of 
law. It occurs to me that the rule of law here spoken of 
does not include legal rules of construction in conflict with 
the very rule of construction sought to be established by 
the statute, for this would be a felo de se, * * * .” But the 
correct rule as to the construction of this statute is prop- 
erly stated in Stuehm v. Mikulski, 139 Neb. 374, 297 N. W. 
595: “Section 76-109, Comp. St. 1929, commonly known as 
‘the intent statute,’ relates only to rules of construction, 
and does not enlarge or limit, or in any way modify, any 
rule of substantive law that existed at the time of its pas- 
sage or that thereafter has been created.” That the agree- 
ment, contained in the instrument of conveyance, does not 
create a condition subsequent is wel] settled by the authori- 
ties, for as stated in Davis v. Skipper, 125 Tex. 364, 83 S, 
W. (2d) 318: “There are many authorities to the effect 
that a recital in the deed of conveyance that it is made up- 
cn a money consideration, and a further consideration that 
the grantee shall do certain things, or that only a certain 
use shall be made of the property, does not impose a condi- 
tion and does not create an estate upon a condition subse- 
quent. 8 R.C. L. p. 1101; 18 C. J. pp. 353-354; Board of 
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Councilmen v. Capital Hotel Co., 188 Ky. 754, 224 S. W. 
196; Adams v. First Baptist Church, 148 Mich. 140, 111 
N. W. 757; Fraley v. Wilkinson, 79 Okla. 21, 191 Pac. 156.” 
And in Ruggles v. Clare, 45 Kan. 662, 26 Pac. 25: “The 
authorities are uniform, that estates upon condition subse- 
quent, which, after having been fully vested may be defeat- 
ed by a breach of the condition, are never favored in law, 
and that no deed will be construed to create an estate upon 
condition, unless the language to that effect is so clear that 
no room is left for any other construction.” Whether the 
agreement contained in the instrument is called a covenant 
or a contract seems immaterial for the appellants would be 
entitled, upon proper showing, to either rescission or spe- 
cific performance. In a similar case, where the considera- 
tion in the agreement, to construct and erect upon the lot 
conveyed a business building of a certain type within a cer- 
tain length of time, was breached by failure to perform, 
the court held that the grantor was entitled to either spe- 
cific performance or rescission by cancellation of the deed. 
Willard v. Ford, 16 Neb. 548, 20 N. W. 859. And in Ben- 
nett v. Moon, 110 Neb. 692, 194 N. W. 802, we held that, 
courts of equity will, under a proper state of facts, specifi- 
cally enforce contracts concerning real estate. That courts 
of equity will grant specific performance of contracts to 
leave property to others, under the proper circumstances, 
has long been the law in this state. Lennox v. Anderson, 
140 Neb. 748, 1 N. W. (2d) 912; Craig v. Seebecker, 135 
Neb, 221, 280 N. W. 913; Best v. Gralapp, 69 Neb. 811, 96 
N. W. 641, and the authorities cited therein. We have held 
that in a grant or a devise of real estate to a designated per- 
son in fee simple with provisions therein that are incon- 
sistent or repugnant thereto such as a restriction against 
the power to sell, mortgage or otherwise encumber, such 
provisions are void, State Bank of Jansen v. Thiessen, 137 
Neb, 426, 289 N. W. 791; Moffitt v. Williams, 116 Neb. 785, 
219 N. W. 138; Grant v. Hover, 103 Neb. 730, 174 N. W. 
317. As stated in Grant v. Hover, supra: “When, how- 
ever, there are different provisions in the same will as to 
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the disposition of specified property, they must be con- 
strued together to ascertain the intention of the testator.” 
Although, in Peters v. Northwestern Mutual Life Ins. Co., 
.119 Neb. 161, 227 N. W. 917, where the devise to the son 
was in fee, we held that a restriction against alienation un- 
til the devisee became 35 years of age was a reasonable re- 
straint and valid. See, also, 4 Thompson on Real Property 
(Perm. ed.) sec. 2083. However, when the estate in fee 
does not pass, but a lesser estate is created, then provisions 
against alienation are valid. Hiles v. Benton, supra; Ne- 
braska National Bank of Minden v. Bayer, 123 Neb. 391, 
243 N. W. 115; Drury v. Hickinbotham, 129 Neb. 499, 262 
N. W. 37, 4 Thompson on Real Property (Perm. ed.) sec. 
2081. In construing the provisions of this deed, parts of 
which have heretofore been set forth, under this statute 
which applies to deeds, Blochowitz v. Blochowitz, 180 Neb. 
789, 266 N. W. 644, wills, Peters v. Northwestern Mutual 
Life Ins. Co., supra, and all other instruments conveying 
real estate or any interest therein, we will not be bound by 
the view that certain technical words, which will import a 
fee, will be held controlling so as to peremptorily discard 
whatever words of qualification that may precede or fol- 
low, but will seek the true intent of the grantors in so far 
as it does not conflict with our construction of the intent 
statute. The granting clause and habendum of the deed, 
standing alone, would give to the grantee a fee simple title, 
however, the deed further provides: ‘That said Charles 
J. Santo agrees to die intestate. and not alienate the proper- 
ty hereinafter described and that his children, above named, 
born as the fruit of his marriage with the said Josephine 
Santo, nee Litty, deceased. shall inherit and share in his es- 
tate the same as the children of said Charles J. Santo born 
of his second marriage, * * * .” Considering all of the pro- 
visions of this deed it shows that in consideration of the 
premises conveyed the grantee, who is the father of the 
grantors, agreed to die intestate, and permit certain of his 
children to inherit his estate according to the provisions of 
the statute of descent and further that he would not alien- 
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ate the property therein described. This agreement on the 
part of the grantee to die intestate and leave his property 
to certain of his children is a valid and enforceable agree- 
ment and thereby created in the grantors an interest in the 
premises. As stated in 26 C. J. S. 478, sec. 145: “A valid 
and enforceable intent to reserve some right to the grantor 
touching alienation of the land must be given full effect, 
and, where the grantor retains an interest in the property 
granted, such interest generally will support the imposition 
of a restriction on alienation.” Sloman v. Cutler, 258 Mich. 
372, 242 N. W. 735; Bank of Hartford v. Buffalow, 217 Ala. 
583, 117 So. 183; Iowa Farm Credit Corporation v. Halli- 
gan, 214 Ja. 903, 241 N. W. 475. Where the owners of an 
interest in real property convey the same but by agree- 
ment contained in the instrument of conveyance retain an 
interest in the premises, such interest will support the im- 
position of a restriction on alienation where it is reason- 
ably necessary to protect the interest retained. The third 
amended petition of the appellants therefore states a good 
cause of action. 

The second question raised by the appeal is the question 
of a misjoinder of causes of action. The prayer of the pe- 
tition seeks cancelation of the deed or in the alternative to 
have a specific performance of the terms and provisions 
thereof. While we have said in Central Nebraska Public 
Power and Irrigation District v. Walston, 140 Neb. 190, 299 
N. W. 609: “Notwithstanding the prayer for relief is a 
part of the petition, it is no portion of the statement of 
facts which are required to constitute a cause of action, and 
the entire omission of any demand for judgment would not 
subject the petition to a general demurrer.’”’ However, an 
examination of the allegations of fact contained within the 
third amended petition of the appellants discloses sufficient 
facts upon which to base either an action for rescission or 
for specific performance. One cannot both rescind a con- 
tract and ask for its enforcement at the same time for the 
two are opposite types of relief and inconsistent and repug- 
nant. 1 Am. Jur. 469, sec. 83; 1 C. J. S. 1231, sec. 79. Al- 
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though there are exceptions to this rule as where the nature * 
of the relief will be precisely the same in each case, Wil- 
liams v. Lowe, 4 Neb. 382, or where the petition shows the 
pleader is in ignorance of the facts he may plead in the 
alternative, 21 C. J. 406, sec. 426, but neither of these sit- 
uations are applicable here for the relief would not be the 
same and the facts are fully pleaded and known to the ap- 
pellants. However, the primary purpose of the action was 
for the partition of real estate. While the question of title 
was drawn in issue, the action should not have been dis- 
missed but the question of title and the interests of parties 
should have been first determined, for as stated in Phillips 
v. Dorris, 56 Neb. 2938, 76 N. W. 555: “‘The parties made 
defendants to Miller’s action in the district court denied 
his title to the real estate in controversy and set up title in 
themselves. This did not oust the district court of juris- 
diction to hear and determine the partition suit nor make 
the dismissal of that suit necessary. The court was one of 
general jurisdiction, administering both legal and equitable 
remedies, and was invested with authority in that proceed- 
ing to try the issues as to the title, and, after they were 
determined, proceed to partition the estate among the par- 
ties found to be the owners thereof. (Wilkin v. Wilkin, 1 
Johns. Ch. (N. Y.) 110; Lynch v. Lynch, 18 Neb. 586; Sey- 
mour v. Ricketts, 21 Neb. 240.)”’ And the determination of 
title is a final order and appealable. Sewall v. Whiton, 85 
Neb. 478, 123 N. W. 1042; Peterson v. Damoude, 95 Neb. 
469, 145 N. W. 847. The question of title being drawn in 
issue, the action for partition should not have been dis- 
missed but should have remained pending while the ques- 
tion of title was determined and before the question of ti- 
tle is litigated upon proper application the appellants should 
be required to elect whether they will stand upon rescis- 
sion or specific performance. 

The next question for consideration is whether or not 
there is a misjoinder of causes of action because the action 
may or may not contain two tracts of land in which all of 
the appellants may or may not have an interest. The cor- 
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rect rules are announced in Shoup v. Cummins, 65 A. L. R. 
887, 890 (334 Ill. 539, 166 N. E. 118): “A cause of action 
for partition of one tract of land is improperly joined in a 
single bill with a cause of action for a partition of another 
tract, where some of the persons interested in one are not 
interested in the other and do not derive their interests 
from a cotenancy of both tracts,” except, “that partition of 
two or more parcels of real estate may be made in one pro- 
ceeding if the title to all the parcels sought to be parti- 
tioned is derived from a cotenancy as a common source of 
title. though some of the cotenants, parties to the proceed- 
ing for partition, may be interested in only one or.some of 
the parcels and not in all.” And in 40 Am. Jur. 29, sec. 35: 
“There is no question as to the right of a tenant in common 
to the partition of different tracts of land in the same pro- 
ceeding, where the tracts are held by him in common with 
the same persons.” See, also, 47 C. J. 333, sec. 156. Under 
these holdings this question is premature for until the ques- 
tion of title has been determined the question of whether 
or not there is a misjoinder of causes of action in the par- 
tition action cannot be properly passed on. ; 
What has been said in regard to the question of a mis- 
joinder of several tracts of land is likewise true with refer- 
ence to the misjoinder of parties plaintiff, for whether or 
not Lawrence Santo and the other appellants have any in- 
terest in and to any part or all of the tracts of land sought 
to be partitioned can only be determined after the question 
of title has been passed on. Generally, “All persons, how- 
ever numerous, materially interested in the event of the 
suit or in the subject-matter, should be made parties either 
as plaintiffs or defendants, so that the decree may finally 
and completely determine the rights which all persons have 
in the subject-matter decided, that the parties may safely 
obey and act on the decree, and a multiplicity of suits may 
be avoided.” 30C.J.S. 564, sec. 133. And “In proceedings 
for partition, whether at law or in equity, all of the coten- 
ants are indispensable parties, and such of them as do not 
join as plaintiffs must be made defendants. The rule ap- 
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plies with equal force where the object of the suit is to ob- 
tain other relief in addition to partition, as for instance, 
where the suit is for partition and an accounting, or where, 
in addition to partition, cancellation of a deed of the prem- 
ises sought to be partitioned is asked.” 47 C. J. 365, sec. 
231. And what has been said of cotenants is likewise true 
of their successors in title. 

What has been said of the misjoinder of parties plaintiff 
is applicable to the defendants with the further provision 
that section 20-2172, Comp. St. 1929, provides: “Creditors 
having a specific lien or general lien upon all or any portion 
of the property may or may not be made parties, at the op- 
tion of the plaintiff,”’ and section 20-21,110, Comp. St. 1929, 
provides: “Persons having contingent interests in such 
property may be made parties to the proceedings, and the 
proceeds of the property so situated (or the property itself, 
in case of partition) shall be subject to the order of the 
court until the right becomes fully vested.” If, in either the 
partition action or in the litigation affecting the title, a 
plaintiff or a defendant is a necessary or proper party for 
any purpose, he is properly joined in the action. 

The same may also be said in regard to the question as 
to the allegations of the assets of the estate of the deceased, 
Charles J. Santo, being sufficient to permit partition before 
the estate has been closed. The petition shows the amount 
of the claims, that time for filing has passed, and also the 
personal property of which the estate is possessed. As stat- 
ed in Alexander v. Alexander, 26 Neb. 68, 41 N. W. 1065: 
“An heir or devisee of an estate cannot maintain an action 
for distribution or partition until the debts, allowances, 
and expenses against said estate, have been paid or pro- 
vided for, unless he give a bond with approved sureties to 
pay the same.” But as held in Schick v. Whitcomb, 68 Neb. 
784, 94 N. W. 1023, where the allegations of the petition 
allege the solvency of the estate, as well as the sufficiency 
of the personal assets to pay the debts against it and this 
is conclusively established by the evidence. then partition 
may be had. There being no allegation that a bond has 
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been given, the question of the sufficiency of the assets of 
the estate is one of fact to be determined by the court upon 
the evidence submitted at the time of hearing on the par- 
tition. 

It is therefore the opinion of the court that the action be 
reversed with directions to the lower court to first deter- 
mine the title of the parties in and to the premises, during 
which time the partition action is to remain pending, and 
upon the determination thereof, when the same becomes 
final, that the partition action be heard. 

REVERSED. 


DOUGLAS CALLAHAN, ADMINISTRATOR, APPELLANT,’ V. 
GATHER F. PREWITT, APPELLEE. 
10 N. W. (2d) 705 


FILED AuGusT 6, 1943. No. 31638. 


1. Appeal and Error. When a cause is remanded for a new trial, or- 
dinarily it is for trial generally. 

In the absence of a record to the contrary, after a gen- 

eral remand for a new trial, it will be presumed that the trial 

court, in submitting the case to the jury, found an existing dif- 
ference in the evidence, which required that all issues of fact be 
again submitted. 

Negligence. Evidence examined and held that plaintiff was not 

entitled to an instruction that defendant was guilty of negligence 

as a matter of law. z 

Evidence of contributory negligence of plaintiff’s intes- 
tate examined and held sufficient to go to the jury. 

5. Trial. A motion to disqualify a county attorney from participat- 
ing in a civil case, when the duties of his office might conflict 
with the duty owed to his client in the civil suit, comes too late 
when first made within 48 hours of the commencement of a sec- 
ond trial. 


co 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Morrow & Miller, for appellant. 
Frank Glebe and Mothersead & Wright, contra. 
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Heard before SIMMONS, C. J., PAINE, YEAGER, CHAP- 
PELL and WENKE, JJ., and TEWELL and LIGHTNER, District 
Judges. 


LIGHTNER, District Judge. ; 

Suit for death of plaintiff’s intestate, Otto H. Doerfler, 
in an automobile head-on collision on a bridge about one 
mile west of Morrill on the night of December 15, 1939, 
about 10 p. m. Doerfler was driving a Dodge passenger se- 
dan and was alone, and defendant was driving a truck and 
semi-trailer loaded with eight tons of hay. His brother, 
Warren Prewitt, was with him in the truck. The passen- 
ger car was proceeding eastward and the truck westward. 

The case was before the court once before, and is reported 
in 141 Neb. 243, 3 N. W. (2d) 4385. The juries in both trials 
found for the defendant. One of the principal contentions 
of the plaintiff in the present appeal is that the findings and 
holdings of this court in the case above referred to, that is, 
141 Neb. 248, 3 N. W. (2d) 485, constituted a holding that, 
as a matter of law, the defendant was guilty of negligence, 
and that the only question to submit to the jury on the sec- 
ond trial was the amount of damages. The former opinion 
does not indicate an intention that the case was remanded 
solely for the ascertainment of damages. 

There would be no purpose in discussing the errors re- 
ferred to in points 3 and 4 of the syllabus of the former opin- 
ion if the case was reversed only to ascertain the amount of 
the damages, since these errors do not relate to the question 
of damages, and the court clearly intimates that the case 
would be retried on all issues remaining in the case. 

The general rule is that, when a case is remanded for a 
new trial it is for trial generally. 4 C.J. 1239. In the ab- 
sence of a record to the contrary after a general remand 
for a new trial, it will be presumed that the trial court in 
submitting the case to the jury found an existing difference 
in the evidence which required that all issues of fact be 
again submitted. Missouri P. R. Co. v. Fox, 60 Neb. 531, 
83 N. W. 744. We are unable to determine from the record 
before us whether the evidence in the present case is sub- 
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stantially the same as that produced at the former trial. 
Consequently, the foregoing rule controls, and the trial 
court cannot be said to have erred in submitting the whole 
case to the jury. Therefore, unless an examination of the 
record shows that plaintiff was entitled to recover as a mat- 
ter of law it was proper to submit the case to the jury and 
its verdict should stand unless other errors occurred. 

An examination of the record shows the following facts 
which in our opinion are sufficient to justify the jury in 
finding for the defendant: The accident happened about 
ten o’clock on a dark, windy, cold night. Mr. Prewitt had 
left Morrill about 10 o’clock and was driving westward, at 
a reasonable rate of speed, about thirty miles an hour, on 
his own side of the road and observing all the rules of the 
road. As he approached the bridge where the fatal acci- 
dent occurred he saw the lights of a car coming toward . 
him from the west. This was on highway No. 26 which 
runs almost exactly straight at this place. Both cars were 
approaching the bridge where the collision occurred. When 
the car coming toward defendant Prewitt was from 75 to 
200 yards west of the bridge and Prewitt’s car 60 to 70 
feet east of the east side of the bridge the Doerfler car 
turned to the north side of the road. The bridge is 32 feet 
long. When the Doerfler car was perhaps 50 yards west of 
the bridge and Prewitt about 30 feet east of the bridge 
Prewitt became alarmed and said to his brother: “What 
in the world is that fool going to do?’ and began to turn 
his car to the left. There is a side road leading north im- 
mediately. west of the bridge and Prewitt seems to have sur- 
mised that the Doerfler car intended to turn north on this 
road. As Prewitt began to turn left he applied his brakes. 
Doerfler’s car was about 50 feet west of the bridge and not 
over 50 to 100 feet from Prewitt’s car when the Doerfler 
car “just careened across the road, it just flopped back” 
to its own side. There is evidence that the cars were ap- 
proaching each other at more than 100 feet a second. Im- 
mediately after Doerfler’s car turned back its lights loomed 
up in Prewitt’s face, there was what Prewitt describes as 
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an explosion, a terrific noise and a terrific impact. At the 
time of the impact Prewitt was in the center of the bridge 
and there was no room to pass on either side of him. 
What caused Doerfler to be on the north side of the road 
does not appear. It probably appeared to Prewitt at the 
time that he intended to drive north on the side road imme- 
diately west of the bridge. One witness who is somewhat 
discredited states that he was walking on the road just 
west of the bridge and that Doerfler went around another 
car just before the accident and was too slow in getting 
back to his side of the road. This witness claims to have 
been walking on the south side of the road and Doerfler 
may have taken to the north side to avoid striking him. 
There was no evidence that he was intoxicated. It was ad- 
mitted that Doerfler had suffered a loss of vision in one eye 
prior to this accident. Whatever the cause there is ample 
evidence in the record to justify the jury in finding that 
Doerfler was on the wrong side of the road until immedi- 
ately before the accident. One reputable witness who fol- 
lowed only a few hundred yards behind Prewitt testifies 
that Doerfler was on his left side of the road at the time of 
the accident, but we are inclined to believe from the other 
evidence in the case that he was mistaken. It is apparent 
from reading the bill of exceptions that the jury was justi- 
fied in finding that Doerfler was guilty of contributory neg- 
ligence and the trial court correctly instructed the jury “if 
you find from the evidence that the negligence of the plain- 
tiff’s intestate was in any degree more than slight, or that 
the negligence of the defendant was in any degree less than 
gross in comparison therewith, then, or in either of such 
cases, you should find that the plaintiff is not entitled to re- 
cover, * * * .”’ Can the court say on this record that the 
negligence of Doerfler was not more than slight? It was 
his initial negligence in being on the wrong side of a busy 
highway on a cold, dark, windy night that caused the situ- 
ation out of which the accident arose. Prewitt was con- 
fronted with an emergency, a car coming toward him on 
the wrong side of the road. His spontaneous exclamation: 
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“What in the world is that fool going to do?” as the car 
was coming toward him and his statement right after the 
accident while he was in a dazed and shocked condition 
that he didn’t know what the fellow meant by being on the 
wrong side of the road shows that he was suddenly and un- 
expectedly confronted with a dangerous and confusing sit- 
uation. Can it be said as a matter of law that Doerfler 
who caused the dangerous situation was not guilty of more 
than slight negligence? In our judgment it cannot be so 
held. Doerfier in being on the wrong side of the road and 
in remaining there until he was close to the other car and 
under circumstances which would tend to confuse the driv- 
er of the other car was guilty of negligence that was much 
more than slight. So far we have not discussed the element 
of speed. The witness above referred to who was some- 
what discredited placed the speed of the Doerfler car just 
before the accident and while he was still on the wrong side 
of the road at 60 miles per hour. Other witnesses say he 
was traveling fast, he went around several cars, one a 1937 
Ford in which there were three young men and one of them 
said: ‘He can’t do that to us,” and tried to catch him and 
failed, but were gaining on him all the time and were only 
‘300 to 400 yards behind him when the accident happened. 
There was therefore evidence from which the jury might 
have found that Doerfler was traveling at a dangerous and 
unlawful rate of speed on the wrong side of the road. 
Appellant insists that it was error to submit the ques- 
tion of Prewitt’s negligence to the jury, especially that it 
was error to submit to the jury the question of whether or 
not an emergency existed which might excuse Prewitt’s ac- 
tion in turning to the left just before the accident, claim- 
ing that these questions were foreclosed by the syllabus and 
opinion on the first appeal. It cannot be held as a matter 
of law on the record now before us that Prewitt was guilty 
of negligence. The facts shown by the present record are 
that Mr. Prewitt was on his own side of the road and trav- 
eling at a lawful rate of speed when he saw the other car 
coming toward him at a rapid rate of speed and on the 
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wrong side of the road and maintaining its position there 
until it got very close to him. He was alarmed and fright- 
ened and did not know what to do. He probably concluded 
that the other car intended to turn north on the road just 
west of the bridge and if that had been its intention Mr. 
Prewitt’s act in turning left was not such a wrong thing to 
do because it would give the oncoming car just a little more 
space so that by getting off the pavement a little and onto 
the shoulder it could have turned north. There is certain- 
ly a great deal of authority to the effect that being on the 
wrong side of the road or turning left is sometimes excus- 
able. ‘Invasion of the left half of the highway by a motor- 
ist would not constitute negligence if the motorist so acted 
because he was confronted with an emergency.” Schworer 
v. Binberger, 232 Wis. 210, 286 N. W. 14. “If a driver con- 
fronted by an emergency turns his car to the left in an at- 
tempt to avoid a collision, the question of negligence is for 
the determination of the jury.” Hardung v. Sheldon, 133 
_ Neb. 427, 275 N. W. 586. See, also, 42 C. J. 908, sec. 620. 
The contention of appellant seems to be that Mr. Prewitt 
caused the emergency by turning left, but the fact is that 
Mr. Doerfler had himself caused the emergency. The emer- 
gency caused Mr. Prewitt to turn left rather than Mr. Prew- 
itt’s turning left causing the emergency. The trial court did 
not err in submitting the question of defendant’s negligence 
and as to whether or not an emergency existed which might 
excuse Prewitt’s act in turning left, to the jury, especial- 
ly in view of the fact that the trial court quoted the exact 
words of syllabus points 1 and 2 of 141 Neb. 248, 3 N. W. 
(2d) 435, in its instructions. 

A motion was filed asking the court to prohibit Frank 
Glebe, the county attorney for Scotts Bluff county, from ap- 
pearing as attorney for defendant. It appears that Mr. 
Glebe acted as one of the attorneys for defendant through- 
out the first trial without objection, although he was coun- 
ty attorney at that time. The motion objecting to his ap- 
pearance in the case was filed on November 21, 1942, which 
was the Saturday before the trial was to begin on Novem- 
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ber 23, 1942, the Monday following. Mr. Glebe was the 
only counsel for defendant who had participated in the first 
trial. He was familiar with the issues and facts, and to 
disqualify him at so late a date, assuming for the purposes 
of this appeal that the motion was otherwise good, would 
undoubtedly have prejudiced the rights of the defendant. 
We think that a motion to disqualify a county attorney 
from participating in a civil case, where the duties of his 
office might conflict with the duty owed to his client in the 
civil suit, comes too late when first made within 48 hours 
of the commencement of the second trial. The trial court 
was justified in overruling the motion to avoid the preju- 
dice which would result to the rights of defendant. 

These are the principal errors relied upon by the plain- 
tiff for a reversal. Many others are alleged, but none nor 
all of them are sufficient to require a reversal. 

The judgment of the trial court is therefore affirmed. 

AFFIRMED. 


The following opinion on motion for rehearing was filed 
March 24, 1944. Former judgment of affirmance vacated 
and set aside and cause reversed. 


1. Appeal and Error. It is a fundamental principle of jurisprudence 
that material facts or questions which were in issue in a former 
action, and were there admitted or judicially determined, are con- 
clusively settled by a judgment rendered therein, and that such 
facts or questions become res judicata and may not again be liti- 
gated in a subsequent action. 

The rule that the findings of this court on a first appeal 

become the law of the case on a retrial of the same issues is not 

available where on a second trial the facts are materially and 
substantially different. 

Except as to questions of jurisdiction, questions not 

presented to nor passed on by the trial court will not be consid- 

ered on appeal. 

Where on appeal findings of fact are made which be- 

come the law of the case and there is a remand for a new trial, 

on such retrial, such findings are binding on the parties, the trial 
court and this court, unless on the retrial the facts relating to 
the issues upon which the findings were made are materially and 


794 NEBRASKA REPORTS [VoL. 148 


Callahan v. Prewitt 


substantially different from those adduced on the former trial, 

and the burden of showing a difference shall rest upon the party 

making the claim. 

The determination of the question of whether or. not the 
evidence on a retrial is different from that adduced on an earlier 
trial is one for the court and not for the jury. 

6. Negligence. While evidence of use of intoxicating liquor at or 
about the time of an accident may be insufficient to prove intoxi- 
cation yet if the occurrence is so close in time to an accident as 
to be considered as an incident related thereto it may be admit- 
ted as a circumstance proper to be considered by a jury in de- 
termining the existence or nonexistence of negligence. 

The sudden emergency rule cannot be successfully in- 

voked by one who has brought that emergency upon himself by 

his own acts, or who has not used due care to avoid it, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS MORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action by Douglas Callahan, administrator of 
the estate of Otto H. Doerfier, deceased, plaintiff and ap- 
pellant, against Gather F. Prewitt, defendant and appellee. 
The action is for damages on account of the death of the 
decedent claimed by plaintiff to have been brought about 
by the negligence of the defendant. 

The case was before this court previously and in 141 Neb. 
243, 3 N. W. (2d) 4385, it was reversed and remanded for a 
new trial. 

On the present appearance of the case an earlier opinion 
was released; which opinion appears, ante, p. 787, 10 N. W. 
(2d) 705. 

On examination of motion for rehearing and a further 
study of the entire matter we have concluded that the opin- 
ion on the second appearance of the case in this court fails 
in certain respects to announce sound principles of law and 
legal procedure. 

To the extent necessary to state them for the purposes of 
this part of the opinion, the facts were the following: In 
the night of December 15, 1939, a dark, windy and cold 
night, the defendant started westward from Morrill, Ne- 
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braska, on highway No. 26 with a truck and semi-trailer 
loaded with eight tons of hay. He met and collided head- 
on with a passenger automobile driven by Doerfler on a 
bridge. The automobile driven by decedent was traveling 
in an easterly direction. The bridge was a two-way bridge 
wide enough for automobiles to pass going in opposite di- 
rections. 

At the time of the collision defendant was driving in the 
center of the bridge and there was not sufficient space on 
either side for Doerfier to pass. There is evidence that 
Doerfier was driving at a high rate of speed before and at 
the time of the accident and that he was not driving on his 
right side of the road. As a result of the collision Doerfier 
was killed. 

In his petition plaintiff claimed that the collision was 
caused by the negligence of the defendant. The answer 
charges that the collision was caused by the negligence of 
Doerfier. 

From an examination of the evidence adduced at the first 
trial this court made a finding that the defendant was guil- 
ty of negligence in the manner of driving his truck at the 
time of the accident. The summary of the finding is in the 
first syllabus point, as follows: ‘When a driver of a truck, 
proceeding at 30 miles an hour, sees a rapidly oncoming 
car, driving on one side and then the other of the center 
line of the road, the driver of the truck is negligent if he 
steadily proceeds in the center of the road and a collision 
occurs because the oncoming car was not left sufficient room 
on either side to pass the truck.” 

The defendant contended that he was confronted with an 
emergency and was entitled to the benefit of the rule relat- 
ing to emergencies, that is, if he was confronted by a sud- 
den emergency not created by his own negligence he was 
not, in determining his course of action, held to the same 
degree of care as if he had had time for reflection, and he 
was not negligent provided he used such care in meeting 
the emergency as an ordinary, prudent person would use 
under such circumstances. 
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This court made a finding on this matter and under the 
evidence denied to him the benefit of this rule. This find- 
ing and denial is summarized in the second syllabus point 
as follows: “The negligence of a truck driyer is not ex- 
cused by the sudden emergency rule, when he deliberately 
drives in the middle of the road, across a bridge which is 
in safe condition for travel from one side to the other, and 
of ample width for two cars to pass, and thus leaves insuffi- 
cient room for an approaching car to pass on its proper 
side.” 

These findings were definite and unequivocal and, within 
the limits of the evidence upon which they are based, be- 
came final, res judicata and binding upon the parties. By 
an abundance of authority they became the law of the case 
to that extent. 

In Anheuser-Busch Brewing Ass’n v. Hier, 61 Neb. 582, 
85 N. W. 832, this court said: ‘The decision of questions 
presented to this court in reviewing the proceedings of the 
district court becomes the law of the case, and, for the pur- 
poses of the litigation, settles conclusively the points ad- 
judicated.” 

In Kuhns v. Live Stock Nat. Bank, 188 Neb. 797, 295 N. 
W. 818, this court said: “So, too, all matters decided ex- 
pressly or by necessary implication by this court in its opin- 
ion in reversing the first judgment became the law of the 
case. This applies not merely to all questions actually and 
formally presented, but to all existing in the record and nec- 
essarily involved in the decision. Such points will not be 
reconsidered in this appeal.” 

In Blum v. Truelsen, 1389 Neb. 282, 297 N. W. 136, this 
court quoted with approval the following from 30 Am. Jur. 
920, sec. 178: “It is a fundamental principle of jurispru- 
dence that material facts or questions which were in issue 
in a former action, and were there admitted or judicially 
determined, are conclusively settled by a judgment rendered 
therein, and that such facts or questions become res judi- 
cata and may not again be litigated in a subsequent action.” 
This statement was again approved in Bohmont v. Moore, 
141 Neb. 91, 2 N. W. (2d) 599. 
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In the face of these and numerous other decisions to like 
effect and on the record presented we held in our former 
opinion that because of the general remand of the opinion 
on the first appearance of the case here all issues of fact 
were properly submitted to the jury. This of course includ- 
ed the two findings hereinbefore set forth. 

This holding was in strict conformity with the factual 
and trial procedural background of Missouri P. R. Co. v. 
Fox, 60 Neb. 531, 838 N. W. 744. : 

Before passing to an analysis and comparison of Missouri 
P. R. Co. v. Fox, supra, it may be well to point out clearly 
that the rule that the findings of this court on a first appeal 
become the law of the case on a retrial of the same issues is 
not‘ available where on a second trial the facts are materi- 
ally and substantially different. With the part of the opin- 
ion in Missouri P. R. Co. v. Fox, supra, sustaining this view 
we are in accord. 

With this in mind we observe that in Missouri P. R. Co. 
v. Fox, supra, on its first appearance, this court made cer- 
tain findings as was done in this case. There, as here, on 
a later appearance, it was contended that the former find- 
ings became the law of the case and that the pertinent 
issues were not the subject of inquiry on a retrial. This 
court held to the contrary, but not on the ground that the 
findings were not the law of the case. The rule itself was 
approved. 

The basis for the holding that the “law of the case rule” 
did not apply was a presumption indulged by the court that 
the trial court had before it the evidence of the former trial 
and that the evidence on the later differed substantially 
from that on the earlier. In the opinion it is stated: “We 
are unable to say from the record now before us that the 
evidence now presented is not materially different from 
what it was on the first trial of the case.” Further it is 
stated: “If the evidence is the same, or substantially so, 
and made to thus appear, doubtless the rule would apply. 
Whether or not it is the same, we are unable to say from 
the record before us, which is now to guide us in our exam- 


798 NEBRASKA REPORTS [VoOL. 143 


Callahan v. Prewitt 


ination. It is but a fair and legitimate presumption to say 
that the trial court, in passing upon the instructions re- 
quested, and having before him the evidence in both trials, 
found a material difference in the testimony in the last tri- 
al from that of the first, and, therefore, determined that the 
opinion regarding the matter, announced jin the first appeal, 
did not apply to the testimony as then existing.” Again it 
is stated: ‘From the different expressions of the court up- 
on the question, we understand the rule to apply to a legal 
principle involved in the trial of a case, which, when once 
determined, becomes thereafter the Jaw of the case, bind- 
ing, not only on the trial court, but this court as well; and 
will not, ordinarily, be reexamined in a subsequent review 
of the proceedings of an inferior court had in the further 
trial of the action. A conclusion, however, arrived at from 
an examination of the testimony upon one trial of a case 
must necessarily be subject to modification or entire change, 
if, upon a subsequent trial, the testimony with respect to 
such question is materially different.” 

On the same basis all of the issues were submitted to the 
jury on the second trial of this case and this resubmission 
was upheld in our former opinion. 

We are now of the opinion that the basis for the two 
opinions is violative of sound reason and well-recognized 
legal principle. — 

In the first place it assumes either that the trial court 
had before it the bill of exceptions of the first trial or that 
the case was presided over by the same judge and his recol- 
lection of the evidence was sufficient to enable him to say 
that the evidence on the second trial was materially differ- 
ent from that on the first. 

In either event the effect of the presumption is to say 
that under such circumstances as these the trial court has 
the right to determine questions of fact on evidence which 
is not subject to review by this court, since the supreme 
court will not, for the purpose of determining whether the 
district court reached a correct conclusion, examine any evi- 
dence which was not presented to the district court. Oma- 
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ha Fire Ins. Co. v. Dierks & White, 43 Neb. 473, 61 N. W. 
740. Likewise the indulgence of the presumption denies 
the right even to preserve an exception to the basis for the 
resubmission without which there can be no review, since 
this court is committed to the proposition that, except as 
to questions of jurisdiction, questions not presented to nor 
passed on by the trial court will not be considered on ap- 
peal. Bankers Life Ins. Co. v. Robbins, 59 Neb. 170, 80 N. 
W. 484; Hyde v. Hyde, 60 Neb. 502, 83 N. W. 673; Harlan 
County v. Thompson, 125 Neb. 65, 248 N. W. 801. 

In the second place it appears unreasonable and illogical 

to adopt and sustain a view that a party in whose favor a 
finding of fact is made amounting to a declaration of the law 
of the case on the facts presented or as some of the author- 
ities say, a finding which is res judicata, should be required 
to assume the burden of showing that the facts on a second 
trial of the case were not materially or substantially differ- 
ent from the facts on the former trial. This runs counter 
to the fundamental ideal of common law and equity juris- 
prudence, which ideal has in practice been jealously guard- 
ed by judicial decision. No reason is apparent why, in such 
instances as this, the party who in theory at least, if not in 
fact, makes the contention that facts found are not the true 
facts should be relieved from sustaining the burden of his 
contention. 
_ It is therefore the holding of this court that where on 
appeal findings of fact are made which become the law of 
the case and there is a remand for a new trial, on such 
retrial, such findings are binding on the parties, the trial 
court and this court, unless on the retrial the facts relat- 
ing to the issues upon which the findings were made are 
materially and substantially different from those adduced 
on the former trial, and that the burden of showing a dif- 
ference shall rest upon the party making the claim. 

In order to avoid confusion in the future we deem it ad- 
visable to say here that the burden is evidentiary and is for 
determination by the court and not the jury. As to meth- 
ods, of course, the introduction of the bill of exceptions of 
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the first trial or pertinent parts thereof would be most sat- 
isfactory but there should be no such limit on method. The 
right to present this question should not be denied if for 
some reason the bill of exceptions is not available. To the 
extent that it is in conflict herewith the holding in Missouri 
P. R. Co. v. Fox, supra, is overruled. 

In the light of the view now taken of this case it becomes 
necessary to discuss some of the other assignments of error 
set forth in the brief of appellant. Attention is directed 
first to claimed errors in the admission and rejection of 
evidence. 

Assignments Nos. 4, 5, 6 and 7 relate to the use of intox- 
icating liquors by Doerfler at a tavern about 500 feet west 
of the Nebraska state line in Wyoming immediately before 
proceeding to the point where the fatality occurred. The 
distance from the scene of the accident was but a few miles 
and the interval between was evidently but a matter of 
minutes. In the light of the other evidence this could not 
be considered in proof of intoxication, but we have no doubt, 
because of the brief interval of time and the closeness of its 
relationship to the accident and the incidents leading to it, 
of its admissibility as a circumstance proper to be consid- 
ered by the jury in determining whether or not Doerfler 
was guilty of negligence which was the proximate cause of 
the accident or which contributed to it. ; 

In assignment No. 8 appellant complains of the fact that 
a witness was permitted to say that Doerfler possibly had 
been drinking. This was clearly error. 

In assignment No. 9 is a contention that it was error to 
allow an inquiry of a tavern keeper as to the character of 
his liquor license. This was error but it could not have af- 
fected the result, therefore it must be treated as harmless. 

The same may be said of assignment No. 11 wherein de- 
fendant was allowed to say substantially that he could not 
detect a change in the speed of the Doerfler automobile. 

As to No. 12, there being no cross-petition, it was error 
to permit defendant to testify to extent of care given him 
by a physician. 
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Assignment No. 18 deals with questions propounded to 
the defendant by attorneys for the appellant to which ob- 
jections were sustained. The questions dealt with the man- 
ner in which defendant operated his truck and his knowl- 
edge or recollection in that connection. The sustaining of 
. these objections was clearly prejudicial error. 

Assignments Nos. 15 and 16 relate to an effort on the 
part of defendant to get into evidence a partly filled whis- 
ky bottle claimed to have been found in Doerfler’s auto- 
mobile after the accident. We find no misconduct in this 
effort and for the reasons stated in our discussion of as- 
signments Nos. 4, 5, 6 and 7 we think this evidence was 
admissible. 

Assignment No. 19 asserts that it was error to admit evi- 
dence of drinking intoxicating liquor by Doerfler before 
the accident at times not even remotely connected there- 
with. The admission of such evidence was clearly errone- 
ous. 
Complaint is made that instruction No. 17 given by the 
court is not a proper statement of the duty and require- 
ment of a motorist when he meets with a sudden emergen- 
cy. This assignment does not require determination in the 
light of the holding that the question of negligence of the 
defendant became the law of the case or res judicata on 
the second trial because of the absence of a showing that 
the facts adduced were materially and substantially differ- 
ent from those adduced at the first, but since on another 
trial a different state of facts may. be shown it appears 
proper to discuss it in order to avoid error in instruction 
on the emergency rule. The instruction is as follows: 

“You are instructed that when one is confronted with a 
sudden peril requiring instinctive action, he is not, in de- 
termining his course of action held to the exercise of the 
same degree of care as when he has time for reflection, and 
in the event that a motorist suddenly meets with an emer- 
gency which would naturally overpower the judgment of a 
reasonably prudent and careful driver so that momentarily 
he is thereby rendered incapable of deliberate and intelli- 
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gent action, he is not negligent providing he used such care 
in meeting such an emergency as an ordinary prudent man 
would under such circumstances. 

. “However, the negligence of a truck driver is not excused 
by the sudden emergency rule, if he deliberately drives in 
the middle of the road, across a bridge which is in safe con- 
dition for travel from one side to the other, and of ample 
width for two cars to pass, and thus leaves insufficient room 
for an approaching car to pass in its proper side.” 

The particular complaint is that it leaves out the qualifi- 
cation that the rule is not applicable if the emergency is 
caused by the person claiming the benefit of the rule. The 
complaint is well founded. There is an attempt in the sec- 
ond paragraph to cure the defect of the first. The effect of 
the second paragraph of the instruction was to tell the jury 
that the defendant was entitled to the benefit of the emer- 
gency rule unless he deliberately did the things enumerat- 
ed. This is an improper and unwarranted limitation of 
the rule. In Hughes v. Omaha & C. B. Street Ry. Co., ante, 
p. 47, 8 N. W. (2d) 509, is found the following: ‘This 
court, however, has recently said that the rule of sudden 
emergency cannot be successfully invoked by one who has 
brought that emergency upon himself by his own acts, or 
who has not used due care to avoid it.” See, also, McClel- 
land v. Interstate Transit Lines, 142 Neb. 489, 6 N. W. (2d) 
384. Not alone deliberation but any act or failure to act 
amounting to a lack of due care under the circumstances 
defeats the right to claim the benefit of the emergency rule. 

Instruction No. 18 is vulnerable to the same objection as 
No. 17 since it leaves out the element of the due care re- 
quired of the driver of the motor vehicle. 

Other objections are made to introduction and rejection 
of evidence and to instructions given and refused but we 
do not consider that they require discussion. 

It is obvious that the case must be reversed and remand- 
ed for a new trial. Ona new trial it is equally obvious that 
the only matters for submission to a jury, in addition to in- 
struction that the defendant was guilty of negligence, are 
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the negligence of Doerfler, if any, and the degree thereof, 
the comparison of the negligence of defendant and Doer- 
fler, if comparison is called for, and the amount of damages, 
if any, to be assessed against the defendant, unless plain- 
tiff shows that the facts are materially and substantially 
different from those on which findings of fact amounting 
to a pronouncement of the law of the case were dependent 
on the first appearance of the case in this court. 

The opinion appearing, ante, p. 787, 10 N. W. (2d) 705, 
is vacated and set aside and the case reversed and remand- 
ed for a new trial in accordance with the terms of this 
opinion. 

. REVERSED. 
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STATE, EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL, 
APPELLEE, V. CONSERVATIVE SAVINGS AND LOAN ASSOCIA- 
TION ET AL., APPELLANTS. 

11 N. W. (2d) 89 


FILED SEPTEMBER 24, 1943. Nos. 31562, 31563. 


1. Quo Warranto. Quo warranto under our statute is intended to 
prevent the exercise of powers that are not conferred by law, 
and is not ordinarily available to regulate the manner of exer- 
cising those powers. 

Section 20-21,112, Comp. St. 1929, prescribes who the 

defendant may be in a quo warranto action, and the acts, the do- 

ing of which may be the basis for an information that may bring 

a person before the bar of a court to answer as to the alleged 

acts. 


Under section 20-21,117, Comp. St. 1929, the defendant 
is required to answer the charges made against him in the infor- 
mation. 


The issues in a quo warranto action are those made by 
the information and the answer. 

The statutes above cited contemplate that a quo wai- 
ranto action shall be used to determine the issues made by the 
authorized charge of the information, and the answer thereto of 
a defendant, properly charged in the information. 

In the absence of a statutory provision extending its 
scope a quo warranto action may not be used merely to establish 
or determine private rights and obligations or to redress private 
grievances in which the public has no interest. 


(805) 
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APPEAL from the district court for Douglas county: 
JOHN A. RINE, JUDGE. Affirmed. 


Walter R. Johnson, Attorney General, and Edwin Vail, 
for relator. 


Wells, Martin & Lane, for appellee Hill. 


Baird & Baird, for Conservative Savings and Loan Asso- 
ciation. 


Heard before SIMMONS, C. J., PAINE, YEAGER and CHAP- 
PELL, JJ., and TEWELL and LIGHTNER, District Judges. 


SIMMONS, C. J. 

The attorney general filed an information in quo war- 
ranto against the defendant a building and loan association 
and one Hill, charging the association with exercising pow- 
ers not-conferred by law by holding title and possession of 
certain real property, and seeking a cease and desist order 
against the association and the cancelation and termination 
of a lease against the defendant Hill. After issues were 
joined and trial had, the court granted the cease and desist 
order and denied jurisdiction to determine the issue as to 
the lease. From this judgment the attorney general and 
the association filed separate appeals. We affirm the judg- 
ment of the trial court. 

Section 8-310, Comp. St. Supp. 1941, upon which this ac- 
tion is based, provides in part as follows: “Such associa- 
tions may purchase, hold, lease, and convey real estate for 
the following purposes and no others: 1. Such as it may 
need to occupy as a place of business. * * * 4, * * * No 
such association shall hold the title and possession of any 
real estate longer than five years, unless authorized in writ- 
ing by the Department of Banking so to do; provided, this 
restriction shall not apply to real estate held for the pur- 
pose first above named.” 

The defendant Conservative Savings and Loan Associa- 
tion is a corporation organized and existing under the laws 
of Nebraska. At all times mentioned herein its home office 
and place of business has been at 1614 Harney street, Oma- 
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ha, Nebraska, in property owned and modeled for its use 
as such place of business. - 

In 1916 defendant association purchased the fee simple 
title to property at Eighteenth and Farnam streets in Oma- 
ha, which we shall refer to as lot 8. In 1919 it solicited 
and entered into a 99-year lease with one Elizabeth Du- 
frene Hill whereby it secured possession of lot 7, adjoining 
its lot 8. Its purpose in acquiring these two properties was 
to build a large office building thereon, to be used in part 
as its place of business. The construction of this building 
was never undertaken. Because of economic conditions the 
building project was abandoned in 1926. The association 
made some effort in 1926 and following years to dispose of 
these properties, without success. The banking department 
of the state on a number of occasions called its attention to 
the fact that it was holding this property in violation of 
the statute and’ requested compliance with the act. No ef- 
fective action was taken. 

In February, 1934, the superintendent of banking, by 
letter, called the attention of the defendant association to 
the report of the examiners for December, 1933, to the stat- 
ute and expressed the view that the Hill lease ‘‘be canceled 
and the adjacent property disposed of.” Following that an 
officer of the defendant association undertook to persuade 
Mrs. Hill to cancel, modify or accept settlement on the Hill 
lease so that defendant association might be relieved of its 
burdens. An agreement was not reached. No further ac- 
tion was taken to comply with the statute and the request 
of the banking department. It appears that the association 
was willing to dispose of the two properties if satisfactory 
disposition could be made. The association appears to have 
desired to make lot 8 help it dispose of its leasehold on lot 
7. That lease, however, was so termed that the association 
has not found any qualified party willing to assume the ob- 
ligations of the lease so as to relieve the association of the 
cbligations under it. 

Mrs. Hill died March 2, 1935. The defendant Hill suc- 
ceeded to her ownership of lot 7. The defendant associa- 
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tion paid the stipulated rental to Mrs. Hill during her life- 
time, and continued to do so after her death down to the be- 
ginning of this action in November, 1939, when it ceased 
payments. 

In September, 1939, in the examiner’s report attention 
was again called to this property, the statute and “its elim- 
ination” was directed. In November, 1939, the attorney 
general brought this action in quo warranto alleging the se- 
curing of the title to these two lots, their holding in viola- 
tion of the statute and that the association was “exercising 
powers not conferred by law and which are wltra vires of 
the corporation.” He also alleged that Mrs. Hill, the lessor 
of lot 7, had only a life estate in the property; that the re- 
mainder in fee was vested in the defendant Hill; that not- 
withstanding Mrs. Hill’s death, the defendant Hill claimed 
to be successor in interest under the lease; alleged the ex- 
acting terms of the lease; -that the association had sought 
its termination and to be released therefrom; and that he 
joined the defendant Hill “for the purpose of determining 
the invalidity of said lease * * * that the same may be de- 
clared canceled and terminated.” The attorney general 
prayed that the association be required to “cease and desist 
from exercising powers not conferred upon it by law and 
from holding title or possession to said real estate or any 
part thereof ;’’ that it be required to sell and dispose of lot 
8, and that the Hill lease be “declared canceled and termi- 
nated.” 

The association by answer admitted that it was holding 
the property in violation of the statute, set out the facts of 
its holding and that it was proceeding in good faith to pro- 
tect itself from loss and in an effort to get out of the “pre- 
dicament” it was in as a result of the Hill lease. The asso- 
ciation prayed that the Hill lease be decreed to be termi- 
nated and of “no further force and effect’ and that it be 
given time to dispose of lot 8. 

The defendant Hill, by appropriate pleadings along the 
way, presented the question of the jurisdiction of the court 
to try the validity of its lease in a quo warranto proceed- 
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ing, pleaded his title, alleged the validity of the lease and 
asserted affirmative defenses not necessary to be mentioned 
here. 

There was accordingly no issue presented as to whether 
or not the defendant was holding the property in violation 
of the statute. That was admitted. The issue which the 
attorney general and the association sought to have deter- 
mined by the trial court was the force and effect of the Hill 
lease, as between the defendant Hill and the association. 

The trial court found that the association had lawfully 
acquired the two lots; that it had abandoned the purpose 
for which they were purchased; that it was holding the 
property in violation of the statute above quoted and or- 
dered that it cease and desist ‘from holding said lots * * * 
within a reasonable time from the entry” of the judgment 
and retained jurisdiction to make further orders on appli- 
cation of the attorney general. The trial court further 
found that defendant Hill was the owner of lot 7 subject to 
the rights of the defendant; that it had no jurisdiction to 
determine the rights of the defendants as between them- 
selves and refused to determine those issues, without prej- 
udice to their being determined in a proper action. 

Before considering the specific assignments of error it is 
advisable to define the limited questions presented by the 
appeal. It is not contended that the original acquiring and 
holding of the property was other than lawful. The find- 
ing of the trial court that the association “did lawfully ac- 
quire the said lots 7 and 8” is not here questioned. Neither 
is the trial court’s finding and order questioned that the as- 
sociation is holding lot 8 (held in fee simple) in violation 
of the law and that it cease and desist from holding said lot. 
Neither is the trial court’s finding and order questioned 
that the association is holding whatever title it has, if any, 
to lot 7 (the leasehold), in violation of the statute nor that 
it should cease and desist from holding that title and pos- 
session. The questions presented by the appeals are the 
manner in which it shall dispossess itself of that title, if 
any, and whether or not it has any title, right of possession 
or obligation under the lease. 
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The attorney general in his brief states that “the nature 
and character of the Hill lease * * * is wholly immaterial 
to this controversy,’”’ and that whether the association was 
occupying under the 99-year lease as tenant at will or from 
month to month is beyond the issues of this controversy ; 
that the state is entitled to an order requiring the associa-' 
tion to cease and desist from holding lot 7, and advances 
the contention that the only way that can be effected is by 
the cancelation and termination of the Hill lease; that the 
trial court’s order to the association to ‘‘cease and desist 
from holding” lot 7 is ambiguous unless construed to re- 
quire the “cancelling and terminating” of the Hill lease. 
We see no merit in this contention. It resolves itself down 
to the position that if one party to a contract finds the bur- 
dens difficult to perform that the remedy is to have a court 
cancel and terminate the contract. Obviously there are le- 
gal ways to cease “holding” the Hill lease other than by 
cancelation, although that method is open to the parties. 
The attorney general admits that the method to cease hold- 
ing lot 8 is by sale. The same method is legally available 
as to the leasehold of lot 7. The fact that the lessor has 
been unwilling to agree to a cancelation or modification of 
the terms of the lease ‘‘so as to make it more marketable” 
(as stated by the association in its brief), does not justify 
a court ordering a cancelation of the lease. The fact that 
a purchaser of the leasehold who will save the association 
from loss cannot be found is not an excuse for failure to 
comply with the law. The fact, if it be true, is apparently 
the basis of the attorney general’s position that cancelation 
is the only way out of the association’s “‘predicament.” As- 
suming that the lease could be sold at a profit, would the 
attorney general be here contending that the only method 
by which the association can comply with the order would 
be by cancelation of the lease? We take it not. The statute 
provides that the association shall not “hold the title and 
possession.” The statute does not provide that the associa- 
tion may hold the property until it may dispose of it at a 
profit or without loss. There is no more basis for requir- 
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ing a cancelation of the lease as a method of complying 
with the statute and the court order than there would be to 
require the ceasing to hold the fee title to lot 8 by recon- 
veyance to the original grantor. The attorney general does 
not suggest that there is any ambiguity in the court’s order 
as to lot 8 (held in fee) nor does he suggest that that part 
of the court’s order be “construed” so as to require a cer- 
tain method by which the association shall cease holding 
that property. The question of how the association is to 
comply with the court’s order is, at least in the first in- 
stance, an administrative decision for the association to de- 
termine. That it must comply with the statute and court 
order and dispose of the title and possession of this prop- 
erty is clear. We see no reason for modifying the trial 
court’s order in the manner suggested by the attorney gen- 
eral, nor do we agree with the attorney general that the 
trial court’s order means that the lease “be regarded as 
cancelled and terminated.” 

The attorney general is here in effect asking that the 
court determine the method, and the only method, by which 
the association is to exercise its power to cease holding the 
title and possession of the leasehold. This argument goes 
not to the exercise of the power to cease and desist holding, 
but is a request that the court determine the manner of ex- 
ercising the power, and that the court, having determined 
the manner, itself execute the decision. This court has 
said: “Quo warranto under our statute is intended to pre- 
vent the exercise of powers that are not conferred by law, 
and is not ordinarily available to regulate the manner of 
exercising those powers.” State, ex rel. Gantz, v. Drainage 
District, 100 Neb. 625, 160 N. W. 997; State, ex rel. Wright, 
v. Lancaster County Rural Public Power District, 130 Neb. 
677, 266 N. W. 591. 

The association in its appeal presents the general con- 
tention that any further holding or leasing of the Hill prop- 
erty must be terminated, and that the trial court erred in 
refusing to determine the issue as between it and the de- 
fendant Hill and that the judgment should require the ter- 
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mination of the lease, the surrender of possession, an ac- 
counting of rents received since the beginning of this ac- 
tion, and that the further payment of the association’s 
funds on the lease be ordered stopped. Although asking for 
a reasonable time to dispose of the fee simple title to lot 8 
it asks that the leasehold be terminated “at once.” The as- 
sociation advances first the argument that the lease, if valid, 
is executory as to the part to be performed since the begin- 
ning of this action; that it has been unable to secure an 
agreement with the lessor terminating it or modifying it so 
as to make it ‘‘more marketable” and that it must have a 
termination of the holding by court order. The argument 
that the lease is executory is predicated on the proposition 
that although the lease was within the power of the asso- 
ciation when made it has since become ultra vires as a 
result of the action of the association in abandoning the 
building project and is accordingly unenforceable. 

The association next argues that the lease should be or- 
dered terminated ‘‘at once” by the court in order that it 
may thereby protect itself from further loss, and, in this 
argument, gives no recognition of the duty of the court to 
protect whatever rights, if any, defendant Hill may have 
under the lease contract. The association argues finally, 
that although a determination of whether or not the lease 
expired with the death of Mrs. Hill in 1985 may not be an 
absolute essential to a determination of the case, yet it is 
proper for the court to determine that matter, but that in 
the event it is held the association is still a tenant under 
the lease the court should order the lease canceled and ter- 
minated, or if it is not such a tenant that the court should 
grant relief by ordering its occupancy terminated. It will 
thus be seen that the order sought by the association is not 
a determination of the question of whether or not it is ex- 
ercising “powers not conferred by law” in the holding of 
lot 7, nor whether or not it should cease and desist to hold 
the title and possession of the property. Rather it seeks a 
determination by the court of the issue between itself and 
the defendant Hill as to the existence of the obligations of 
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‘the lease and the rights and liabilities, if any, which each 
have under it, and seeks ultimately to be relieved of its con- 
tract liability, if one exists under that instrument. This 
brings up directly the question of whether or not that issue 
may properly be determined and that relief granted in a 
‘quo warranto action. 

The action of quo warranto is one provided by statute. 
Comp. St. 1929, sees. 20-21,112 to 20-21,139. Section 20- 
21,112 not only ‘“‘prescribes who the defendants to the ac- 
tion may be” (State, ex. rel. Johnson, v. Consumers Public 
Power District, 142 Neb. 114,5 N. W. (2d) 202), but it also 
prescribes the acts, the doing of which may be the basis for 
an information that may bring a person before the bar of 
a court to answer as to the alleged acts. Patently the de- 
fendant Hill has neither been charged with the doing of any 
of those acts, it is not shown that he has done any of the 
enumerated acts, nor that he has done any wrong that au- 
thorizes the bringing of a quo warranto action against him. 
The basis of the information here is that the defendant as- 
sociation, a corporation, has and is exercising ‘‘powers not 
conferred by law.” That charge is not made as against the 
defendant Hill. Section 20-21,117 provides that the “de- 
fendant shall appear and answer such information in the 
usual way, and issue being joined it shall be tried in the or- 
dinary manner.” What does the defendant answer? It is 
the charge of the information. What issue is joined? It is 
that made by the information and the answer. Clearly 
the statute contemplates that a quo warranto proceeding 
shall be used to determine the issue made by the authorized 
charge of the information and the answer thereto of a de- 
fendant properly charged in that information. The contro- 
versy between the defendant Hill and the association is no 
part of that authorized issue. We reach the conclusion, 
from an analysis of the statute, that the trial court correct- — 
ly refused to determine the issues between the defendant 
Hill and the association. 

In this we are sustained by the authorities. 

“In the absence of statutory provision extending its scope, 
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quo warranto can be resorted to only when the act or 
wrong complained of does injury to the public. Consequent- 
ly, it cannot generally be invoked for the redress of mere 
private grievances or the vindication of private rights.” 
44 Am. Jur. 98, sec. 18. 

Quo warranto “does not lie merely to establish, deter- 
mine, and vindicate private rights and interests, or to re- 
dress private grievances in which the public has no inter- 
est, unless it is so provided by statute.” 51 C. J. 315. 

The association argues that sections 20-317 and 20-323, 
Comp. St. 1929, make the defendant Hill a proper party and 
authorize the court to enter judgment affecting his rights 
and in this instance the cancelation and termination of his 
lease. Those provisions are: ‘‘Any person may be made a 
defendant who has or claims an interest in the controversy 
adverse to the plaintiff, or who is a necessary party to a 
complete determination or settlement of the question in- 
volved therein.”” Comp. St. 1929, sec. 20-317. ‘The court 
may determine any controversy between parties before it, 
when it can be done without prejudice to the rights of oth- 
ers, or by saving their rights; but when a determination of 
the controversy cannot be had without the presence of oth- 
er parties, the court must order them to be brought in.” 
Comp. St. 1929, sec. 20-323. Assuming, but not deciding, 
that those statutes apply to quo warranto proceedings we 
are unable to see where they sustain the association’s po- 
sition. They must, at best, be construed in connection with 
the quo warranto statute. The “controversy” in the quo 
warranto proceeding had to do with the association exer- 
cising powers not conferred by law, to wit, the holding of 
title and possession to certain real estate. Hill has or 
claimed no interest in that controversy ‘adverse to the plain- 
tiff’ nor was his presence necessary to a “complete deter- 
mination” of that question. As has been pointed out the 
only “controversy between parties” before the court in the 
quo warranto action was that which had to do with the 
charge that the association was exercising “powers not au- 
thorized by law.” The dispute between Hill and the asso- 
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ciation was not a controversy properly before the court in 
this action, and hence was not for determination. 
The judgment of the district court is affirmed. 
AFFIRMED, 


SMITH MoToRS, INCORPORATED, APPELLEE, V. NEW AMSTER- 
DAM CASUALTY COMPANY, APPELLEE: CENTRAL SURETY AND 
INSURANCE CORPORATION, APPELLANT. 

11 N. W. (2d) 73 
FILep SEPTEMBER 24, 1943. No. 31629, 


Insurance. Where there is no uncertainty as to the meaning of an in- 
surance contract, and the same is legal and not against public 
policy, it will be enforced as made. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed. 


Gaines & Shoemaker, for appellant. 


George Boland, Fried & Mars and Kennedy, Holland, De- 
Lacy & Svoboda, contra. 


Heard before SIMMONS, C. J., PAINE, YEAGER and CHAP- 
PELL, JJ., and TEWELL and LIGHTNER, District Judges. 


SIMMONS, C. J. 

The plaintiff here is a corporation engaged in the sale of 
new automobiles and the reconditioning and sale of used 
cars. The defendants are insurance companies doing busi- 
ness in the state of Nebraska. 

This action was brought by the plaintiff, and heard by 
the court over the objections of the defendants, on the the- 
ory that it was one for a declaratory judgment to determine 
the liability of the defendant companies under policies of 
“garage liability’? insurance issued to the plaintiff, and to 
recover for money spent and liabilities incurred in the de- 
fense of a suit by one Ethel Oberman against the plaintiff. 
The trial court dismissed the action against the defendant 
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New Amsterdam Casualty Company and found defendant 
Central Surety and Insurance Corporation liable and entered 
judgment against it. The Central Surety and Insurance 
Corporation appeals. It will be hereinafter referred to as 
the defendant. Plaintiff by its brief makes cross-appeal 
from the dismissal of the action against the New Amster- 
dam Casualty Company, but waived that cross-appeal at 
the bar of this court, and it will not be further considered. 
We reverse the judgment of the trial court and dismiss the 
action, 

The Oberman suit against the plaintiff alleged in the orig- 
inal petition that on or about the 27th day of June, 19387, 
Ethel Oberman purchased from the plaintiff (defendant in 
that action), under written contract, a used automobile; 
that the plaintiff (defendant in that action) orally repre- 
sented and warranted at the time of the purchase that the 
car was equipped with shatterproof glass; that the plain- 
tiff (defendant in that action) knew that it was not so 
equipped; that Ethel Oberman relied upon the representa- 
tions and warranties, purchased and used the car wholly 
ignorant and unaware of the fact that the windshield of 
the car was of ordinary glass. Ethel Oberman further al- 
leged that on June 25, 1939, the car was involved in an ac- 
cident and she was seriously injured by flying glass. She 
alleged further that the injury was the result of the wind- 
shield being of ordinary glass instead of shatterproof glass 
“as had been represented and warranted by defendant” and 
that “by reason of the aforesaid misrepresentation and 
breach of warranty” she sustained injuries and damage in 
the sum of $5,000. By assignment from her husband she 
sought recovery also of $527.25 for hospital and medical 
care, loss of services, etc. 

The New Amsterdam Casualty Company had issued a 
“garage liability policy” which was in force on June 27, 
1937, the date of the sale of the car. 

The defendant had issued a “garage liability policy” ef- 
fective from December 30, 1938, to December 30, 1939. The 
defendant was notified of the pendency of the suit, denied 
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liability and refused to defend. The plaintiff here defend- 
ed the action. A demurrer to the original petition was sus- 
tained. An amended petition was filed by Ethel Oberman 
which retained the allegations of the original petition as to 
misrepresentations and warranties but added the further 
allegation that the plaintiff (defendant in that action) neg- 
ligently sold and delivered the car to Ethel Oberman and 
negligently failed to give her notice of the ordinary glass 
in the windshield. The concluding allegation that Ethel 
Oberman was damaged by reason of the ‘“‘misrepresentation 
and breach of warranty” was retained unchanged in the 
amended petition. A demurrer to this amended petition 
was filed and overruled. ; 

An amended answer was filed in the Oberman action by 
the plaintiff which is hereinafter summarized. Notice of 
the amended pleadings was given to the defendant. After 
Ethel Oberman had testified briefly at the trial, plaintiff set- 
tled the Oberman suit by payment of $400 and $37. court 
costs. The record here does not contain a recital of the evi- 
dence in the original action, nor a copy of the judgment 
entered. ; 

Defendant here pleads that the Oberman action was one 
based on a contract made before the issuance of its policy; 
that the liability of plaintiff to Ethel Oberman, if any, was 
not within the insuring clauses of defendant’s contract and 
was specifically excluded therefrom and that the payment 
made to Mrs. Oberman was not for a liability imposed by 
law, but one made without respect to liability. 

The insuring agreement of defendant’s policy applicable 
here is: “To pay on behalf of the Insured all sums which 
the Insured shall become obligated to pay by reason of the 
liability imposed upon him by law for damages, including 
damages for care and loss of services, because of bodily in- 
jury, including death at any time resulting therefrom, sus- 
tained by any person or persons, caused by accident and 
arising out of such of the operations hereinafter defined as 
are indicated by specific premium charge or charges in item 
83 of the declarations.” 
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The policy contains the following “Definition of Opera- 
tions’: “The ownership, maintenance, occupation or use of 
the premises herein designated, including the public ways 
immediately adjoining, for the purpose of an automobile 
dealer or repair shop, and all operations either on the prem- 
ises or elsewhere which are necessary and incidental there- 
to, including repairs of automobiles or their parts, and or- 
dinary repairs of buildings on the premises and the me- 
chanical equipment thereof; and the ownership, mainte- 
nance or use of any automobile for any purpose in connec- 
tion with the above defined operations, and also for pleas- 
ure use.” 

The policy further provides: “This policy does not ap- 
ply * * * to any liability assumed by the insured under any 
contract or agreement.” ; 

To the defendant’s contention that it had no policy lia- 
bility on June 27, 1987, the plaintiff counters with the pol- 
icy provision that: “This policy applies only to accidents 
which occur during the policy period,” and contend that 
the “accident” occurred during the policy period. The 
question so presented we do not determine. 

Plaintiff contends that the Oberman action against it was 
one “based on negligence in tort.” We do not so construe 
the petition or amended petition in that action. The ques- 
tion is not what could have been the basis of the original 
action, but what was the basis of that action. The question 
is not was the plaintiff liable to Ethel Oberman in tort, but 
was her action in fact one in tort or on contract. We are 
not concerned here with possible errors of law made in the 
first trial. 

Clearly the original petition was one based on misrepre- 
sentation and breach of warranty. The demurrer to it was 
on that ground, according to the testimony of plaintiff’s at- 
torney who handled the defense of the Oberman action. On 
that same theory a demurrer was made to the amended pe- 
tition. Plaintiff’s amended answer in the Oberman case 
was a general denial and admissions of capacities of par- 
ties; that it sold the car under a written contract; that it 
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had madé no representation and warranty that the car was 
equipped with shatterproof glass and that its entire con- 
tract was the one in writing which had been attached to 
Ethel Oberman’s amended petition; and that plaintiff had 
an opportunity to examine the car, used the same and as- 
sumed the risk. It specifically pleaded that there was no 
contract obligation such as Ethel Oberman alleged. It can- 
not now be heard to argue that what was in fact a contract 
action and so considered when tried, should have been and 
is now one in tort. 

The policy here specifically excluded “liability assumed 
by the insured under any contract or agreement.” In a 
somewhat similar case, Omar Baking Co. v. Employers Lia- 
bility Assurance Corporation, 130 Neb. 365, 264 N. W. 873, 
we followed the established rule that ‘“‘Where there is no 
uncertainty as to the meaning of an insurance contract, 
and the same is lega] and not against public policy, it will 
be enforced as made” and, as there, so we hold here that 
“the loss sustained by plaintiff in paying damages for 
breach of its warranty was not one covered by the policy.” 

The case of O’Toole v. Empire Motors, Inc., 181 Wash. 
180, 42 Pac. (2d) 10, relied upon by the plaintiff is not. in 
point here. There, in the principal action against the in- 
sured, the insured was found liable for negligence. The 
court held against the insurance carrier on two grounds, 
(1) that the action was one in fact based on tort and not on 
contract, and (2) that the insurance carrier (who had no- 
tice of the pendency of the principal action) was bound by 
the judgment in the original action “establishing negli- 
gence.” Here we are presented with no such a record. 

Plaintiff argues that the defendant relied upon an exclud- 
ing clause in its contract, that it had the burden of proof 
on that issue and failed to meet it. We see no merit in this 
contention. True, defendant here pleaded the clauses of its 
contract set out above. It is also true that the plaintiff, 
at the trial, offered the contract in evidence, and that the 
pleadings in the original action, and other evidence referred 
to herein, were produced in plaintiff’s case in chief. It 
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would merely have encumbered the record for defendant to 
have offered the evidence a second time. 

The judgment against the defendant is reversed and the 
cause dismissed. 


REVERSED AND DISMISSED. 


KarL E. HAHN, APPELLEE, V. MARY MARGUERITE VERRET, 
- APPELLANT: OMAHA NATIONAL BANK, EXECUTOR, APPELLEE. 


KARL E. HAHN, APPELLEE, V. MARY MARGUERITE VERRET, 
APPELLEE: OMAHA NATIONAL BANK, EXECUTOR, APPELLANT. 
11 N. W. (2d) 551 


FILED OCTOBER 22, 1943. Nos. 31569, 31570. 


1. Executors and Administrators. The construction of a will, in the 
probate court, for the information and benefit of the executor 
only in order to advise him what course to pursue adjudicates 
nothing beyond his rights and liabilities in the execution of his 
office. Controversies between adverse claimants under a devise 
or bequest or between the executor and persons claiming ad- 
versely to the estate will not be affected thereby. 

2. Venue. In actions to quiet title, the district court has jurisdic- 
tion to construe a will in determining the rights of the parties to 
the land under the will. 

3. Wills. Actions to quiet title to real estate may be maintained 
after the time for filing claims has passed and when an order 
has been entered barring the further filing of claims if the peti- 
tion alleges the solvency of the estate as well as the sufficiency of 
the personal assets to pay the debts, costs, and expenses of ad- 
ministration against it and this is conclusively established by the 
evidence. 


When a legatee or devisee enters into possession of the 
estate given him by the will, with the consent of the executor or 
otherwise, his possession may not be disturbed unless it appears 
that the property, real or personal, must be used for the payment 
of debts, costs, and expenses of administration. However, such 
legatee or devisee takes the property subject to the liabilities, if 
any, as are imposed by statute, section 30-233, Comp. St. 1929, 
whenever finally determined by the court under section 30-237, 

_Comp. St. 1929. 

5. Executors and Administrators, Rents, either share or cash, accru- 

ing after the death of the owner of the real estate, vest in the 
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devisee or heir by reason of the passing of the title. While the 
same may be defeated by the executor or administrator taking 
possession thereof under the statute, such possession is for the 
purpose of paying the debts, costs, and expenses of the estate 
and if not needed for that purpose because the personal proper- 
ty is sufficient, then the heir or devisee is entitled thereto. 

6. Wills. Legacies, as a general rule, are payable primarily out of 
the personal estate of the testator and real estate will not be 
charged with their payment unless the intention to do so is ex- 
pressly declared or clearly inferable from the dispositions of the. 
will. 

7. Conversion. The effect of a testamentary power of sale depends 
primarily upon the intention of the testator as evidenced by the 
wording thereof. Such power may work an immediate equitable 
conversion of the realty as between the executor and the heir or 
legatee. In order, however, to work such a conversion there must 
be a positive direction to sell or an absolute necessity to sell in- 
volved in the due execution of the will or such a blending of real 
and personal estate by the will as to show clearly that the tes- 
tator intended to create a fund out of both real and personal es- 
tate and to bequeath such fund as personalty. 

Held, that under the provisions of the will of the tes- 

tatrix and from a consideration of all the facts and circum- 

stances surrounding the testatrix at the time of making the will 
the legacy to Mrs. Verret was not a charge on the real estate 
nor was there a conversion of the realty into personalty. 


APPEAL from the district court for Adams. county: 
FRANK J. MUNDAY, JUDGE. Affirmed as modified. 


Ambrose C. Epperson, for Mary Marguerite Verret. 
Waldron & Newkirk, for appellee Hahn. 
Hotz & Hotz, for the Omaha Nationa] Bank. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced in the district court for Ad- 
ams county by Karl E. Hahn, as plaintiff, against Mary 
Marguerite Verret, George L. Verret, and the Omaha Na- 
tional Bank, as executor of the estate of Mary Hahn, de- 
ceased, as defendants, for the purpose of quieting title in 
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and to the lands described therein, which are located in Ad- 
ams county, to construe the will of Mary Hahn, deceased, 
particularly with reference to the rights of Mary Margue- 
rite Verret, named as legatee therein, and to enjoin the de- 
fendants from in any way interfering with the possession 
or collection of rents since December 22, 1940. The action 
was dismissed as to George L. Verret who is the husband 
of the defendant Mary Marguerite Verret. From a decree 
finding generally in favor of the plaintiff and that the de- 
fendant Mary Marguerite Verret had no rights in or to 
said premises under the will of Mary Hahn, deceased, quiet- 
ing title in the plaintiff and permanently enjoining the de- 
fendants from molesting the plaintiff’s possession and col- 
lection of rents therefrom which accrued after December 
22, 1940, the defendants Mary Marguerite Verret and the 
Omaha National Bank, as executor of the estate of Mary 
Hahn, deceased, have taken separate appeals to this court. 

By stipulation of the parties the separate appeals were 
consolidated and are considered and disposed of by this 
opinion. For the purpose of this record, Kar] E. Hahn, the 
appellee, will be referred to as Hahn; Mary Marguerite 
Verret, appellant, will be referred to as Mrs. Verret; and 
the Omaha National Bank, as executor of the estate of Mary 
Hahn, deceased, appellant, will be referred to as the exec- 
utor. 

The record discloses that Mary Hahn and Leopold Hahn 
were the parents of Kar] E. Hahn and Edith Hahn and 
lived in Omaha, Nebraska. That Leopold Hahn died in 
about 1915 and Mary Hahn died on December 22, 1940. 
Karl E. Hahn is now a resident of Chicago, Illinois, and 
has been for a number of years and at the time of the trial 
he was 58 years of age. He left home at the age of 18 
years, but had always remained on friendly terms with his 
parents and had visited his mother about once a year up 
until the time of her death. After the death of his father 
he generally looked after the property of his mother, in- 
cluding the farm in Adams county, and collected the income 
and rents therefrom and remitted the same to her. The 
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daughter, Edith Hahn, married Jess Rhine and unto this 
marriage was born the granddaughter Mary Marguerite 
Rhine. About a year after her birth in 1908, the mother, 
Edith Rhine, died and the son-in-law and granddaughter 
continued to live in the home of Mary and Leopold Hahn 
where she remained until she married George L. Verret in 
1932. In the meantime her father remarried in 1927 and 
moved out of the Hahn home. After the granddaughter’s 
marriage she left Omaha for some time and did not again 
take up her residence with her grandmother Hahn until 
1934 when Mary Hahn bought a residence on North Forty- 
fifth street and gave it to her granddaughter, Mrs. Verret, 
paying from her funds thereon the sum of $4,350. Mrs. © 
Hahn and the Verrets lived in this home for about a year 
when they all moved to Nebraska City where they lived un- 
til Mrs. Hahn was confined to a sanitarium about the first 
of the year 1940 where she remained until the date of 
her death. The relationship between Mary Hahn and her 
granddaughter and husband was at all times friendly. 

On May 18, 1933, Mary Hahn made a last will and testa- 
ment which was allowed and admitted to probate in the 
county court of Douglas county on May 19, 1941, the prin- 
cipal part of which, for the purposes of this appeal, are par- 
agraphs one, two, and four, which are as follows: 

“I. I give, devise and bequeath unto my son, Kar] E. 
Hahn, now of Chicago, Illinois, in fee all of my real estate 
wheresoever situate; it being my intention that he shall 
have the real estate as his own and to do with it as he 
pleases. 

“II. I give, devise and bequeath unto my granddaugh- 
ter, Mary Marguerite Verret, Five Thousand ($5,000.00) 
Dollars in cash or in securities of a value equal to Five 
Thousand ($5,000.00) Dollars; it being my desire in mak- 
ing this specific bequest to my said granddaughter that this 
-money be used by my said granddaughter for the purchase 
of a home, but that this bequest of Five Thousand ($5,000.- 
00) Dollars I give to my said granddaughter absolutely 
and without any restrictions. * * * 
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“IV. I hereby direct, authorize and empower my execu- 
tors, while in possession and control of this estate, to man- 
age the said estate with full power and authority in the dis- 
cretion of said executors and in the same manner and to 
the same extent as I could do if living, to retain any or all 
property, whether real, personal or mixed, which I may 
own at the time of my death, subject to the terms of this 
Will, or to sell at public or private sale, convey with or 
without covenants of warranty, to execute, acknowledge 
and deliver to any purchaser or purchasers thereof good 
and sufficient deeds or other instruments of transfer, to 
lease for any term, exchange all or any of said property, to 
borrow money, to make promissory notes, bonds or other 
obligations, and to renew or extend same or any part there- 
of as security therefor.” 

This will named Kar] BE. Hahn and the Omaha National 
Bank as coexecutors but Kar] E. Hahn resigned and failed 
to qualify and the bank was appointed executor and quali- 
fied as such. The county court fixed a time for filing claims 
and notice thereof was published and on September 13, 
1941, order was entered barring the further filing of claims. 
Thereafter the executor filed its final report and petition 
for the settlement of the estate on November 21, 1941, no- 
tice of which was published and hearing was set for De- 
cember 22, 1941, but was postponed and no order has been 
entered approving said final account or ordering the final 
disposition of the estate. However, on May 27, 1942, pur- 
suant to application of the executor for directions regard- 
ing its administration of the assets of the estate, the county 
court entered an order construing the will to provide that 
the $5,000 legacy of Mrs. Verret should be paid in any 
event and directing postponement of the final settlement of 
the estate and directing the executor to collect the rents 
from the land herein involved from and after the date of 
the death of Mary Hahn. From this order Hahn filed a pe- 
tition in error in the district court for Douglas county on 
August 24, 1942, which, upon application of Hahn for con- 
-tinuance, was on October 3, 1942, dismissed by the district 
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court for Douglas county for the reason that the order ap- 
pealed from was not a final order. From this dismissal 
none of the parties took an appeal. This action was com- 
menced by Hahn May 23, 1942. At the time of making her 
will Mary Hahn owned the real property in Adams county, 
that being the only real estate she then owned, and had 
more than sufficient personal property to take care of the 
legacy which she provided in her last will and testament 
for Mrs. Verret. However, she used $4,350 of this in 1934 
to purchase a home for Mrs. Verret. 

During her lifetime Mary Hahn entered into a three-year 
lease on the Adams county property being from March 1, 
1939, to March 1, 1942. This lease provided for cash rent 
payable annually as evidenced by notes executed by the les- 
see at the time of the lease. The lease provided rent for the 
last year, being from March 1, 1941, to March 1, 1942, in 
the sum of $1,100 as evidenced by two notes, each in the 
sum of $550 due March 1, 1941, and October 1, 1941, and 
which notes were possessed by Mary Hahn at the time of 
her death and subsequently collected by Hahn. 

At the time of her death Mary Hahn was the owner of 
16 shares of American Telephone and Telegraph stock of a 
market value of about $2,000 and had joint bank accounts 
with her granddaughter totaling over a thousand dollars. 
That at the time of making the will the land was worth 
about $6,000 to $7,500 and at the time of her death from 
$16, 000 to $18,000. 

The first question presented by this appeal is, did the dis- 
trict court for Adams county have jurisdiction to entertain 
this action while the estate of Mary Hahn was being ad- 
ministered by the county court of Douglas county? Under 
section 16, article V of the Constitution, the county court 
has exclusive jurisdiction of the probate of wills and the 
administration of estates. Zimmer v. Gudmundsen, 142 
Neb. 260, 5 N. W. (2d) 707. Likewise, the district court 
for Adams county, being the county in which the real estate 
here involved is located, has jurisdiction of an action to 
quiet title thereto. Comp. St. 1929, sec. 20-401. On May 
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27, 1942, the county court of Douglas county entered an or- 
der in said estate, upon application of the executor for di- 
rections, instructing the executor to take possession of the 
real estate of the deceased, being the real estate herein in- 
volved, to collect the rents therefrom and apply them on the 
legacy of Mrs. Verret, she, under the provisions of the will 
as construed by the court, being entitled thereto. This or- 
der made no distribution of the estate nor did it pass upon 
the final report of the executor for settlement, but post- 
poned the hearing thereon. Does this order in any way 
prevent the district court from proceeding in this action? 
In the case of In re Estate of Stieber, 189 Neb. 36, 296 N. 
W. 336, we held: “A county court in Nebraska in the ex- 
ercise of its probate jurisdiction, as a distinct and inde- 
pendent branch of jurisdiction, has no power to construe 
wills. Andersen v. Andersen, 69 Neb. 565, 96 N. W. 276; 
Lesiur v. Sipherd, 84 Neb. 296, 121 N. W. 104; Youngson v. 
Bond, 69 Neb. 356, 95 N. W. 700. Under the record in this 
case, the construction of the will by the probate court was 
not incident to distribution of the estate, but solely for the 
benefit of the executor in advance of any distribution. Such 
a decree bound no one, but could only be for the guidance 
of the executor. No appeal from such decree would lie, 
and the district court acquired no jurisdiction on appeal.” 
As stated in Annable v. Ricedorff, 140 Neb. 98, 299 N. W. 
3873: “This jurisdiction was long ago committed to the 
doctrine: ‘The construction of the will in such a case (in 
probate court) is for the information and benefit of such 
executor or administrator only, in order to advise him what 
course to pursue. It adjudicates nothing beyond his rights 
and liabilities in the execution of his office; controversies 
between adverse claimants under the devise or between the 
executor or administrator and persons claiming adversely 
to the estate, will not be affected thereby.’ Youngson v. 
Bond, 69 Neb. 356, 95 N. W. 700.” As stated in Youngson 
v. Bond, supra: “A county court is not precluded from 
construing a will in a proper case and determining the ef- 
fect and meaning of a devise of land, so far as is neces- 
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sary to give proper directions to an executor or administra- 
tor with the will annexed. The directions given by the 
court to the administrator cannot be used as the basis of a 
recovery by any one or to defeat a recovery by any one. 
The present title to the land is in no way brought in ques- 
tion. The construction of the will in such a case, is for the 
information and benefit of such executor or administrator 
only, in order to advise him what course to pursue. Con- 
troveries between adverse claimants under the devise or be- 
tween the executor or administrator and persons claiming 
adversely to the estate will not be affected thereby, except 
as to claims for maladministration or improper execution 
of the trust. As pointed out in the former decision, the in- 
terest of the administrator with the will annexed extends 
only to possession of the land and disposition of the rents 
and profits in settlement of the estate. Such instructions 
as the court may give him, based upon construction of the 
will, in order that he may act intelligently with respect to 
lands devised, are not to be taken as adjudicating anything 
beyond his rights and liabilities in the execution of his of- 
fice, and if there were any possibility that they might be 
given further effect, the constitutional provision in ques- 
tion would prevent it.” 

We are also committed to the view that in actions to quiet 
title, St. James Orphan Asylum v. Shelby, 75 Neb. 591, 106 
N. W. 604; partition, Mohr v. Harder, 103 Neb. 545, 172 N. 
W. 753, and Annable v. Ricedorff, supra; and to enforce 
legacies, Klug v. Seegabarth, 98 Neb. 272, 152 N. W. 385, 
the district court has jurisdiction to construe a will in de- 
termining the rights of the parties to the land or legacy 
under the will. 

At the time this action was brought the estate of Mary 
Hahn was being administered by the county court of Doug- 
las county and an order barring claims had been entered. 
‘In his petition Hahn alleged and at the time of trial pre- 
sented evidence and established, as the lower court found, 
that the personal property in the possession of the execu- 
tor was ample to pay all debts, costs, and expenses of ad- 
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ministration. We have held that, although the statute pro- 
vides that an heir or devisee of an estate cannot maintain 
an action for distribution or partition until the debts, al- 
lowances, and expenses against said estate have been paid 
or provided for unless he give bond with approved sureties 
to pay the same; nevertheless, when the allegations of the 
petition allege the solvency of the estate as well as the suffi- 
ciency of the personal assets to pay the debts, costs, and ex- 
penses of administration against it and this is conclusive- 
ly established by the evidence, then partition may be had. 
Majerus v. Santo, ante, p. 774, 10 N. W. (2d) 608. Also, 
Schick v. Whitcomb, 68 Neb. 784, 94 N. W. 1023; Comp. St. 
1929, sec. 30-405. This rule is likewise applicable in ac- 
tions to quiet title. 

The time for filing claims having expired, an order hav- 
ing been entered barring the further filing thereof and the 
personal assets of the estate being sufficient to pay the 
debts, costs, and expenses of administration, Hahn was en- 
titled to bring this action to quiet title. Under the holdings 
of this court the order of the county court of Douglas coun- 
ty, made on application of the executor, directing the exec- 
utor with reference to its actions in the administration of 
the assets of the deceased under the provisions of the will 
was entirely proper in safeguarding the executor in the 
administration of the estate but such order was not bind- 
ing upon the devisee or legatee as between themselves nor 
between themselves and the executor. It was not a final or- 
der that was appealable and the entry thereof by the coun- 
ty court and the dismissal of the petition in error by the 
district court for Douglas county for the reason that it was 
not a final order that was appealable, and from which the 
parties took no appeal, in no way prevented Hahn from 
maintaining this action to quiet title. . 

The jurisdiction of the district court for Adams county 
is further challenged by the contention that under the pro- 
visions of sections 30-231, 30-282, 30-233, 30-234, 30-235, 
Comp. St. 1929, the county court of Douglas county has cer- 
tain functions to perform in the administration of the es- 
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tate affecting this real estate. These statutes are not all 
applicable to the facts in this case and only those that are 
applicable will be discussed. Section 30-233, Comp. St. 
1929, provides in part as follows: ‘The estate, real or per- 
sonal, given by will to any devisees or legatees, shall be 
held liable to the payment of the debts, expenses of admin- 
istration, and family expenses, in proportion to the amount 
of the several devises or legacies * * * .” And section 30- 
235, Comp. St. 1929, which reads as follows: “All the dev- 
isees and legatees who shall, with the consent of the exec- 
utor, or otherwise, have possession of the estate given to 
them by will, before such liability shall be settled by the 
county court, shall hold the same, subject to the several lia- 
bilities mentioned in the preceding section, and shall be held 
to contribute, according to their respective liabilities, to 
the executor or to any devisee or legatee from whom the es- 
tate devised to him may have been taken, for the payment 
of debts or expenses, or to make up the share of a child 
born after the making of the will, or of a child or the is- 
sue of a child omitted in the will; and the persons who may, 
as heirs, have received the estate not disposed of by the 
will as provided in this article shall be liable to contribute 
in like manner as the devisees or legatees.’’ (Italics ours.) 
The procedure for the determination of the liabilities is 
provided in section 30-237, Comp. St. 1929, which is as fol- 
lows: “The county court may, by decree for that purpose, 
settle the amount of the several liabilities as provided in 
the preceding sections, and decree how much, and in what 
manner, each person shall contribute, and may issue execu- 
tion as circumstances may require, and the claimant may 
also have a remedy in any proper action or complaint in 
law or equity.” When, as provided in section 30-235, Comp. 
St. 1929, a legatee or devisee enters into possession with 
the consent of the executor, or otherwise, his possession 
may not be disturbed unless it appears that the property, 
real or personal, must be used for the payment of debts, 
costs, and expenses of administration. However, under the 
‘provisions of these statutes a devisee who has possession 
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of the real estate devised to him takes the same subject to 
the liabilities, if any, imposed by section 30-233, Comp. St. 
1929, whenever they are finally determined by the court as 
provided in section 30-237, Comp. St. 1929. 

The next question for consideration is whether or not the 
executor is entitled to the possession and rents from the 
lands involved in this action under the provisions of sec- 
tion 30-406, Comp. St. 1929, which reads as follows: ‘The 
executor or administrator shall have a right to the posses- 
sion of all the real as well as the personal estate of the de- 
céased, and may receive the rents, issues and profits of the 
real estate, until the estate shall have been settled, or until 
delivered over, by order of the county court, to the heirs or 
devisees, and shall keep in good tenantable repair all hous- 
es, buildings, and fences thereon which are under his con- 
trol.” It appears from the evidence that Hahn has had pos- 
session of the premises and collected the rents therefrom 
since the date of the death of the testatrix, December 22; 
1940, including the cash rent for the year March 1, 1941, 
to March 1, 1942, in the sum of $1,100 evidenced by two 
notes due March 1, 1941, and October 1, 1941, as provided 
by the three-year lease of the premises entered into by the 
testatrix on July 11, 1938, and which notes were owned by 
the testatrix, as lessor, on the date of her death. That the 
title to real estate under a devise in a will is vested in the 
devisee at the instant of the testator’s death is without 
question, Stanton v. Stanton, 184 Neb. 660, 279 N. W. 336, 
and conveys all of the interest of the deceased, section 30- 
202, Comp. St. 1929: “Every devise of land in any will 
hereafter made, shall be construed to convey all the estate 
of the devisor therein, which he could lawfully devise, un- 
less it shall clearly appear by the will, that the devisor in- 
tended to convey a less estate.” In National Bank of Com- 
merce v. Lefferdink, 110 Neb. 275, 193 N. W. 916, we ap- 
proved the following from Hiseley v. Spooner, 23 Neb. 470, 
36 N. W. 659: “Rent reserved by lease of real estate, and 
not accrued at the time of a conveyance of the reversion, 
passes with such conveyance to the grantee. Every con- 
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veyance of real estate passes all the interest of the grantor 
therein, unless a contrary intent can be reasonably inferred 
from the terms used.” The general rule is set forth in 32 
Am. Jur, 364, sec. 448: “As a general rule, since rent to 
accrue is an incident of the reversion, upon the death of a 
lessor, who had reserved rent generally for the duration of 
the term, rents thereafter to accrue and to become payable 
either in money or in a share of the crops raised upon the 
premises do not devolve upon his executor or administrator 
for administration as a part of his personal estate, but de- 
scend at once, with the reversion, as real estate, to his heirs 
at law, or pass to the devisees who are entitled under his 
will to the reversion, unless otherwise disposed of by will.” 
And as stated in Schmid v. Baum’s Home of Flowers, 162 
Tenn. 439, 87 8. W. (2d) 105: “Rent accruing to the lessor 
of rea] estate under the terms of his lease is said to be inci- 
dent to the lessor’s reversion. It is not a debt within the 
classification of choses in action, whether evidenced by 
promissory notes of the lessee or not. This right to future 
rents is not personal property, and upon the death of the 
lessor, or owner of the reversion, passes to the heir at law 
with the reversion. Combs v. Combs, 131 Tenn. 66, 173 S. 
W. 441.” To like effect: Watkins v. Duvall, 69 Miss. 364, 13 
So. 727; Equitable Life Ins. Co. v. Bowman, 225 Mo. App. 
855, 32 8S. W. (2d) 126. As stated in Lewon v. Heath, 53 
Neb. 707, 74 N. W. 274: “If the title passes to and vests in 
the heirs, as it most certainly does, then the possessory 
right goes with it, except to the extent it is placed by law in 
the administrator, which is not exclusively or absolutely, but 
optionally with him, and for purposes indicated by statute 
and for none other; * * * .” And as stated in Blochowitz 
v. Blochowitz, 180 Neb. 789, 266 N. W. 644: “Thus, our 
probate enactments do not contemplate that under all cir- 
cumstances or conditions executors and administators are 
vested with a continuing and exclusive right of possession 
and control of the real and personal estate of their dece- 
dents.” And in Tunnicliff v. Fox, 68 Neb. 811, 824, 94 N. 
W. 1032: “Under our law, the real estate of a decedent be- 
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longs to the heirs at law, subject to the claims of creditors 
of the estate. There is no legal obligation upon the execu- 
tor to take possession of the real] estate until such action 
may be necessary to protect creditors; at all events not un- 
til claims are filed, or until directed so to do by the probate 
court.” And also in In re Estate of Pope, 83 Neb. 723, 120 
N. W. 191: “Where land is let and rent reserved in a share 
of the crops, the title to the land and to the landlord’s share 
of the crops are not severed, but remain in the landlord and 
pass by his devise of the land.” 

Construing the foregoing authorities, the rents, either 
share or cash, aceruing after the death of the owner, vest 
in the devisee or heir by reason of the passing of the title. 
While the same may be defeated by the executor or admin- 
istrator taking possession thereof under the statute, such 
possession is for the purpose of paying the debts, costs, and 
expenses of the estate and if not needed for that purpose 
because the personal property is sufficient, then the heir or 
devisee is entitled thereto. Where the executor of the estate 
permits the devisee to remain in possession and collect the 
rents and the time for filing claims has passed and the per- 
sonal property of the estate is sufficient to pay all debts, 
costs, and expenses, then the purpose for which the right 
of possession is given has passed and the right of the execu- 
tor to possession for that purpose no longer exists and the 
devisee is entitled to have his title quieted as to the executor. 

Did the provisions of the will make the payment of the 
legacy a charge on the real estate? A careful reading of 
the provisions of the will do not disclose any such charge 
to be made by the language thereof. The appellants cite 
the case of Burton v. Defenbaugh, 132 Neb. 851, 273 N. W. 
489, in which the third paragraph of the syllabus reads: 

“A legacy will ordinarily be regarded as payable primari- 
ly from personal property; but where that is insufficient, 
and in the absence of language in the will indicating a de- 
liberate intent to exclude the real estate from such liabil- 
ity, the legacy will be chargeable against the real estate.” 
A careful reading of the will in that case discloses no ne- 
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cessity for the application of the above principle for a de- 
termination of the issues therein presented nor do we think 
it states the correct rule. We think the correct rule is stat- 
ed in In re Estate of Strolberg, 106 Neb. 173, 183 N. W. 97: 
““* * * legacies, as a general rule, are payable primarily 
out of the personal estate of the testator, and that real es- 
tate will not be charged with their payment unless the in- 
tention to do so is expressly .declared or clearly inferable 
from the dispositions of the will.” The court goes on fur- 
ther to state: “That the chief criterion is the intention of 
the testator, which may appear either expressly or by im- 
plication from the language and dispositions of the will; 
that such intention cannot be inferred solely from or shown 
solely by evidence of circumstances altogether extraneous 
to the will, nor is such evidence admissible on the question 
of intent where there is no ambiguity in the will; but where 
legacies are not expressly charged upon the land and the 
intention of the testator is not clear, the court may and 
should, for the purpose of ascertaining the intention, read 
the will in the light of the circumstances existing when it 
was made.” And as stated by the author in 69 C. J. 1170: 
“There has always existed a marked distinction between a 
charge on the realty for the payment of debts and one for 
the payment of legacies; as to the former, the courts may 
act on slight implication and on moral principle to uphold 
the charge, but as to legacies there must be a clear manifest 
intention that the devisee or heir should take subject to the 
legacies; * * * .”. And in Martens v. Sachs, 138 Neb. 678, 
294 N. W. 426, this court approved the following from 69 
C. J. 1183: “In the absence of anything indicating a con- 
trary intention, land specifically devised will be charged 
with the payment of legacies where the will expressly di- 
rects the devisee to pay the legacies; or where the land is 
specifically devised ‘subject to,’ ‘charged with,’ or ‘on con- 
dition that’ the devisee pay the legacies.” 

It is further contended that the provisions of paragraph 
IV of the will create a conversion of the realty into person- 
alty. After giving to Kar] E. Hahn all of her real estate in 
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the first paragraph and then giving Mary Marguerite Ver- 
ret $5,000 in the second paragraph and providing for the 
residuary in the third paragraph, which is immaterial here 
as there will be no residuary, and making no provision in 
the will for the payment of debts, costs, or expenses of ad- 
ministration, the testatrix, in the fourth paragraph of her 
will, gives to her executors the power to manage the assets 
of her estate and authority to sell the same. The authority 
given to the executors to sell does not either require or di- 
rect them to do so nor does it provide any purpose for 
which it should be sold but expressly makes it “subject to 
the terms of this Will.” 

By the terms of paragraph I of the will she had already 
given the real estate to her son and by none of the provi- 
sions of the will was it subject to any conditions except as 
might be imposed upon it by law. As stated in 21 Am. Jur. 
774, sec. 700: “The effect of a testamentary power of sale 
depends primarily upon the intention of the testator as evi- 
denced by the wording thereof. Such power may work an 
immediate equitable conversion of the realty as between the 
executor and the heir or legatee. In order, however, to 
work such a conversion there must be a positive direction 
to sell or an absolute necessity to sell involved in the due 
execution of the will, or such a blending of real and person- 
al estate by the will as to show clearly that the testator in- 
tended to create a fund out of both real and personal estate 
and to bequeath such fund as personalty.” And in Chick 
v. Ives, 2 Neb. (Unof.) 879, 90 N. W. 751: “Where the 
provisions of a will are of such a character as to amount to 
a positive direction to convert the real estate into money or 
personalty, or where by a fair construction of the will such 
intention of the testator is clearly shown by implication, 
a court of equity will decree that an equitable conversion 
of the real estate of the testator into money, or personalty, 
took place at the time of his death. 2 Jarman, Wills, 183; 
Wurts’ Executors v. Page, 4 C. E. Greene (N. J. Eq.) 365; 
Stagg v. Jackson, 1 N. Y. 206; Martin v. Sherman, 2 Sandf. 
Ch. (N. Y.) 342; Van Vechten v. Van Veghten, 8 Paige Ch. 
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(N. Y.) 104.” And in May v. American Red Cross, 140 
Neb. 43, 299 N. W. 272: “As determinative of a question 
similar to that here presented, this court has approved the 
following language: ‘The rule is that where there is a 
positive direction in a will to convert the real property in- 
to personalty, or where there is a power of sale in a will 
and bequests of such a character as to plainly indicate a- 
testamentary intent that such power shall be executed to 
provide the means of satisfying them, or where the provi- 
sions of a will cannot be carried out without converting 
the realty into personalty, and the conditions are such that 
the testator must have contemplated that such conversion 
would take place to that end, courts of equity deal with the 
estate as personal property from the time the will takes ef- 
fect—from the death of the testator.’ Stalder v. Stalder, 
105 Neb. 367, 180 N. W. 566. See, also, Harrington v. Pier, 
105 Wis. 485, 82 N. W. 345; In re Estate of Willits, 88 Neb. 
805, 103 N. W. 757.” 

As has been stated, the will contained no positive direc- 
tion to convert the real property into personalty nor does it 
contain a bequest of such a character as to plainly indicate 
a testamentary intent that the power of sale shall be exe- 
cuted to provide the means to satisfy it. Let us then ex- 
amine the facts to see whether or not the conditions at the 
time of the drafting of the will were such that the testatrix 
must have contemplated that such conversion would take 
place to the end that the bequest to Mrs. Verret would be 
paid if the personal property were not sufficient. Under 
our statute and decisions of this court, it is the rule that 
in the construction of a will we must give effect to the true 
intent of the testator so far as it can be collected from the 
whole instrument, if such intent is consistent with rules of 
law, and as stated in Fisher v. Fisher, 80 Neb. 145, 113 N.' 
W. 1004: “In arriving at an understanding of the inten- 
tion of the testator and the meaning of the language used 
in his will, it is the duty of the court to take into consider- 
ation all the facts and circumstances surrounding the tes- 
tator at the time of the making of the will.” See, also, Jn 
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re Estate of Hunter, 132 Neb. 454, 272 N. W. 318; Lehman 
v. Wagner, 186 Neb. 131, 285 N. W. 124. At the time of 
making her will on May 13, 1933, Mary Hahn had two peo- 
ple who were the natural persons to whom she would give 
her worldly goods. These were her son, Kar] E. Hahn, and 
her granddaughter, Mrs. Verret, and she was on friendly 
terms with both. At that time she owned 400 acres of farm 
land in Adams county and personal property well in excess 
of $5,000, she having sold her home prior thereto for some 
$4,000. In her will she gave her son all her real estate 
which consisted of this 400-acre farm. To her granddaugh- 
ter she gave $5,000 and the residue was to be divided equal- 
ly between them. She requested in the will that the money 
given to Mrs. Verret be used for a home but this in no way 
restricted the bequest, which was absolute, but was merely 
an express of desire. She then gave her executors authority 
to handle the assets of her estate and power to sell and con- | 
vey, subject to the terms of-her will. In 1934 she used $4,- 
350 to buy her granddaughter a home. She also deposited 
her money in a joint account with her granddaughter as 
she lived with-her and had complete confidence in her. It 
seems clear that when she made her will the testatrix had 
sufficient money to pay the bequest and have ample left 
for debts, costs, and expenses of administration and that by 
the powers she gave to the executors she did not intend to 
create a conversion of the land into personalty for the pur- 
pose of paying this bequest. It, likewise, seems clear that 
she had no intention of creating a lien on the lands by this 
bequest. Unfortunately for the granddaughter there is 
not sufficient personal property at this time to pay the be- 
quest. 

For the reasons herein given we find the decree of the 
lower court correct except that the title is quieted in Karl 
E. Hahn, subject to the liabilities, if any, in the estate of 
Mary Hahn, deceased, as the same may be finally deter- 
mined. 

AFFIRMED AS MODIFIED. 

YEAGER, J., participating on briefs. 
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IN THE MATTER OF THE EQUALIZATION OF THE ASSESSED 
VALUATION OF LANDS AND TOWN LOTS IN SCOTTS BLUFF 
COUNTY, NEBRASKA, FOR THE YEAR 1943. 

ScoTts BLUFF COUNTY V. STATE BOARD OF EQUALIZATION 


AND ASSESSMENT OF THE STATE OF NEBRASKA. 
11 N. W. (2d) 453 


FILED OCTOBER 22, 1948. No. 31715. 


1. Taxation. The state board of equalization and assessment is, 
under the powers and duties conferred upon it by statute, in no 
sense a board of review with power to correct the errors of the 
county boards of equalization or assessors. 

County boards deal with assessments of individuals and 
between townships, precincts, or districts within the county, 
while the state board deals with equalization between counties or 
tax districts, that is, between the several counties in the state. 
This court cannot consider and correct any errors and 
irregularities of the assessors or county boards in their proceed- 
ings upon a petition in error from the action of the state board. 
The state board of equalization and assessment, when 
proceeding under section 77-1004, Comp. St. Supp. 1941, cannot 
deal with individual assessments nor take into consideration in- 
equalities between individual taxpayers nor inequalities between 
townships, precincts or districts within the county, but it deals 
only with the values of taxable property of the county as a whole 
as to any class, classes or kinds of property either personal, real 
or mixed. 


Held, that the action of the state board did not deal 
with the property of Scotts Bluff county as a whole as to any 
class, classes or kinds of property, either real, personal or mixed. 


Action by petition in error by Scotts Bluff county to re- 
view the action of the State Board of Equalization and As- 
sessment in equalization of assessed valuation in Scotts 
Bluff county for 1948. Action of state board reversed. 


- Straight Townsend, W. H. Kirwin and Herman Ginsburg, 
for plaintiff in error. 


Walter R. Johnson, Attorney General, and Edwin Vail, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and PoLK and Nuss, District Judges. 
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WENKE, J. 

This action by petition in error is brought here by the 
county of Scotts Bluff, as plaintiff in error, from the action 
of the state board of equalization and assessment, defend- 
ant in error, making certain changes in the 1943 assessed 
valuation in Scotts Bluff county, asking that we hold void 
the action of the state board. 

For the purpose of this opinion the plaintiff in error will 
be referred to as the county, the county board of equaliza- 
tion of Scotts Bluff county as the county board, and the 
defendant in error as the state board. 

The record discloses that in 1942 the county board made 
certain changes in the valuation of a part of the real estate 
and the improvements thereon by increasing it from 12 to 
75 per cent. In 1943 the county board reduced all the prop- 
erty 20 per cent. that had been raised 50 per cent. or more 
the previous year. 

On July 26, 1948, pursuant to notice given the county, 
hearing was had and after making its findings, including 
the following: “The State Board of Equalization and As- 
sessment is of the opinion that the County Board of Equal- 
ization of Scotts Bluff County was without legal power or 
authority under the law of the State of Nebraska to make 
such reduction in the assessed valuation in lands and town 
lots in the year 1943 and in the manner in which the same 
was made,” the state board passed the following resolution 
which the county seeks to hold void: , 

“Now, therefore, be it resolved by the State Board of 
Equalization and Assessment that the assessed valuation of 
lands and town lots of Scotts Bluffs County, Nebraska, as 
shown by their Abstract of Assessment, returned to the 
State Tax Commissioner, be, and the same is hereby or- 
dered, increased 25 per cent. for the purpose of restoring 
on the assessment rolls the former 1942 assessed valuation 
of such land and town lots as were reduced 20 per cent. by 
the action of the County Board of Equalization of Scotts 
Bluff County in the year 1943. 

“Be it further resolved that the amount of this increase, 
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to wit, 25 per cent. shall be certified to the County Clerk of 
Scotts Bluff County with instructions to add an amount 
equal to the per cent. of such increase to the assessed val- 
uation of each piece or parcel of real estate in said county 
affected by said flat reduction of 20 per cent.; and that the 
County Clerk of said county be instructed to extend the 
same upon the tax rolls of Scotts Bluff County.” 

A more detailed statement of the raises made by the coun- 
ty board in 1942 discloses that the city property in Gering, 
Morrill, Scottsbluff, and Mitchell was raised 75 per cent. on 
improvements and 50 per cent. on lots; that in other towns 
in the county the raise was 50 per cent. on improvements 
and nothing on the lots; that irrigated lands classified as 
one, two, three, and four were raised 75 per cent. and that 
improvements on leased land and school-land were raised 
in proportion but that in fact the improvements of sugar 
factories were increased 12 to 14 per cent.; that the raises 
did not affect all lands nor did it equally affect all improve- 
ments, so that the decrease of 20 per cent. made in 1943 
was not applicable to either all of the lands, town lots, or 
improvements in Scotts Bluff county. 

There are two questions presented in this action: First, 
did the state board have authority to question the validity 
of the action of the county board? Second, did the action 
taken by the state board, as shown by its resolution, come 
within the scope of its authority? 

Can the state board review the validity of any act of 
the county board? The powers and duties of the county 
board are fixed by statute, chapter 77, art. 17, Comp. St. 
1929, particularly section 77-1702 thereof. From any ac- 
tion taken by the county board the statute section. 77-1705, 
Comp. St. 1929, provides for appeal to the district court. 
From an examination of the statutes fixing the powers and 
duties of the state board, chapter 77, art. 10, Comp. St. 
1929, as amended by chapter 77, art. 10, Comp. St. Supp. 
1941, and particularly section 77-1004, we find no authority 
given the state board for appellate procedure to review the 
actions of the county boards. These boards act solely by 
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virtue of these statutes which brought them into being and 
prescribed their powers and- functions, and, of course, they 
can only exercise the powers conferred by express enact- 
ment or by necessary implication. The general rule, as 
stated in 61 C. J. 749, is as follows: “The state board of 
equalization is not a tribunal of appellate jurisdiction. It 
is revisory but not appellate, and, unless such power is spe- 
cially conferred, it has no power to review the action of 
the other assessing bodies.” And as stated in Des Moines 
Gas Co. v. Saverude, 190 Ia. 165, 180 N. W. 193: “Its func- 
tion (state board) is the equalization of the value of prop- 
erty between the several counties, not to review the action 
of the assessor or of the local board of review, or of the 
district court on appeal.” And as stated in Dayton v. Board 
of Equalization, 33 Or. 181, 50 Pac. 1009: ‘‘The state board 
is in no sense a board of review, with power to correct the 
errors of the county boards or the assessors. They deal with 
assessments of individuals, and an equalization of values 
between them; and the state board with equalization be- 
tween districts, to wit, between the several counties in the 
state,—functions entirely dissimilar and distinct.” The Ne- 
braska state board of equalization and assessment is, under 
the powers and duties conferred upon it by statute, in no 
sense a board of review with power to correct the errors of 
the county boards or assessors. County boards deal with as- 
sessments of individuals and between townships, precincts, 
or districts within the county, while the state board deals 
with equalization between counties or tax districts, that is, 
between the several counties in the state—functions entirely 
distinct. This court cannot consider and correct any errors 
and irregularities of the assessors or county boards in their 
proceedings upon a petition in error from the actions of 
the state board. 

Was the action of the state board within the powers con- 
ferred upon it by the statute? That part of section 77- 
1004, Comp. St. Supp. 1941, under the provisions of which 
the state board was proceeding, conferred powers and du- 
ties on the state board which are material to this proceed- 


VoL. 143] SEPTEMBER TERM, 1943 841 
Scotts Bluff County v. State Board of Equalization and Assessment 


ing, as follows: ‘They shall proceed to examine the ab- 
stracts of real and personal property assessed for taxation 
in the several counties of the state, * * * and shall equalize 
such assessment so as to make the same conform to law, 
and for that purpose they shall have the power to increase 
or decrease the assessed valuation of real and/or personal 
property of any county or tax district, and such increase or 
decrease shall be made by a per centum, and the per cent. 
of increase.or decrease when made shall be certified to the 
county clerk of the proper county, who shall thereupon add 
to or deduct from the assessment of each item of personal 
property and of each piece or parcel of property in the 
county affected an amount equal to the per cent. of increase 
or decrease fixed by the state board. -The state board shall 
have the power, in equalizing assessments, to increase or 
decrease the assessed valuation of any class, classes or kinds 
of property, personal, real and/or mixed in any county or 
tax district, whenever in their judgment it shall be neces- 
sary to make such assessment conform to law; * *°* .” 
(Italics ours.) As we have stated in Hacker v. Howe, 72 
Neb. 385, 101 N. W. 255: “ * * * the county assessor shall 
ascertain the value in the first instance, and that the valu- 
ation as thus determined is subject to correction and re- 
view as between individual taxpayers and taxing districts 
in the county by the county board of equalization and that 
the values of the property of the different counties in the 
aggregate as thus determined may be adjusted and equal- 
ized by the state board of equalization, to the end that all 
property of the different counties may contribute its just 
and equitable proportion of the public revenues.” And fur- 
ther states (p. 400): ‘‘The state board does not deal with 
individual assessments but with the. property of a county as 
a whole, and if it appears to them to be assessed at a valu- 
ation relatively lower or higher than the property in all 
other counties, the whole is affected by the order of equali- 
zation, and not the different items or classes.” And as stat- 
edin 61 C.J. 751: “The function of a state board of equal- 
ization is to equalize the valuation among the several coun- 
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ties, or districts, if the statute so provides, of the state, so 
that the share of tax imposed upon each county or district 
shall be justly proportioned to the value of the taxable 
property therein; and, except as otherwise specially pro- 
vided, equalization as between the counties is its sole func- 
tion. It cannot increase or decrease the valuation of a part 
of one of the counties or districts, nor can it equalize the 
values of property among the holders thereof within a cer- 
tain district of the county, * * * .” Under section 77-1004, 
Comp. St. Supp. 1941, and our construction thereof, the 
state board of equalization and assessment cannot deal with 
individual taxpayers, and cannot adjust inequalities be- 
tween townships, precincts, or districts within the county, 
but deals only with the values of taxable property of the 
county as a whole as to any class, classes, or kinds of prop- 
erty, personal, real, or mixed. 

The facts disclose that the property affected by the raises 
made by the county board in 1942 did not cover all of the 
property of any class or kind. Part of the irrigated land 
was raised, part of the town lots were raised and improve- . 
ments were raised in varying amounts. The reduction made 
by the county board in 1943 did not apply to all of the lands, 
town lots, or improvements in the county. Since the action 
of the state board was to restore the reductions made by 
the county board, it, consequently, did not apply to all of 
the property of Scotts Bluff county as to any class, classes, 
or kinds of property either personal, real, or mixed and the 
action of the state board was not within the powers con- 
ferred upon it by statute and therefore void. 

The action of the state board being outside of the powers 
conferred upon it by statute is void and therefore vacated 
and set aside. The action of the state board is reversed. 

REVERSED. 
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JOHN J. O’SHEA, APPELLANT, V. EDWARD O’SHEA ET AL., 
APPELLEES. 
11 N. W. (2d) 540 


FILED OCTOBER 29, 1943. No. 31588. 


1. Trusts. By the express provisions of section 36-104, Comp. St. 
1929, trusts arising by implication or by operation of law are ex- 
cepted from the operation of the statute of frauds. 

Both resulting and constructive trusts fall within the 
exception of section 36-104, supra. 
If a party obtains the legal title to property by virtue 
of a confidential relation, under such circumstances that he ought 
not, according to the rules of equity and good conscience as ad- 
ministered in chancery, hold and enjoy the benefits; out of such 
circumstances or relations, a court of equity will raise a trust by 
construction and fasten it upon the canscience of the offending, 
party and convert him into a trustee of the legal title. 
The violation by the grantee of a promise to reconvey 
is constructively fraudulent and gives rise to a constructive 
trust, which may be established by parol, if he obtains an abso- 
lute deed without consideration, by means of a parol agreement 
to reconvey to the grantor to whom he stands in the confidential 
relation, even where there be no intention at the time not to per- 
form the promise. 
A decree establishing a constructive trust should not be 
limited to a cancelation of the conveyance whereby the construc- 
tive trustee acquired title to the land; the trust should be ascer- 
tained and enforced. 
A constructive trust is a relationship with respect to 
property subjecting the person by whom the title to the property 
is held to an equitable duty to convey it to another on the ground 
that his acquisition or retention of the property is wrongful and 
that he would be unjustly enriched if he were permitted to re- 
tain the property. 

Where the owner of an interest in land transfers it 
inter vivos to another in trust for the transferor, but no memo- 
randum properly evidencing the intention to create a trust is 
signed, and the transferee refuses to perform the trust, the 
transferee holds the interest upon a constructive trust for the 
transferor, if (a) the transfer was procured by fraud, duress, 
undue influence or mistake, or (b) the transferee at the time of 
the transfer was in a confidential relation to the transferor. 

8. Pleading. Under our code the chancery practice has been so en- 
larged that an answer in the nature of a cross-petition may 
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properly seek affirmative relief beyond that which is merely de- 
fensive, and such relief sought need not necessarily be based on 
equitable grounds if germane to the original action. 

The matters set up in the cross-petition must be ger- 
mane to the original suit. 

New and distinct matter, not maintainable under the 
provisions of the code as to counterclaims, and not involved in a 
proper determination of the subject-matter of the original suit, 
must be litigated in a separate action. 

When it is said that a court of equity will administer 
complete relief and adjudicate all controversies between the par- 
ties, the meaning is that a complete decree will be rendered with 
reference to the immediate subject-matter of the original suit. 
The subject-matter of that suit will not be dealt with piecemeal. 
It is not meant that all causes of action between the parties, or 
some of them, will be disposed of in the one cause where they 
are not involved in a complete disposition of the subject-matter 
of the bill. , 


10. 


11. 


APPEAL from the district court for Madison county: 
LYLE E. JACKSON, JUDGE. Reversed. 


F. M. Deutsch, Marion B. Foster, Fay H. Pollock and 
Cline, Williams & Wright, for appellant. 


Moyer & Moyer and R. J. Shurtleff, contra. 


Heard before Simmons, C. J., PAINE, CARTER, YEAGER 
and CHAPPELL, JJ., and LIGHTNER, District Judge. 


SIMMONS, C. J. 

The plaintiff seeks here by petition in equity to quiet title 
in him to some 400 acres of land in Madison county, Ne- 
braska. The defendant prayed that the title be quieted in 
him. The defendant by cross-petition sought a money judg- 
ment upon a promissory note. The trial court quieted title 
to the land in the defendant and awarded the defendant a 
judgment against the plaintiff on the note. Plaintiff ap- 
peals. We reverse the judgment of the district court and 
remand the cause with directions to quiet title to the land 
in the plaintiff, direct an accounting for rents and profits; 
set aside the money judgment; and direct that the motion 
to strike the cross-petition be sustained. 
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As a preliminary fact statement it may be said that the 
plaintiff John J. O’Shea and the defendant Edward O’Shea 
are brothers and Ella O’Shea mentioned herein was their 
sister. They are generally referred to in the record by their 
first names and for clarity that plan will be followed in this 
opinion. The transcript of the pleadings consists of 150 
pages. The summary of the pleadings is here made in or- 
der that the general situation may be presented and is -not 
a complete and full analysis of all allegations made. 

Plaintiff, by petition (later amended) filed July 5, 1940, 
alleged that he was the owner of some 400 acres of land in 
Madison county, Nebraska, which he conveyed to his sister 
Ella O’Shea in 1904 under an oral understanding that she 
was to hold title to the same; that she was to have the use 
and benefit of it during her lifetime, subject to the under- 
standing that if he, the plaintiff, or plaintiff’s wife, became 
in need they were to have support from the land and that 
if he, the plaintiff, survived his sister Ella, Ella was to de- 
vise the land to the plaintiff, but that if Ella survived the 
plaintiff she was to become the owner of the land; that 
thereafter in 1913 Ella made a will devising said land to 
the plaintiff; that Ella died in 1938, that her will was ad- 
mitted to probate, that the probate of her estate had been 
completed with all claims paid; that plaintiff was the own- 
er of the land; that the defendant Edward O’Shea claimed 
ownership by virtue of a deed from Ella to him in 1935. 
Plaintiff prayed that the title to said premises be quieted in 
him and for an accounting for rents and profits. Defend- 
ant, Edward O’Shea, by answer and cross-petition, alleged 
that Ella became the owner of the land by virtue of the 
1904 deed; alleged his ownership of the land by virtue of 
the 1935 deed; that when he received the conveyance he had 
no knowledge of the alleged verbal agreement between the 
plaintiff and Ella O’Shea; that Ella at all times exercised 
all rights as owner of the premises and that plaintiff is es- 
topped to deny her title; that the alleged oral agreement 
was void by virtue of the statute of frauds ; that subsequent 
to the probate of Ella’s will he had, on demand of the plain- 
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tiff, conveyed other Iands, claimed by him, to plaintiff, that 
said conveyances constituted a settlement and that plain- 
tiff was estopped to claim the land in question. 

Defendant further, by cross-petition, alleged the execu- 
tion and delivery to him by plaintiff of a promissory note 
for $18,641.64 representing money loaned to plaintiff at dif- 
ferent times by Edward and Ella; that he had on June 14, 
1940, filed his petition to recover judgment at law on the 
note, without knowledge of plaintiff’s claim as set out in 
his petition; that John had answered in that action alleg- 
ing that the debt to Ella was to have been surrendered on 
her death. Defendant alleged that the title to said notes 
and to the real estate should be quieted in him. Defendant 
prayed that the court in equity take jurisdiction of all is- 
sues pleaded; that the title to the real estate and note be 
quieted in him; and for an accounting and judgment on 
the note. 

The matter came on for hearing, on motion to strike the 
allegations of the cross-petition with reference to the note, 
before the late judge of the district court, Charles H. Stew- 
art, and he ordered that part of the cross-petition stricken. 

Plaintiff then by reply alleged that the defendant knew 
the terms and conditions under which the conveyance was 
made to and title held by Ella O’Shea; that defendant was 
not a bona fide purchaser for value without notice. 

Defendant then filed a motion to consolidate his action 
on the note with plaintiff’s action. This motion was denied. 

The matter then went to trial before Judge Stewart in 
March, 1941, and was taken under advisement by him. Be- 
fore a decision was announced Judge Stewart died. The 
matter was then presented to Judge Wenke, then a district 
judge of that district, on a renewed motion to consolidate, 
which Judge Wenke denied. After more preliminary mo- 
tions the matter went to trial before Judge Wenke in June, 
1942, resulting in his sustaining a motion for a mistrial 
and ordering a retrial. Thereafter the defendant filed his 
motion for leave to file an amended and supplemental an- 
swer and cross-petition and a motion to consolidate the two 
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actions. These motions then came on for hearing before 
Judge Jackson, a judge of that district, and were by him 
granted. The plaintiff then demanded a jury trial on the 
issues presented by the action upon the note and that de- 
mand was then and subsequently denied. 

In the meantime a transcript of the evidence produced 
before Julge Stewart, consisting of over 1,000 pages, had 
been made and it was stipulated that that transcript should 
be considered at the new trial together with whatever ad- 
ditional evidence might be offered by the parties and re- 
ceived by the court. 

Plaintiff moved to vacate the order of consolidation, to 
vacate the order permitting the filing of the amended an- 
swer and cross-petition, and to vacate the order denying a 
jury trial on the note. These motions were again denied. 
Plaintiff then replied to the amended answer and cross-pe- 
tition, setting out an extended statement of alleged facts 
both with reference to the deed and the note. To the an- 
swer as to the notes defendant filed a reply. 

The matter then went to trial and in addition to the trans- 
script of the evidence of the former trial some 500 more 
pages of testimony were taken before Judge Jackson. This. 
was devoted largely to evidence of experts, in part by dep- 
osition, as to whether or not the description of the land in- 
volved was written into the 1935 deed when prepared, or at 
a subsequent time, to a reoffer of evidence in various depo- 
sitions, and to evidence offered by the defendant as to the 
note. Plaintiff refused to offer evidence as to the note and 
preserved his objections to the consolidation, to the cross- 
petition and his demand for a jury trial. After the trial 
was completed, and before decision had been made, defend- 
ant dismissed without prejudice his separate action on the 
note, and thereby removed the question of the correctness 
of the consolidation of the two cases. However his cross- 
petition on the note remained in the action before the tria! 
court, 

Finally in October, 1942, the trial court entered extended 
findings and quieted title to the land in the defendant and 
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entered judgment for the defendant against the plaintiff 
on the note with interest in the sum of $22,557.13. 

After motion for new trial was overruled plaintiff ap- 
peals here presenting some 106 assignments of error large- 
ly directed to rulings on the admissibility of evidence. 
Plaintiff presents generally three questions: (1) Whether 
or not the title should have been quieted in the plaintiff? 
(2) Whether or not the cross-petition on the note should 
have been allowed in the equity suit? (3) Whether or not 
the plaintiff should have been denied a jury trial on the is- 
sues pleaded as to the note? These questions will be de- 
termined so far as necessary separately. 

As to the first: question plaintiff presents four proposi- 
tions: (1) That Ella O’Shea held title to the land by a con- 
structive trust for the plaintiff. (2) That the deed of 1935 
was secured by fraud and undue influence. (3) That the 
1935 deed was not legally delivered. (4) That the deed was 
a forgery, in that he claimed the description to the land in 
question was inserted in the deed, after the remaining de- 
scription was written and after its execution by Ella O’Shea. 
An issue tendered by the pleadings, that Ella O’Shea was 
mentally incompetent to make the 1935 deed, was removed 
from the case by stipulation of counsel during trial. 

The interveners in this action allege that by deed from 
John J. O’Shea dated in October, 1941, they hold title to 80 
acres of this land and sums due from rents and profits and 
join with plaintiff in the prayer of his amended petition. 
They also filed a motion for a new trial and are appellants 
here. 

Patrick O’Shea, his wife and six children, John, Ella, Ed- 
ward, Thomas, Peter and Frank, came to Madison county 
in 1874. Ella, Edward and Frank never married. In 1886 
Thomas entered the real estate business and later engaged 
in banking at Madison. Prior to 1886 John and Peter had 
Thomas entered the real estate business and later engaged 
to Nebraska, John going into the real estate business at 
Newman Grove and Peter into business at Humphrey. John 
prospered and in 1891 had holdings which he valued at 
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$20,000. Frank had been in Colorado with the others and 
remained there. In 1891 he had holdings valued at $1,000. 
At the suggestion of the father, John persuaded Frank to 
return to Nebraska. Frank and John in 1891 entered into 
the real estate business at Newman Grove as O’Shea Broth- 
ers, each contributing their then holdings and on a “fifty- 
fifty” basis, John and Frank lived together in a home at 
Newman Grove. About that time John contributed some 
$1,600 to the purchase of land for his father. About that 
time also the father and mother, together with Ella and Ed- 
ward, moved the home to the city of Madison. The moth- 
er died in 1896. The father spent the following winter in 
Texas and upon his return to Madison in 1897 was, for some 
reason not disclosed by the record, denied admission to the 
home by Edward and went to live with John and Frank at 
Newman Grove, where he remained until his death in 1916. 
The record discloses a coldness between the father and Ed- 
ward thereafter, continuing so long as the father lived, al- 
though it appears that Edward, at one time during the ab- 
sence of John, looked after his father’s land. The father, 
in his will made in 1912, made no distinction between his 
children and named John and Edward.as executors. Ed- 
ward and Ella continued to live in the same home in Mad- 
ison until Ella’s death. 

The business of John and Frank prospered. Frank died 
May 13, 1904. At that time the partnership holdings were 
estimated to be worth $75,000. , 

It appears that John early established the practice of 
placing the title to land owned by him in, or having land 
which he purchased conveyed to, third parties for him. 
- Some of this land was at different times in the names of 
parties not related to him, and at other times in the name 
of Ella. At the time of Frank’s death Ella held title to a 
considerable acreage of land belonging to the partnership 
of Frank and John. At the time of her death she held title 
to land belonging to John, and which was conveyed to John 
by Edward (reference to which will be made later). Other 
partnership land was in Frank’s name at the time of his 
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death. The partnership’s bank account was in Frank’s 
name. John’s reason for starting this practice was that 
land held ostensibly by a third party could be more advan- 
tageously sold and occasional commissions collected from a 
buyer. Also John at one time had a judgment against him, 
although after the judgment was paid the practice contin- 
ued. It does not appear that there was ever any memo- 
randa, agreements or writing evidencing the ownership of 
these lands made by any of the parties. 

After Frank’s death intestate May 13, 1904, John and Ed- 
ward held at least one, if not more conferences, to deter- 
mine what should be done with Frank’s estate. They were 
advised by competent counsel that Frank’s estate passed by 
law to his father, Patrick. At that time included in the 
land held by Ella, belonging to the partnership, was 160 
acres involved in this action which Frank had conveyed to 
her in 1895. All of the land so held, Ella conveyed by deed, 
June 1, 1904, to John for the recited consideration of “love 
and affection.” In the land held by Frank, belonging to the 
partnership, was 240 acres involved in this action. All of 
the land so held by Frank was deeded by the father to John 
by deed dated June 8, 1904, for the recited consideration of 
“Jove and affection.” By deed dated June 10, 1904, John 
and his wife conveyed the 400 acres of land involved in this 
action to Ella, by deed reciting a consideration of “love and 
affection.” All of these deeds were prepared by Edward 
and all filed for record June 13, 1904. By these three con- 
veyances the title to all of the partnership real estate was 
placed in John’s name and the 400 acres here involved 
placed in Ella’s name. Ella was at that time about 45 years 
of age. She then owned 80 acres of land that had been pur- 
chased for and conveyed to her. John and Frank paid one- 
half and Edward one-half the cost of that 80 acres. From 
that time on until her death Ella participated in the manage- 
ment of the land, sometimes Edward and sometimes John, 
leasing it for her, collecting the rents and accounting to 
her for them. No dispute ever arose between the three of 
them about it during Ella’s lifetime. These facts are not 


VoL. 143] ‘SEPTEMBER TERM, 19438 851 
O’Shea v. O’Shea 


disputed. The dispute comes as to the conditions under 
which Ella held title to the 400 acres involved in this action. 

John in 1903 married a widow, living in Humphrey, who 
had a considerable estate in her own right. John lived 
with his wife at Humphrey, and continued to maintain his 
business and the old home at Newman Grove for himself, 
his father and Frank. The record establishes that after 
Frank’s death Mrs. John O’Shea went to a trusted friend 
of her husband and advised him that her husband, John, 
wanted to convey land to Ella. Mrs. O’Shea was concerned 
that she not involve her separate estate. 

On June 10, 1904, John, Mrs. O’Shea and Ella were at 
the Humphrey home. John called the trusted friend, who 
was a notary public, to the home to witness and acknowl- 
edge the conveyance of the 400 acres to Ella. The notary 
testified, by deposition, that it was there agreed that the 
land was being conveyed to Ella, to hold with the under- 
standing that if either John or his wife should become in 
need that they could have support from it (a contingency 
that never occurred) ; that Ella was to have support from 
it; that she was to will it to John if she (Ella) predeceased 
him, and that if he predeceased Ella it was to be Ella’s 
without qualification. Reference will be made later to Ed- 
ward’s admission that that understanding existed. The no- 
tary further testified that at the time the deed was execut- 
ed Ella agreed to these conditions. An attempt is made to 
discredit the notary’s testimony by showing that in 1904 he 
too was holding title to land belonging to John and did not 
at first testify to that fact. However as we see it this evi- 
dence establishes the confidence that John placed in the no- 
tary in 1904. 

When this action to quiet title was commenced, Edward’s 
deposition was taken in the nature of discovery. He first 
explained the conveyance to Ella on the ground that it 
was a settlement of the interest that the “O’Sheas” had in 
Frank’s estate. This did not prove tenable when it was re- 
vealed that an able lawyer had, prior to the deed, been con- 
sulted by Edward and John and had advised them that the 
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estate passed in its entirety to the father. It was further 
established that the other brothers were not consulted about 
the matter at the time, although living close by. It was 
then advanced that the conveyance to Ella was in accord 
with an agreement between John and his father, that Ella 
be cared for by this conveyance. Satisfactory evidence of 
that contention is not found in the record. 

The next important evidence deals with the events in 
1913 when Ella desired to and did make her will. Edward 
drew the will for her. He talked to his brother John about 
the will before it was drawn and in particular what dispo- 
sition Ella should make of this 400 acres of land. Edward 
and John are in disagreement as to what was said, but in 
any event Ella on July 29, 1913, made her will, which ex- 
clusive of the opening and closing sentences contains the 
three following paragraphs: 

(1) I give and bequeath to my brother, John J. O’Shea, 
of Newman Grove, Nebraska, the following described real 
estate, situated in Madison county, Nebraska: (Here fol- 
lows a description of the land involved in this action.) In 
case of the death of my said brother John J. O’Shea, dur- 
ing my lifetime, I direct that his share shall pass to my 
brother Edward O’Shea, mentioned in paragraph two of 
this my last will. 

“(2) I give, devise and bequeath all the residue of my 
estate, real and personal, to my brother Edward O’Shea, 
charged with the payment of my debts. In case of the 
death of my said brother Edward O’Shea, during my life- 
time, I direct that his share shall pass to my said brother 
John J. O’Shea, mentioned in paragraph one of this my last 
Will. 

(3) I hereby appoint my brothers John J. O’Shea and 
Edward O’Shea, or the survivor of them executors of this 
my last Will and testament, hereby revoking all former 
wills by me made.” 

- It is to be noted that this will is in accord with the testi- 
mony of the notary, who acknowledged the 1904 deed, that 
Ella was to will this land to John. It contains a definite 
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expression of her desire that this Jand should pass to John 
free of her debts, for she charged the residuary devised to 
Edward “with the payment of my debts.” This will was 
-admitted to probate and is the unquestioned last will and 
.testament of Ella O’Shea. 

When his deposition was taken Edward was asked with 
reference to this will. The deposition was not offered in 
evidence, but the notary taking the deposition was called 
and the testimony offered as an admission against interest. 
In that deposition Edward admitted that when the terms of 
the will were being discussed, Ella told him it “was the 
understanding” that she was to will this land to John as 
against the possibility that she would predecease him. Lat- 
er at the trial Edward undertook to explain this admission 
by saying that he understood the questions to refer to an 
agreement between himself and Ella that the will should 
be drawn so as to give John this 400 acres. The direct and 
cross-examination of Edward indicates a clear understand- 
ing of questions asked and answers given. The questions 
and answers directly involved are as follows: 

“Q. Ella told you from time to time did she not, that 
John had made this deed to her to be a nest egg for her 
and to furnish support for him and his wife if something 
went against them, did she? A. At the time of the exe- 
cution of this deed John O’Shea had married Mrs. Mur- 
phy and she was a well-to-do woman and he was a well-to- 
do man, and nothing was said about John O’Shea and his 
wife Mrs. Murphy O’Shea becoming unable to support them- 
selves. No there was nothing of the kind. (It is noted that 
the denial here goes directly to the matter of support for 
John and wife.) Q. Was anything said about Ella making 
a will of this property to John back against the possibility 
she died first? A. I don’t believe there was at that time. 
Q. In any event it was talked about at the time the will 
was made? A. It would look like it. Q. That was the 
‘fact, was it not? A. You have the same right to draw your 
opinion as I have. Q. Did not Ella tell you that was the 
‘understanding? <A. I think she did. She signed that will 
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and I suppose that would be the understanding. Q. She told 
you that was the understanding, did she not? A. I don’t 
recall that. Yes, I would say she did. Q. That was, she 
was to will that land back to John if she died first? A. At 
the time of the execution of the will? Q. Yes? A J think 
that is true.” 

The language does not support the later explanation of 
it. The admission must stand as corroborative evidence of 
the notary of the 1904 “understanding” and as evidence of 
Edward’s knowledge of it at least as early as 1913. 

In the sequence of events the next evidence deals with 
the contention of the defendant that during the 1920’s he 
and Ella had an “‘understanding” that if Ella died first Ed- 
ward should have all of her property, and that if Edward 
died first Ella should have all of his property. To sustain 
this understanding Edward offered the testimony of three 
witnesses who related the statement made to them, by Ella, 
in the late 1920’s, to the effect that “there was an under- 
standing between her and Edward that when she went what 
she had was to be Edward’s and when Edward went what 
he had was to be her’s, if he went first.”” These were gen- 
eral statements. The witnesses state that Ella did not dis- 
cuss her property nor refer to any particular property nor 
to the land involved in this action, nor did Ella say that 
this result was to be accomplished by deed or will although 
one witness testified that Ella in 1930 or 1931 said “a deed 
was considered very good because it settled everything and 
saved expense.”’ They were discussing the settlement of an 
estate in which the witness, not Ella, was interested. One 
witness testified that in September, 1936, when starting on 
a trip Ella bade her goodbye and said “Well, you know, I 
might not be here when you get back. We're getting old. 
That’s all right! I’ve everything fixed and everything is 
all right.” Ella however made no reference then to the 
1935 deed nor did she say what was ‘‘fixed” nor how it was 
“fixed.” Her mental competency in September, 1936, is se- 
riously questioned. 

Another of the witnesses related that both Ella and Ed- 
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ward told him at different times that ‘they willed it to each 
other” or were “going to.” This same witness relates a 
statement made to him by Ella in 1925 or 1926 “she did not 
say she was going to deed it or that she was going to will 
it, she said she was going to leave it.’”’ These likewise were 
general statements without discussion of holding or ref- 
erence to any particular property. 

On April 23, 1926, Edward knowing the provisions of E]- 
la’s will, for he drafted it, made his will in which, after the 
payment of his debts, he devised all of his property, includ- 
ing after-acquired property, to Ella. Ella’s will (set out 
heretofore) had been made 13 years before. She did not, 
in 1926 nor thereafter, change it. We see no contradiction 
in the statements of these three witnesses with the conten- - 
tion of the plaintiff that he is the owner of this property, 
nor do they indicate that Ella considered this particular land 
to be hers. The question still remains as to whether or not 
this 400 acres of land was Ella’s to give to Edward by deed, 
will or otherwise. The testimony of these three witnesses 
does not answer or touch that question. There is no ques- 
tion but that Ella was fully competent when these state- 
ments were made in 1928 or 1929 and 1930 or 1931. She 
at that time had willed this land to her brother John and 
permitted that will to stand until her death. We see noth- 
ing in this evidence other than support for the conclusion 
that both Edward and Ella understood that this 400 acres 
was John’s after Ella’s death, and had disposed of their 
property by will to each other accordingly. 

In August, 1934, Ella suffered what may be termed a 
stroke. She apparently recovered from that and was able 
to perform her duties about the home and her church. It is 
not seriously disputed however that by the latter part of 
1936 or 1937 she had become mentally incompetent and phy- 
sically incapacitated and remained so until her death, as a 
result of arteriosclerosis. Edward at all times gave his sis- 
ter Ella considerate and loving care. 

On or before February 7, 1935, Edward prepared a deed 
from Ella to him whereby “in consideration of one dollar 
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and other valuable considerations” Ella conveyed to him 
(recited in the order named) city property in Madison, an 
undivided one-third interest in 320 acres of farm land, an 
80-acre tract, and finally the land described in this action. 
On the morning of February 7, 1935, Edward and Ella 
drove to the office of a notary, who was then a tenant of 
Edward’s in the city of Madison. The office was on the 
ground floor. The notary had not previously been consult- 
ed in the matter. Edward’s brother Thomas and other rel- 
atives operated the bank close by where notaries were avail- 
able. Ella entered the notary’s office. Edward apparently 
remained outside. Ella asked “to have the deed notarized 
and she wanted to sign it.” The notary was testifying on 
direct examination as a witness for the defendant. He was 
asked this question: “Q. Did she tell you at that time 
what that instrument was or what she was doing? A. Yes, 
in this way. She said I’m deeding some, or a part of my 
property to Ed O'Shea.” After the deed was acknowledged 
it was handed to Ella who instructed the notary to hand it 
to Edward. He is not shown to have been present before, 
but at that time was at the door and some four or five feet 
away from the notary and Ella. Edward took the deed, 
helped Ella to the car and they drove away. Nothing was 
said then or thereafter to any of the relatives or others 
about the deed. John, without protest from Edward, con- 
tinued to act as Ella’s agent in renting a part of the land. 
On June 3, 1935, Edward executed a lease to a part of this 
land signing ‘‘Ella O’Shea by Edw. O’Shea” although he 
now claims to have then owned the property in his own 
right. Checks for rent were sent to Ella by John and were 
apparently indorsed by Edward for her. The 1936 taxes 
were paid by Edward by check on Ella’s account in the 
bank. There was no change in the management of the prop- 
erty during Ella’s lifetime. The deed conveyed to Edward 
all of Ella’s holdings about which there is no dispute. Lat- 
er Edward rented a safety box and opened an account in a 
Norfolk bank, closing out both his own and Ella’s account 
in Thomas’ bank at Madison. The money in Ella’s account, 


VoL. 143] SEPTEMBER TERM, 1943 857 
O’Shea v. O’Shea 


over $2,000, was transferred to Edward’s account. Before 
her death Edward had taken over the control if not the own- 
ership of everything that was Ella’s including personal 
property originally belonging to John’s first wife and which 
had been given to Ella. Before Ella’s death Edward be- 
came unfriendly to his brothers, Peter and John, so that 
John felt obliged to discontinue his regular and frequent 
visits to Ella. There were “words” between John and Ed- 
ward. Ella died February 23, 1938. Edward did not per- 
sonally notify the brothers of. her death. They learned of 
her death and attended the funeral. After Ella’s death 
John rented the land in dispute and collected and retained 
the 1938 rents, without Edward questioning his right to do 
so until the close of the trial before Judge Stewart. Ed- 
ward made no move to offer his: sister’s will for probate. 
John tried to find out from Edward about the will, without 
success. Finally John filed a petition for the probate of 
Ella’s estate as an intestate estate. Edward then on Sep- 
tember 30, 1938, produced the will and offered a petition 
for its probate. On the same day he filed for record the 
deed of February 7, 1935. It appears that that was the 
first knowledge that any of the interested parties, other 
than Edward, had of the existence of the deed. 

By quitclaim deed dated October 25, 1938, Edward con- 
veyed to John some 240 acres of land (not involved in this 
action) and two city lots in Newman Grove. This convey- 
ance was requested by John and executed and delivered by 
Edward, it apparently being property belonging to John, 
title to which had been held by Ella. No mention seems to 
have been made at that time of this 400 acres nor is any 
agreement shown that this constituted a settlement. On 
February 25, 1939, John wrote Edward.a short letter, in- 
closing a quitclaim deed for the land involved in this action 
which he asked Edward to sign, describing the land as that 
“mentioned in Ella’s will, which she intended for me to 
have.” Edward did not comply with John’s request. The 
defendant argues that this letter does not mention the claim 
now advanced by John. Neither does it refute that claim. 
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It was obviously a letter written in the hopes of securing a 
friendly settlement. It was not successful and this litiga- 
tion followed. 

There is also in the record a letter written by John to Ed- 
ward in October, 1905, suggesting that he had a purchaser 
for “one 80 of Ella’s land” (being a part of that involved 
in this action) at a price which he thought would be “a 
good sale” and that “she could get something over near Mad- 
ison for that money.” He also suggested a piece of land 
that could be purchased. He asked for Edward’s thought 
on the matter. Nothing came from it. We see no control- 
ling weight in the letter. The matter proposed was, in ef- 
fect, the substitution of one piece of land for another. That 
did not call for a discussion of, or a declaration of, the con- 
ditions under which Ella held the title. 

We hold that this record establishes by evidence that is 
clear, convincing and satisfactory that the plaintiff and his 
wife conveyed this land to Ella O’Shea to hold during her 
lifetime; that she was to receive the income therefrom for 
her care and support; that plaintiff and his wife were to 
have support therefrom if needed; that Ella was to will this 
land to the plaintiff so that the fee title would be restored 
to him if Ella O’Shea predeceased him; and that if plain- 
tiff predeceased Ella then and only then was the property 
to belong to Ella O’Shea absolutely. We further hold that 
by the same force the evidence establishes that there exist- 
ed between the plaintiff and Ella O’Shea a close personal, 
business and confidential relationship, beginning years be- 
fore the deed of 1904 was executed and delivered and con- 
tinuing until] the death of Ella O’Shea. We further find that 
the defendant Edward O’Shea was at all times fully cogni- 
zant of that confidential relationship and, at least as early 
as 1913, likewise knew the conditions under which Ella held 
title to the land, and that he took the title to the land in 
1935 subject to those conditions and is bound thereby. 

Sections 36-103 and 36-104, Comp. St. 1929, eommonly 
known as the statute of frauds provides: 

“No estate or interest in land, other than leases for a 
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term of one year from the making thereof, nor any trust or 
power over or concerning lands, or in any manner relating, 
thereto, shall hereafter be created, granted, assigned, sur- 
rendered, or declared, unless by operation of law, or by deed 
of conveyance in writing, subscribed by the party creating, 
granting, assigning, surrendering or declaring the same.” 

“The preceding section shall not be construed to affect in 
any manner the power of a testator in the disposition of 
his real estate by a last will and testament, nor to prevent 
any trust from arising or being extinguished by implica- 
tion or operation of law.” 

These sections in substantially the present form were be- 
fore this court in Pollard v. McKenney, 69 Neb. 742, 101 
N. W. 9. This court there said: ‘But, by the express pro- 
visions of the fourth section, trusts arising by: implication, 
or by operation of law, are excepted from the operation of 
the statute. Both resulting and constructive trusts obvi- 
ously fall within the exception.” It was there also held: 
“Closely allied to resulting trusts, and frequently confused 
with them, are constructive trusts. This class of trusts 
arises from actual or constructive fraud or imposition, com- 
mitted by one party on another. 1 Perry, Trusts (5th ed.), 
sec. 166. Thus if one person procures the legal title to 
property from another by fraud or misrepresentation, or by 
an abuse of some influential or confidential relation which 
he holds toward the owner of the legal title, obtains such ti- 
tle from him upon more advantageous terms than he could 
otherwise have obtained it, the law constructs a trust in fa- 
vor of the party upon whom the fraud or imposition has 
been practiced. Again, if a party obtains the legal title to 
property by virtue of a confidential relation, under such 
circumstances that he ought not, according to the rules of 
equity and good conscience as administered in chancery, 
hold and enjoy the benefits; out of such circumstances or 
relations, a court of equity will raise a trust by construc- 
tion and fasten it upon the conscience of the offending par- 
ty and convert him into a trustee of the legal title.” And 
also “ * * * a promise made with the intention of not 
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performing it is fraudulent, but that the violation by the 
grantee of a promise to reconvey, is constructively fraudu- 
lent and gives rise to a constructive trust, which may be 
established by parol, if he obtains an absolute deed without 
consideration, by means of a parol agreement to reconvey 
to the grantor to whom he stands in the confidential rela- 
tion, even where there be no intention at the time not to 
perform the promise.” In the fourth paragraph of the syl- 
labus it was said: ‘‘Where a person obtains the legal title 
to real estate belonging to another by means of fraud, ac- 
tual or constructive, a court of equity will fasten a con- 
structive trust upon the property, and convert the grantee 
or those claiming under him, by descent, into trustees of 
the legal title, and enforce the trust for the benefit of the 
grantor or those claiming under him.” Upon rehearing it 
was held (p. 753): “A decree establishing a constructive 
trust should not be limited to a cancelation of the convey- 
ance whereby the constructive trustee acquired title to the 
land; the trust should be ascertained and enforced.” This 
case has been repeatedly followed as late as Federal Trust 
Co. v. Ireland, 124 Neb. 369, 246 N. W. 707. 

A constructive trust has been defined as follows: “A 
constructive trust is a relationship with respect to proper- 
ty subjecting the person by whom the title to the property 
is held to an equitable duty to convey it to another on the 
ground that his acquisition or retention of the property is 
wrongful and that he would be unjustly enriched if he were 
permitted to retain the property.” 1 Restatement, Trusts, 
5, sec. le. It is stated in the same authority that ‘“Where 
the owner of an interest in land transfers it inter vivos to 
another in trust for the transferor, but no memorandum . 
properly evidencing the intention to create a trust is signed, 
and the transferee refuses to perform the trust, the trans- 
feree holds the interest upon a constructive trust for the 
transferor, if 

““(a) the transfer was procured’ by fraud, duress, undue 
influence or mistake, or 

“(b) the transferee at the time of the transfer was in a 
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confidential relation to the transferor.” 1 Restatement, 
Trusts, 135, sec. 44. ; 

This authority was accepted and followed by this court 
in Wilcox v. Wilcox, 188 Neb. 510, 293 N. W. 378; Fisher 
v. Keeler, 142 Neb. 728, 7 N. W. (2d) 659. See, also, 3 
Pomeroy, Equity Jurisprudence (4th ed.) p. 2370; 1 Scott, 
Trusts, p. 253; 3 Bogert, Trust & Trustees, p. 1594. 

Applying these principles to the facts as they clearly ap- 
pear in this record it is held that the defendant Edward 
O’Shea holds title to the land involved in this action under 
a constructive trust for the plaintiff John J. O’Shea. 

On this feature of the case the decree of the district court 
is reversed and the cause remanded with directions to en- 
ter a decree, in accord with this opinion, quieting title to 
said premises in the plaintiff and denying the defendant 
any right, title or interest therein or right of possession 
thereto, and placing the plaintiff in possession of the prem- 
ises. Plaintiff also prayed for an accounting for rents and 
profits received prior to the beginning of the action and 
those thereafter received during the pendency of the action. 
Evidence was taken on that matter, but in view of the de- 
cree, no finding made by the trial court. It is probable that 
additional rents and profits have accrued and been collected 
by the defendant since the trial of this action. The trial 
court is further directed to hear the issue presented by the 
plaintiff’s petition and prayer for rents and profits, to de- 
termine the amount, if any, found to be due the plaintiff 
from the defendant Edward O’Shea and to render judgment 
accordingly. 

We now come to the second general question presented by 
this appeal and that is whether the cross-petition on the 
note should have been allowed. The original action was 
clearly one in equity to quiet title to the land in the plain- 
tiff and to secure an accounting for rents and profits. The 
defendant by cross-petition sought to recover upon a prom- 
issory note dated June 6, 1938, and payable six months 
thereafter. It was alleged that the indebtedness evidenced 
by the note was for moneys loaned to John J. O’Shea by Ed- 
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ward O’Shea and Ella O’Shea in her lifetime, and that the 
note set out in the cross-petition was given for one in the 
same amount dated December 6, 1937, and that the note of 
December 6, 1987, was in turn given to evidence the total 
sums due on a number of notes, some payable to Ella and 
some to Edward. It is the same note upon which suit was 
originally brought by defendant as an independent action 
before the plaintiff brought his action to quiet title. It is 
conceded that the suit on the note was an action at law and 
ordinarily triable to a jury. 

This court has long followed the rule that under our code 
the chancery practice has been so enlarged that an answer 
in the nature of a cross-petition may properly seek affirma- 
tive relief beyond that which is merely defensive, and such 
relief sought need not necessarily be based on equitable 
grounds if germane to the original action. Armstrong v. 
Mayer, 69 Neb. 187, 95 N. W. 51; Gibson v, Koutsky-Bren- 
nan-Vana Co., ante, p. 826, 9 N. W. (2d) 298. This court 
has further said: “But the matters set up in the cross-pe- 
tition must be germane to the original suit. The cross-pe- 
tition is not maintainable for purposes of affirmative relief 
as a cross-suit beyond the requirements of a complete ad- 
judication upon the subject-matter of the original suit.” 
Armstrong v. Mayer, supra. And “In an equitable action, 
a cross-suit must be germane to the original bill, and the 
issues thus introduced are limited to such as are necessary 
for the court to consider in deciding the questions raised in 
the original suit in order to do complete justice to all par- 
ties with respect to the cause of action on which plaintiff 
demands relief.”” Higgins v. Vandeveer, 85 Neb. 89, 122 
N. W. 848. 

In Armstrong v. Mayer, supra, it is said: “Hence, we 
are of opinion that a cross-petition is maintainable under 
the code, as a cross-bill would be in the chancery practice, 
either to aid in the defense of the original suit, where af- 
firmative equitable relief is required to make such defense 
effective, or to obtain a complete adjudication of the con- 
troversies between the original complaint and the cross- 
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complaint over the subject-matter of the original suit.” 
(Italics ours.) “It is also required under the chancery 
practice that the cross-suit be germane to the original suit, 
The new issues which a defendant may introduce by cross- 
bill are limited to such as it is necessary for the court to 
have before it in deciding the questions raised in the origi- 
nal suit in order to do complete justice to all parties with 
respect to the cause of action on which the plainti bases 
his claim for relief.” ‘“ * * * the matters set up in the 
cross-petition must be germane to the original suit under 
the code, quite as much as under the chancery practice.” 
«# * 3 a cross-petition is not maintainable for purposes of 
affirmative relief as a cross-suit beyond the requirements 
of a complete adjudication upon the subject-matter of the 
original suit. New and distinct matter, not maintainable 
under the provisions of the code as to counterclaims, and 
not involved in a proper determination of the subject-mat- 
ter of the original suit, must be litigated in a separate ac- 
tion. When it is said that a court of equity will-administer 
complete relief and adjudicate all controversies between the 
parties, the meaning is that a complete decree will be ren- 
dered with reference to the immediate subject-matter of 
the original suit. The subject-matter of that suit will not 
be dealt with piecemeal. It is not meant that all causes of 
action between the parties, or some of them, will be dis- 
posed of in the one cause where they are not involved in a 
complete disposition of the subject-matter of the bill.” 

We are unable to see any basis upon which it can be held 
that the cross-petition upon the promissory note is germane 
to the action to quiet title to land. 

It necessarily follows that the trial court did not err in 
its original order sustaining the motion to strike the cross- 
petition wherein the defendant sought, in the equity action, 
to recover a judgment on the note, and that the trial court 
subsequently erred when it permitted, over objection, the 
filing of an amended cross-petition praying for recovery on 
the note. The objections of the plaintiff have been pre- 
served. It is held that the defendant was not entitled to 


864 NEBRASKA REPORTS [VOL. 143 


Duncan v. Weidman 


maintain his cross-petition on the note and should have 
been remitted to a separate and independent action at law. 

On this feature of the case the judgment of the district 
court awarding the defendant a money judgment is accord- 
ingly reversed and remanded with directions to sustain the 
motion to strike the cross-petition seeking recovery on the 
note. 

REVERSED, WITH DIRECTIONS. 


VERA A. DUNCAN, APPELLANT, V. GEORGE A. WEIDMAN 
ET AL., APPELLEES. 
11 N. W. (2d) 587 


FILep OCTOBER 29, 1943. No. 31688. 


1. Workmen’s Compensation. The burden of proof is upon the claim- 
ant in a compensation case to establish by a preponderance of 
the evidence that personal injury was sustained by the employee 
by an accident arising out of and in the course of his employment. 

The burden placed on plaintiff under the workmen’s 
compensation law is not met by surmise or conjecture, nor can it 
be based upon mere guess, speculation, or possibility, but must 
be established by sufficient legal evidence leading to the direct 
conclusion, or a legal inference, that an accidental injury oc- 
curred which caused the disability. 


APPEAL from the district court for Lancaster county: 
JOHN L. POLK, JUDGE. Affirmed. 


Frederick J. Patz, for appellant. 
Cline, Williams & Wright, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and Nuss, District Judge. 


PAINE, J. 

This is an appeal in a workmen’s compensation case from 
a trial de novo in the district court, in which an award of 
compensation had been set aside and the petition dismissed. 

The deceased, Orville Duncan, was employed as a battery 
man by the defendant, and plaintiff claims that he came to 
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his death while on duty and in the course of his employment 
at the defendant’s place of business. His widow, as plain- 
tiff and appellant, brings her appeal to this court. Defend- ° 
ant denies that the deceased had had any accident or in- 
jury while on the job. 

Plaintiff testified that they lived at 2028 Q street; that 
they had no children; that her husband was receiving $18 
a week at the time of his death; that the deceased had been 
working as battery man for Super-Service, but went to 
work for the defendant company January 1, 1940; that he 
worked until the 6th, and that on Sunday, January 7, Dr. 
Reed was called to see the deceased, and told him that he 
had a bad heart condition; that he remained at home a week 
or two and then went back to work. She testified that dur- 
ing the time he was home the manager came out to see 
him, and she told him what the doctor had said about his 
weak heart, and the manager said that he would put him 
on easier work, but that they needed him back at work very 
badly. ° 

Elmer Woodley testified that he was a fellow employee of 
deceased in the defendant company; that he and the de- 
ceased had both been working for the P. R. Robinson Su- 
per-Service Station, and that on January 1, 1940, they both 
began working for the defendant company when it bought 
out the Super-Service and moved the stock and equipment 
to a new location about a block away; that while the de- 
ceased was employed as a battery man he worked, as did 
“the rest of them, in moving the stock over to the new place. 
He testified that it snowed that first week in January, and 
that the employees always kept the snow scooped off the 
sidewalk. He knew that the deceased worked from Janu- 
ary 1 to January 6 and then did not return to work until 
the middle of one week, and that he died on Monday of. 
the following week. He said the deceased was supposed to 
come to work at 7 o’clock, go to the post office, get the mail, 
clean up the place, sweep out the service room and service 
floor, and usually on Monday morning orders would come 
in by mail that had to be filled. The witness said he came 
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to work at 8 o’clock, and that this Monday morning they 
finished loading and checking out the truck for Mr. Burns, 
the salesman, so he could leave town. They put a load of 
tires on his truck, and three to five batteries. He said the 
batteries weigh about 35 pounds each; that the deceased 
put some of the batteries on the truck. 

Witness Woodley had worked at the Super-Service Sta- 
tion with the deceased for about four years, and said it 
was quite generally known that the deceased had a heart 
ailment, and it was the practice of the other employees to 
help the deceased as much as he would let them in doing 
the heavier parts of his work, to relieve him of the strain 
because of his heart ailment. He had also gone on hunting 
trips with the deceased, where they had walked long dis- 
stances. He testified that the deceased collapsed between 
8:30 and 9 o’clock on the morning of January 22, the wit- 
ness catching him in his arms before he hit the floor; that 
the last thing he had done just before that was to drive the 
store service truck in from the street; that deceased did not 
say anything to any one at the time he collapsed, or after; 
that they immediately called the fire department and had 
the pulmotor squad and the doctor. 

On cross-examination witness Woodley testified that the 
deceased went out in the street, got in the pick-up truck 
and drove it into the place of business, got out of the truck, 
walked about 30 feet, looked like he was reaching for some- 
thing, and started to say something; that he broke out into 
a sweat, and he saw him going down and grabbed him. 

Dr. E. Burkett Reed testified that he was first called to 
attend the deceased in August, 1937, for a pain in the chest, 
and treated him until September 27, 1937, and he was then 
able to carry on; that he next saw him at his home on Jan- 
uary 7, 1940, suffering from a deep chest pain, the deep- 
pressure type of pain, and complained of having done some 
extra work at his place of business. Because of his past 
history of angina and two recoveries, he started giving him 
the same medicine as before, and told him to remain real 
quiet for the next several days. He testified on cross-exam- 
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ination that the cause of death was coronary thrombosis. 
He said that such an attack may occur when a man is sit- 
ting in a chair, or when he gets up and starts to stir around, 
but it may come at any time, no matter what a man is 
doing. He believed that extra exertion might hasten the 
process. 

The death certificate, attached as defendant’s exhibit No. 
1, signed by Dr. E. Burkett Reed, shows that the deceased 
was over 51 years of age, that he died of coronary occlu- 
sion, that there were no contributing causes, and after the 
words “manner of injury” he had filled in the word “none.” 
Q. 24. “Was disease or injury in any way related to occu- 
pation of deceased?” <A. “No.” 

Art Dammann testified by deposition taken at Buckhorn 
Mineral Wells, Arizona. He sold out his business to the de- 
fendant company, which also bought the Super-Service Sta- 
tion at the same time. He testified that he had also man- 
aged the Super-Service Station, and that he never knew of 
the deceased sustaining any strain or injury while he worked 
there. He testified that deceased was not a robust man, 
nor in particularly poor health; that he had charge of the 
battery room. He never knew that deceased was suffering 
from any heart trouble prior to the time of his death. He 
said that immediately prior to his death that morning thé 
deceased just helped get the trucks ready, and did not do 
anything out of the ordinary, and did not do any strenuous 
work to his knowledge. The first time he saw him on that 
morning was when he went out and drove in the service 
truck, and he was kind of staggering, and they brought him 
into the office and he keeled over, and broke out in a sweat. 
He said he called the fire department and Dr. Allan Camp- 
bell, who was his own personal physician, and the fire de- 
partment arrived first, and worked on the man for a while 
with a pulmotor; that then Dr. Campbell examined him, 
and told the boys from the fire department that they might 
just as well quit working on him, for he was dead. 

Witness Dammann said deceased was off work for a cou- 
ple of weeks sick just before this, and he went out to his 
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home to see if there was anything he could do for him. He 
was in bed at the time, but said he never urged him to come 
back to work, and never said he would put him on lighter 
work, and that deceased just came back naturally. ‘I don’t 
recall every bit of conversation I had down at his house. 1 
might have said, ‘When Orville comes back we will try to 
shield him,’ which would be entirely human. You know 
what I mean? Anybody that is sick can come and take the 
work milder to be darn sure he was plenty okay.” 

There was evidence that plaintiff might have overstrained 
in shoveling snow off the sidewalk the last week he worked, 
from January Ist to the 6th. The evidence of Thomas A. 
Blair, senior meteorologist, U.S. Weather Bureau, was that 
there was only 5/10 of an inch of snowfall in Lincoln on 
January 3, and that there was also snow on January 6, 
which began falling at 12:45 p. m., but it only amounted to 
one inch of snow by 6:30 p. m. that night. 

Dr. Arthur L. Smith was called as a medical expert. He 
had never seen nor examined the deceased. In the state- 
ment of facts given him, it was stated that deceased assist- 
ed in throwing from 12 to 14 tires on the truck, and lifted 
three to five batteries off the floor onto the truck. Dr. 
Smith’s opinion was that “Contributing factor was doing 
work which he should not do and knew he should not, and 
his employer knew he shouldn’t do, and I know a person 
with angina pectoris should not engage in activities which 
are beyond his work tolerance for a damaged heart of that 
type.” 

The plaintiff relies upon several errors for reversal: (1) 
That plaintiff was entitled to a full death benefit award un- 
der the Nebraska workmen’s compensation law for acci- 
dental death; (2) that the court erred in refusing and fail- 
ing to find that the plaintiff had conclusively established 
the fact of accidental death; (3) the court erred in refusing 
and failing to find that deceased received a strain and over- 
exertion of his heart on January 6 by reason of shoveling 
heavy snow, which work was extra heavy work, beyond the 
duties of the deceased as battery man, and that this ag- 
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gravated a previous heart disease, resulting in a collapse of 
his heart and his death, which constituted accidental death 
under the law; (4) that the court refused to find that the 
manager made a new working agreement before he re- 
turned to work, under which he was to do lighter work. 

This court has had many workmen’s compensation cases 
in which it developed that the active cause was disease, and 
not accident or injury, and we will refer very briefly to a 
few of them. 

In Feeney v. City of Omaha, 140 Neb. 497, 300 N. W. 571, 
an award to a fireman was set aside by the district court 
on the ground that, plaintiff was suffering from a disease 
of the heart, myocarditis, which was of long standing, and 
became progressively worse. 

In Shamp v. Landy Clark Co., 184 Neb. 73, 277 N. W. 
802, the deceased was found crumpled up and dying in a coal. 
truck, from which he had unloaded part of the load. There 
was no evidence that he did not come to his death during 
the ordinary exertion required of him to perform his ordi- 
nary duties. The district court was affirmed in denying re- 
covery. 

In Uribe v. Woods Bros. Construction Co., 124 Neb. 243, 
246 N. W. 233, employee brought action for accidental in- 
jury arising out of heat stroke. Held, that no accident oc-: 
curred, but his disability arose from chronic myocarditis 
due to infection, a rheumatic type of heart disease. It was 
held that Cecil Matthews, deputy compensation commission- 
er, was right in dismissing the claim, and the award of $3,- 
300 made in the district court should be reversed and the 
cause dismissed. 

In Kaffenberger v. Iverson, 142 Neb. 257, 5 N. W. (2d) 
687, deceased washed mud out of a basement with a fire 
hose, and a month later died of pneumonia. No other em- 
ployee engaged in this work suffered any serious results 
from the same work, and this court held: “The burden of 
proof is upon the claimant in a compensation case to estab- 
lish by a preponderance of the evidence that personal injury 
was sustained by the employee by an accident arising out 
of and in the course of his employment.” 
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In Rose v. City of Fairmont, 140 Neb. 550, 300 Neb. 574, 
the light commissioner of the city of Fairmont repeatedly 
and continuously cranked a Model T Ford on a very cold 
day, and suffered a heart attack. In reversing an award of 
the district court, this court said that the burden placed on 
plaintiff under the workmen’s compensation law is not met 
by surmise or conjecture, nor can it be based upon mere 
guess, speculation, or possibility, but must be established by 
sufficient legal evidence leading to the direct conclusion, or 
a legal inference, that an accidental] injury occurred which 
caused the disability. 

In Mullen v. City of Hastie 125 Neb. 172, 249 N. W. 
560, a widow brought action for death of her husband, a 
fireman of the city of Hastings, who was working a suc- 
tion pump during a fire at Ingleside in the nighttime. De- 
ceased was found lying on the ground dead. This court 
said that a careful reading of the evidence, principally re- 
lating to the post mortem examination, failed to show that 
he did not die from natural causes, or that he died from 
any accident arising out of his employment. The judgment 
entered by the district court was reversed because an award 
must be based on sufficient evidence to show he suffered a 
disability because of an injury arising out of and in the 
course of his employment. 

As stated in the above and many other cases, the law 
requires proof of an unexpected and unforeseen accident, 
arising in the course of employment, which results in a 
compensable disability. 

The evidence in this case fails to measure up to the re- 
quirements of our workmen’s compensation law for a re- 
covery viewed from its most liberal angle. The plaintiff's 
deceased had suffered from a serious and unfortunate heart 
disease since 1937, and the evidence fails to establish any 
accident or injury from his employment which led to his 
death. The district court was right in vacating the award 
of the compensation court and dismissing appellant’s peti- 
tion, 

AFFIRMED. 
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WILLIAM B. HUNT Vv. STATE OF NEBRASKA. 
11 N. W. (2d) 533 


FILED OCTOBER 29, 1943. No. 31617. 


1. Indictment and Information. The general rule is that a defect in 
the manner of charging an offense is waived if, upon being ar- 
raigned, the defendant pleads to the general issue, provided the 
information contains no jurisdictional defect and is sufficient to 
charge an offense under the law. 


2. The governing principle is that an information is fatal- 
ly defective only if its allegations can be true and still not charge 
a crime. 

3. An information questioned for the first time on appeal 
must be held sufficient unless so defective that by no construction 
can it be said to charge the offense for which accused was con- 
victed. 

4, An information charging a violation of section 69-109, 


Comp. St. 1929, is not fatally defective because it fails to allege 
the name of the person or body corporate to whom the sale or 
transfer was made. In so far as State v. Hughes, 38 Neb. 366, 
56 N. W. 982, conflicts herewith, it is overruled. 


ERROR to the district court for Lincoln county: J. LEON- 
ARD TEWELL, JUDGE. Affirmed. 


Daniel EL. Owens and V. H. Halligan, for plaintiff in er- 
ror. 


Walter Rk. Johnson, Attorney General, and Carl H. Peter- 
son, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Plaintiff in error, hereinafter called defendant, was found 
guilty by a jury in the district court for Lincoln county, Ne- 
braska, of the unlawful sale, transfer, and disposal of mort- 
gaged personal property, under section 69-109, Comp. St. 
1929. The trial court overruled defendant’s motion for new 
trial and sentenced him to one year in the penitentiary, 
whereupon he prosecuted error to this court, contending 
that the information does not state an offense punishable 
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by the laws of the state of Nebraska because it does not al- 
lege the name of the person or body corporate to whom the 
mortgaged property was sold. Defendant also contends that 
the penalty imposed was excessive. 

The record discloses that upon arraignment defendant 
pleaded not guilty to the information, and no objections 
thereto were ever made by him either before, during the 
trial, or thereafter, in any manner or form. His conten- 
tion that the information does not state an offense is raised 
for the first time in the brief and oral argument to this 
court. Ordinarily, objections not presented to the trial court 
are not available on review. Lorimer v. State, 127 Neb. 
758, 257 N..W. 217; Green v. State, 116 Neb. 635, 218 N. W. 
432. The general rule is that a defect in the manner of 
charging an offense is waived if, upon being arraigned, the 
defendant pleads to the general issue, provided the infor- 
mation contains no jurisdictional defect and is sufficient to 
charge an offense under the law. “Accordingly the suffi- 
ciency of the * * * information * * * cannot ordinarily be 
determined in the first instance by the appellate court, es- 
pecially where the evidence is sufficient to sustain a convic- 
tion; but, where the * * * information is fatally insufficient 
in that it fails to charge a crime, the objection, in the ab- 
sence of a statute to the contrary, may generally be raised 
for the first time on appeal * * * . An indictment (or in- 
formation) questioned for the first time on appeal, howev- 
er, must be held sufficient, unless so defective that by no 
construction can it be said to charge the offense for which 
accused was convicted.” 24 C. J. S. 271, sec. 1671. See, 
also, 17 C. J. 54, 55; 16 C. J. 403; State v. O'Grady, 137 
Neb. 824, 291 N. W. 497; Wiese v. State, 138 Neb. 685, 294 
N. W. 482; Maxwell, Criminal Procedure (2d ed.) p. 555. 

The statute, section 69-109, Comp. St. 1929, provides: 
“Any person who, after having conveyed any article of per- 
sonal property to another by mortgage, shall, during the ex- 
istence of the lien or title created by such mortgage, sell, 
transfer, or in any manner dispose of the said personal 
property, or any part thereof so mortgaged, to any person 
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or body corporate, without first procuring the consent, in 
writing, of the owner and holder of the debt secured by 
said mortgage, to any such sale, transfer, or disposal, shall 
be deemed guilty of a felony, and, upon conviction thereof, 
shall be fined in any sum not less than one hundred dollars, 
or imprisoned in the penitentiary for a term not less than 
one year nor more than ten years, or both.” (Italics sup- 
plied.) 

In State v. Butcher, 104 Neb. 380, 177 N. W. 184, we said: 
“The doing of the inhibited act constitutes the crime. The 
statute (now section 69-109, Comp. St. 1929), was enact- 
ed to prevent the fraudulent transfer of mortgaged chattel 
property. , 

“An examination of the history of this statute to its pres- 
ent form clearly indicates the purpose of the legislature to 
be the protection of the mortgagee in his security, and to 
permit him to have the full value of the chattel property 
applied to the mortgage debt. * * * Under this statute the 
state makes out a prima facie case when it has established 
beyond a reasonable doubt the execution and delivery of a 
valid chattel mortgage, and the sale of the chattel mort- 
gaged property during its life without the written consent 
of the mortgagee.” See, also, State v. Hurds, 19 Neb. 316, 
27 N. W. 139; Fiehn v. State, 124 Neb. 16, 245 N.-W. 6. 

The information in question is not claimed to be defec- 
tive in any manner except for failure to name the person 
or corporation to whom the mortgaged property was sold. 

The governing principle is that an information is fatally 
defective only if its allegations can be true and still not 
charge a crime. See State v. Isaacson, 155 Minn. 377, 193 
N. W. 694. It is sufficient if the offense is so stated in the 
-information as to enable the court, looking alone to the in- 
formation and the verdict, to impose the sentence prescribed 
by law. See State v. Perry, 878. Car. 535, 70 S. E. 304. 

In McKenzie v. State, 1138 Neb. 576, 204. N. W. 60, we 
said: “When an information alleges all the facts or ele- 
ments necessary to constitute the offense described in the 
statute and intended to be punished, it is sufficient.” 
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In Trosper v. State, 128 Neb. 165, 258 N. W. 62, a prose- 
cution for blackmail, where one objection was that the in- 
formation contained no allegation as to the ownership of 
the property demanded, this court reaffirmed the above rule, 
and said: ‘The information in this case sufficiently charg- 
es a crime, the elements of which are defined by the stat- 
ute. The criticism of the information is highly technical. 
Nobody was misled by it or misunderstood the charge made 
against the defendant. The technical rules of the common 
law are relaxed in this state. Nichols v. State, 109 Neb. 
335. To hold this information insufficient would be to re- 
cede from our advanced position in the Nichols case and 
restore in part at least the old, cumbersome and involved 
form of information which served no useful purpose in the 
administration of justice. We are not willing to do this.” 

Likewise, in Buckley v. State, 1381 Neb. 752, 269 N. W. 
892, “The information in this case sufficiently charges a 
crime, the material elements of which are defined by stat- 
ute. The objection of the defendant to the indictment filed 
against him is very technical. Super-technical rules in the 
drawing of complaints, informations and indictments have 
been abandoned by this court in recent years where it ap- 
pears that the defendant was not misled and understood 
the charge against him.” 

The legislature long ago took cognizance of, and ap- 
proved, this field of judicial construction by providing in 
section 29-1501, Comp. St. 1929, “No indictment shall be 
deemed invalid * * * for any other defect or imperfection 
which does not tend to the prejudice of the substantial 
rights of the defendant upon the merits.” Also, section 29- 
2308, Comp. St. 1929, ‘ * * * No judgment shall be set aside, 
or new trial granted, or judgment rendered, in any crimi- 
na] case on the grounds * * * or for error as to any matter 
of pleading or procedure, if the supreme court, after an ex- 
amination of the entire cause, shall consider that no sub- 
stantial miscarriage of justice has actually occurred.” 

Defendant relies exclusively upon State v. Hughes, 38 
Neb. 366, 56 N. W. 982, an opinion written by this court on 
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November 21, 1893. The case is distinguishable at once 
from the case at bar because in the trial court defendant 
raiséd the objection that the indictment did not state facts 
sufficient to constitute a crime, which objection was sus- 
tained by the trial court, and, in turn, affirmed by this court. 
In that opinion the court pointed out and discussed other 
fatal defects which undoubtedly required a reversal, but, 
in addition, it was also said: ‘In an indictment for selling 
or transferring mortgaged personal property, it is neces- 
sary to allege the name of the person or corporation to 
whom such sale or transfer was made,” citing as authority 
therefor State v. Ruhnke, 27 Minn. 309, 7 N. W. 264. A 
study of this authority discloses that the name of the pur- 
chaser appeared in the information, but it was charged, 
under a statute different from our own, that the sale was 
made with intent to defraud such named purchaser, one 
O’Neil, instead of the mortgagee, as required by the statute 
involved. Under these circumstances the Minnesota court 
said: ‘The intent to defraud the mortgagee being an in- 
dispensable ingredient of the offense, the indictment is fa- 
tally defective * * *. The intent charged is an attempt to 
defraud O’Neil (the purchaser) and no other person.” We 
find the same case discussed in State v. Blakeley, 83 Minn. 
432, 86 N. W. 419, wherein, referring specifically to State 
v. Ruhnke, supra, the court said: “In the latter case the 
court had under consideration G. S. 1878, c. 39, sec. 14 (See 
G. S. 1894, sec. 4142), and held that the fraud deseribed in 
that section referred to the.mortgagee.. In such a case the 
person against whom the fraud was perpetrated must, of 
course, be described in the indictment.” In this connection, 
it does not appear that State v. Hughes, supra, is in any 
manner supported by State v. Ruhnke, supra. 

A search for authorities from other states discloses that 
in some jurisdictions it is necessary to state in the informa- 
tion the name of the purchaser of the mortgaged property, 
while in others no such averment is necessary. Some au- 
thorities hold that while the omission might not be a fatal 
defect, it is better to make the averment. See 11 C. J. 643; 
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14 C. J. S. 913, sec. 284 (b). The authorities are about 
evenly divided. The cases cited holding that it is necessary 
were all written between 1878 and 1893, the last of which 
is our own case, State v. Hughes, supra. Cases holding 
contra were written between 1897 and 1925. The authori- 
ties are reconcilable only by a differentiation between par- 
ticular statutes and informations involved, or an evolution 
of the criminal] law from ancient technicalities and clandes~ 
tine sales to modern reality in the administration of jus- 
tice by courts. 

This is aptly illustrated in the case at bar by State v. 
Perry, supra, an opinion written in 1911, wherein the court 
said: ‘We do not regard it essential under the statute to 
name the party to whom the property was sold. This might 
be impossible in the case of clandestine sales, and yet the 
fact of sales be shown by admission of the defendant or by 
circumstances which fall short of the disclosure of the par- 
ty to whom sold.” See, also, McClaskey v. State, 168 Ark. 
339, 270 S. W. 498, written in 1925. While this court has. 
not yet specifically overruled State v. Hughes, supra, we 
said in State v. Stapel, 103 Neb. 135, 170 N. W. 665: “It: 
is apparent that the legislature intended by this statute to 
protect the interests of the mortgagee by guarding against 
any disposal of the property without the latter’s consent. 
In the accomplishment of this purpose it would be immate- 
rial to whom the sale or transfer was made.” 

It is only logical to conclude that under our statute, the 
words, “sell, transfer, or in any manner dispose of the said 
personal property, or any ‘part thereof so mortgaged, to 
any person or body corporate,” of themselves import alien- 
ation or conveyance of title and ownership which could only 
and in any event be to some person or body corporate. De- 
fendant could not have been misled or prejudiced in any 
manner by failure to name the person or corporation to 
whom the mortgaged property was sold or transferred. 
Further, in instructions No. 4 and 6 the trial court specifi- 
cally and correctly told the jury, in reciting all the neces- 
sary elements of the crime, that the sale, transfer, or other 
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disposition, must have been to some person or corporation. 

We are now of the opinion that an information charging 
a violation of section 69-109, Comp. St. 1929, is not fatally 
defective because it fails to allege the name of the person 
er body corporate to whom the sale or transfer was made. 
In so far as State v. Hughes, supra, conflicts herewith it is 
overruled. 

In connection with defendant’s contention that the pen- 
alty is excessive, the evidence becomes material. See Comp. 
St. 1929, sec. 29-2308. The record discloses that defendant, 
a farmer, upon failure to pay his rent as agreed, became 
involved in litigation with his landlord. Threatened witha 
loss of his crops for the year defendant gave a chattel mort- 
gage on his almost matured corn crop to secure payment 
of a loan with which he profitably compromised and set- 
tled the litigation. Thereafter, during the life of the mort- 
gage, he harvested the corn and sold it without the written 
consent of the mortgagee, loaner and owner of the debt, 
without paying any part thereof. Defendant took the wit- 
ness-stand and admitted execution of the chattel mortgage, 
that it was entirely unpaid, and that without the written 
consent of the mortgagee, then the owner and holder of the 
debt, defendant sold a part of the mortgaged property to 
the Day Milling Company at North Platte, Nebraska, on 
December 8, 1939. He produced in court the original sale’s 
memorandum and introduced it in evidence. Further, de- 
fendant admitted that on December 9, 1939, and again on 
December 22, 1939, he hauled a part of the mortgaged prop- 
erty to Kansas in his own truck and sold it without the 
written consent of the mortgagee. He produced in court 
the original sale’s memoranda therefor and introduced them 
in evidence. Defendant admitted that he hauled other loads 
of corn and sold them, but claimed to have bought such corn 
on the open market with “kites”, fictitious checks. Under 
these circumstances we do not consider the penalty exces- 
sive. 

We have examined other related assignments of error 
and find them without merit. No error prejudicial to de- 
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fendant appearing in the record, the judgment of the trial 
court is affirmed. 
AFFIRMED. 
YEAGER, J., participating on briefs. 


KANSAS CITY LIFE INSURANCE COMPANY, APPELLEE, V. 
EDWARD W. ZAKRZEWSKI, APPELLANT. 
11 N. W. (2d) 496 


FILED OCTOBER 29, 1943. No. 31664. 


Mortgages. An order confirming a judicial sale under a decree fore- 
closing a mortgage on real estate will not be reversed on appeal 
for inadequacy of price, when there was no fraud or shocking 
discrepancy between the value and the sale price, and where 
there is no satisfactory evidence that a higher bid could be ob- 
tained in the event of another sale. 


APPEAL from the district court for Sherman county: 
ELDRIDGE G. REED, JUDGE. Affirmed, with leave to redeem. 


R. H. Mathew, for appellant. 
E. W. Moehnert, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and PoLk and Nuss, District Judges. 


CHAPPELL, J. 

Defendant appeals from decree of confirmation of sale 
in a real estate mortgage foreclosure, urging inadequacy 
of price as ground for reversal. 

Upon examination of the record this court concludes that 
it must decline to set aside the sale for the reason that de- 
fendant’s appeal is controlled by the following rule: 

“An order confirming a judicial sale under a decree fore- 
closing a mortgage on real estate will not be reversed on 
appeal for inadequacy of price, when there was no fraud or 
shocking discrepancy between the value and the sale price, 
‘and where there is no satisfactory evidence that a higher 
bid could be obtained in the event of another sale.” HEqut- 
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table Life Assurance Society v. Buck, 1388 Neb. 203, 292 N. 
W. 605. See, also, Prudential Ins. Co. v. Norall, 140 Neb. 
431, 300 N. W. 349; Cole v. Madison, 140 Neb. 812, 2 N. W. 
(2d) 115. 
The judgment of the district court is affirmed, with leave 
to redeem within 30 days from the issuance of the mandate. 
AFFIRMED. 


MARIE JESS, APPELLEE, V. WILLIAM JESS, APPELLANT. 
11 N. W. (2d) 763 


FILED NOVEMBER 12, 1943. No. 31575. 


Divorce. The record is here examined and the decree of the trial 
court is modified as to permanent alimony. 
APPEAL from the district court for Hall county: WIL- 
LIAM F. SPIKES, JUDGE. Affirmed in part and reversed in 
part. 


Harry Grimminger, for appellant. Yea 
B. J. Cunningham, contra. ee recs 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

Here the plaintiff filed a petition asking for a divorce 
from bed and board, for equitable relief, a division of prop- 
erty and alimony. Defendant filed a. cross-petition asking 
for an absolute divorce. At the close of the trial, by leave 
of court, plaintiff amended the prayer of her petition ask- 
ing for an absolute divorce. The trial court granted the di- 
vorce to the plaintiff, awarded her the equity in the home, 
the furniture, allowed $75 a month as alimony beginning 
September 15, 1942, to continue “until the further order of 
this court” and allowed plaintiff attorney’s fees in the sum 
of $150. The defendant appeals assigning as errors the 
award of all the jointly accumulated property to the plain- 
tiff, the award of alimony both as to amount and because it 
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was without limitation as to time, and contends that the at- 
torney’s fee allowed is excessive. Defendant concluding his 
argument submits that “plaintiff should have no monthly 
recovery and no permanent alimony, and that the attorney’s 
fee should be reduced to $50.” 

It is not contended that the trial court erred in the grant- 
ing of the divorce. A review of the evidence sustains the 
finding of the trial court in that regard. The evidence will 
not be stated here except in so far as it relates to the as- 
signments of error. 

The plaintiff and defendant have been married well over 
a third of a century. They raised and educated two chil- ~ 
dren. They were respectively 60 and 61 years of age at 
the time of the trial. They were without funds when mar- 
ried. They worked together on a farm and accumulated 
property which sold for $3,100. This they invested in a 
home in Grand Island. It was later sold and a second and 
costlier home purchased, subject to a mortgage. The de- 
fendant for over a quarter of a century has been an em- 
ployee of the Union Pacific Railroad as a brakeman and 
conductor, working steadily, at a good wage. The plaintiff 
always carried the pocketbook, the defendant had a not too 
liberal allowance for spending and away from home living 
costs. When the daughter attended the university for four 
years she and the plaintiff moved to Lincoln, taking some 
of the furniture and the automobile with them. The home 
was rented and the income applied to the payments on the 
mortgage. Apparently the parties have not lived together 
since.’ The plaintiff made certain, during the time that she 
and the daughter were in Lincoln, that she received two- 
thirds of the defendant’s earnings, after deductions of fixed 
charges and payments due on the family car. At the time 
of the trial both parties were without savings save the eq- 
uity in the home and the furniture. This the trial court 
awarded to the plaintiff.’ 

The defendant had received by inheritance from his fa- 
ther a one-fourth interest in 120 acres of land. The trial 
court quieted title to this land in the defendant. 
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We think, under the facts of this case, that the trial court 
erred in allowing alimony to the plaintiff to continue until 
the further order of the court. It is true that the defend- 
ant is gainfully employed and may in a few years be able 
to retire upon a pension adequate for his care and probably 
more than he has had for his own use during the time the 
parties have lived together. However, the plaintiff has had 
the benefit of the lifetime earnings of this defendant, she has 
lived well to the extent of his earnings, she has, by the 
award of the court, been given the entire savings that have 
been accumulated by their joint efforts. She has not been 
entirely without fault in the long period of discord that has 
resulted in their separation. We think that an award of 
alimony in the sum of $1,500 payable to the plaintiff in 
_ monthly instalments as hereinafter set out is all that jus- 
tice requires. 

The decree of the trial court is accordingly reversed and 
remanded with directions to award the plaintiff the sum of 
$1,500 as permanent alimony, payable at the rate of $75 
a month beginning September 15, 1942, and to continue 
thereafter at that rate for 15 months, that thereafter the 
defendant shall pay the plaintiff $25 a month for 12 months, 
after which time all payments of alimony shall cease. The 
defendant is to have credit on this award for all payments 
of alimony made as a result of the decree of the district 
court. 

This case had about the usual number of preliminary pro- 
ceedings ; it was tried in part, due to continuances, on three 
separate days. Plaintiff’s attorney made an effort to se- 
cure an adjustment of some of these matters before the ac- 
tion began. We do not consider the fee allowed by the dis- 
trict court to be excessive. 

The decree of the district court is affirmed other than as 
stated herein. 

7 REVERSED, WITH DIRECTIONS. 

YEAGER, J., participating on briefs. 
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JAMES H. GIBSON, APPELLEE, V. ELSIE MARIE GIBSON, 
APPELLANT. 
11 N. W. (2d) 760 
FILED NOVEMBER 12, 1943. No. 31572. 


Divorce. Record examined, and found to support plaintiff’s allega- 
tions for an absolute divorce. Decree modified as to alimony, 
and affirmed as modified. 


APPEAL from the district court for Holt county: D. R. 
MOUNTS, JUDGE. Affirmed as modified; appellant allowed 
$100 attorney’s fee for services in this court. 


Kennedy, Holland, DeLacy & Svoboda and L. J. Tierney, 
for appellant. 


J. J, Harrington, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


PAINE, J. 

This was an action for divorce, in which a decree was 
granted to the plaintiff husband upon his petition. The 
wife was denied a decree for separate maintenance on her 
cross-petition, and appeals to this court. 

On December 15, 1941, the plaintiff, James H. Gibson, 
filed petition for divorce, alleging that he had lived in Holt 
county all his life; that he is a member of the board of 
county supervisors; that the defendant is cross and unrea- 
sonable and cruel with his two daughters by his first mar- 
riage, and has slapped them and abused them. He further 
charges that the defendant is insanely jealous of him, which 
jealousy has no foundation; that he has lost all love and af- 
fection for her, and cannot live with her as his wife. He 
asks for an absolute divorce. 

On January 19, 1942, the defendant filed answer and 
cross-petition, denying the allegations of the petition in the 
main, alleging that they were married November 11, 1939, 
that he erected a new home in Chambers at a cost of $3,- 
500. Defendant alleges that she brought with her to Cham- 
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bers $1,285, which the plaintiff used; that his conduct with 
another woman was indiscreet; that he refused to take his 
wife with him on picnics of courthouse employees and oth- 
er social occasions, and never took her to the courthouse 
but once; that he insisted that she get up at 4:30 in the 
morning and begin work; that he mistreated her at the time 
of the birth of their son; that one time he struck her and 
threw her to the floor; that he has a large income, and de- 
fendant prays that she be awarded separate support and 
maintenance for the support of herself and their child. 

The evidence discloses these facts: Each of the parties 
was about 40 years old at the time of their marriage. The 
plaintiff had two daughters by his former marriage, who 
were about six and ten years of age, and his first wife died 
in 1936. 

The defendant had been employed for 18 years by the 
Nebraska Culvert & Pipe Company, of Wahoo, Nebraska, 
earning $125 a month plus a bonus. The parties were mar- 
ried November 11, 1939, in Dodge county, but after a few 
days it was agreed between them that she should continue 
to work a few months there at Wahoo until a certain im- 

‘portant job was completed by her company. The defendant 
had saved from her own earnings during these years about 
$2,000. She used some $700 of this to buy furniture, which 
was put in their new home at Chambers, and testifies that 
she took $1,285 in cash to Chambers, of which $1,165 was 
deposited in her husband’s account on July 6, 1940, in the 
Chambers State Bank, and within a few months he had 
checked out all of this money and applied it on the bills for 
erecting the home and in his business of a road contractor, 
except possibly $200, which she had drawn out for expenses. 

The issue of this marriage was a boy, born September 
27, 1941, who was continuously sickly, which may have 
been partly due to a hernia in his side. Serious complaint 
is made by the defendant of the way her husband treated 
her during her pregnancy. He objected to her seeing a doc- 
tor but twice before the baby came. A short time before 
the birth of the baby her hands swelled up and were sore, 
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but the husband insisted upon her milking the cow and do- 
ing the work, and while the doctor prescribed two kinds of 
medicine which were necessary for her condition the plain- 
tiff refused to buy them for her. She thereupon instructed 
her parents at Omaha to sell an old typewriter which she 
owned and send her the money, with which she was able 
to buy the necessary medicine. The baby was born at the 
home, with no nurse employed, and on the fifth day there- 
after, upon the plaintiff’s insistence, she resumed her work. 

During the two years and one month of their marriage 
the plaintiff prospered financially, for when they were mar- 
ried he had but little property. He engaged in the business 
of road-making for the county, for various townships, and 
for cemetery associations, outside of his work as a county 
supervisor. The summary of the disputed evidence indi- 
cates that the home cost about $3,500, upon which there is 
an indebtedness of either $300 or $600; that also during 
their marriage he purchased a 1940 Buick automobile for 
$1,095, which is worth more than $500; that he purchased 
a second-hand caterpillar Diesel tractor for $2,500, against 
which there was a mortgage of $600, and bought a second- 
hand elevating grader for $600, also a blade grader for 
$400, a refrigerator for $100, a sewing machine for $65, as 
well as a washing machine, milk separator, and a radio, 
the values of which are not shown in the evidence. The 
evidence discloses that, when a heavy tractor like this is 
worked hard in sand in road work, it deteriorates very rap- 
idly, perhaps 10 per cent. a month, but the evidence shows 
that there were $250 repairs on the tractor, and the evi- 
dence is that it is worth $2,000. There were also repairs 
made of $411.04 on the elevating grader, and of $224 on the 
blade grader, and the testimony of a machinery salesman 
is that, by these constant and expensive repairs, their high 
depreciation can be offset to a great extent. 

The testimony of the principals in the case as to the value 
of plaintiff’s holdings cannot be reconciled, the plaintiff 
contending that he is worth practically nothing, and the de- 
fendant contending that he had all of the property as set 
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out, with other household appliances not listed, which all 
reaches a value of a good many thousand dollars. The de- 
fendant, in moving to Omaha and leaving the plaintiff, took 
with her the furniture which she had bought and installed 
in the house, but there can be no doubt that she contributed 
$1,285, which was used up in paying bills on the property 
accumulated after they were married, and the evidence in- 
dicates that plaintiff was making around $226 a month. 
This is proved by the copy of his income tax report for 1941, 
showing that his salary and expenses as county supervisor 
was $1,076.60, and he shows in this income tax return that 
he received $5,095 that year for road work, and deducting 
his necessary expenses of $2,956.95 left a net profit on his 
road contract work of $2,138.05, and taking out his other 
legal deductions left a net income of $2,713.32 for that year. 

The defendant devoted her entire time to chores, house- 
work, and the upbringing of the two little girls by the first 
marriage. She honestly endeavored to train them to say 
their prayers and to conduct themselves with better man- 
ners than they did before she came into the home. There 
is no doubt but that, when they were wilful and disobedi- 
ent, she punished them, but she claims there was justifica- 
tion for this action on her part. 

Their baby boy was continually sick and cried night and 
day, doubtless because of the hernia with which he was af- 
flicted from birth, and although so sickly the plaintiff re- 
fused to allow an operation or pay doctor bills, therefore 
the defendant was justified in taking this boy to Omaha on 
December 19, 1941, and having him operated upon by Dr. 
Shramek at St. Joseph’s Hospital. Since the above date 
the father has never been to see his son. The hospital and 
incidental bills amounted to $117.30, which the mother has 
paid, and Dr. Shramek’s bill was $130, which she has not, 
yet been able to pay. She took the boy to the home of her 
parents. Her father is nearly 70 years old and unable to 
work, and her mother has been an invalid in a wheel chair 
for 18 years. Her sister is sickly, but works as she is able 
as a maid, and therefore her parents are unable to do any- 
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thing for defendant or her baby at all, so she will not be 
able to leave him and find a position for several years. Nei- 
ther party objects to the allowance of $20 a month made 
for the child’s support, which appears to be adequate at the 
present time, and is affirmed. 

With this review of the evidence, we will now consider 
the assignments of error, which charge that the judgment, 
finding and decree are not sustained by sufficient evidence, 
and are contrary to the evidence and the law; that the court 
erred in granting plaintiff an absolute divorce, and partic- 
ularly that the court erred in the inadequate and insuffi- 
cient alimony allowed the defendant. 

Our court has held: “This court will not require a party 
in a divorce action, who has prayed for a divorce from bed 
and board only, to accept an absolute divorce when she does 
not request such a decree, where the other party is not en- 
titled to relief. ” Yost v. Yost, ante, p. 80, 8 N. W. (2d) 
686. 

In the case at bar, doubtless the prayer of either the pe- 
tition for a divorce, or of the cross-petition for separate 
maintenance, would have been found to be supported by 
sufficient evidence, for the conditions existing between the 
parties were intolerable and unbearable. Frequently a lim- 
ited divorce proves inadequate, and several decisions plain- 
ly illustrate the unfortunate difficulties following separate 
maintenance decrees: Stocker v. Stocker, 112 Neb. 201, 
199 N. W. 23; Mann v. Mann, 124 Neb. 639, 247 N. W. 602; 
McKnight v. McKnight, 5 Neb. (Unof.) 260, 98 N. W. 62; 
Sutherland v. Sutherland, 132 Neb. 558, 272 N. W. 549. 
See, also, annotation, 188 A. L. R. 361. 

A study of the evidence in the case at bar discloses such 
an unfortunate marital condition existing between the par- 
ties as absolutely prevents a reconcilement, and therefore 
the action of the trial court in granting the plaintiff an ab- 
solute divorce is supported by the evidence. It has been 
held by this court that the trial] court is vested with a sound 
discretion in determining whether a limited divorce from 
bed and board or an absolute divorce shall be granted, and 
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we have said that in the majority of cases an absolute di- 
vorce is to be preferred. See Wetenkamp v. Wetenkamp, 
140 Neb. 392, 299 N. W. 491. 

We now come to defendant’s assignment of error in the 
allowance of alimony. Our statute provides that, except in 
the one case where the divorce has been granted from the 
wife on the ground of adultery, if it is necessary for her 
support and the maintenance of herself and the issue of the 
marriage awarded to her, the court may decree the pay- 
ment of such an amount of alimony out of the estate of the 
husband as it shall deem just and reasonable, having re- 
gard to the ability of the husband, the character and situa- 
tion of the parties, and all other circumstances. Comp. St. 
1929, sec. 42-318. 

In the case at bar, the parties were mature at the time 
of their marriage, and the evidence shows that she contrib- 
uted to the accumulation of their property by relieving him 
entirely of the management of his two little girls by his for- 
mer marriage, and that she took care of the cow and chick- 
ens, and performed all of the household duties, giving her 
entire time thereto. In addition to that, there is no doubt 
but that her contribution of $1,285 in cash at the beginning 
of their marriage was a much greater amount than the 
husband had at that time. 

In the case of Phillips v. Phillips, 185 Neb. 318, 281 N. 
W. 22, many similar cases of marriages of short duration 
are reviewed, and the amount of alimony given in each case 
is set out, and therefore such cases will not be discussed 
again in this opinion. 

Considering the contribution of the wife in dash at the 
time of the marriage, and the fact that they accumulated 
all of the property set out herein by their joint efforts, and 
that he has an earning capacity of over $225 a month, and 
that she will be unable to seek employment for some years 
because of the necessity of giving practically her entire 
time to the nurture and care of the little son, who has al- 
ways been sickly, it is our opinion that the defendant is en- 
titled to alimony in the sum of $3,000, payable in monthly 
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instalments of $50 a month, with proper credits for all pay- 
ments on alimony heretofore made. In this respect the de- 
cree of the trial court is modified, but in all other respects 
it is affirmed. The defendant wife is also granted an attor- 
ney’s fee in this court in the sum of $100. 
AFFIRMED AS MODIFIED. 
YEAGER, J., participating on briefs. 


A. R. FENSTER, APPELLEE, V. HAROLD ISLEY, APPELLANT. 
11 N. W. (2d) 822 


FILED NOVEMBER 12, 1943. No. 31648. 


1, Injunction. An action to enjoin trespassing upon real estate can 
be brought only in the county where the lands are situated. 

2. Landlord and Tenant. A tenancy from year to year can only be 
terminated by the agreement of the parties, express or implied, 
or by notice given six calendar months prior to the ending of the 
year at which the tenancy commenced. 

3. Injunction. When the nature and frequency of the thespasees 
are such as to prevent, or threaten to prevent, the substantial 
enjoyment of the right of possession and property in land, an in- 
junction will be granted. 


APPEAL from the district court for Deuel county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


E.. O. Richards, for appellant. 
P. J. Heaton and R. L. Smith, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced in the district court for Deu- 
el county by A. R. Fenster, as plaintiff, against Harold Is- 
ley, as defendant, to permanently enjoin the defendant from 
entering on certain lands in Deuel county for any purpose 
whatsoever and for a determination that the defendant has. 
no interest in certain wheat growing on said lands which 
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the defendant had seeded. From a finding for the plaintiff 
and permanently enjoining the defendant from molesting 
the plaintiff’s possession of the premises but not determin- 
ing the rights of the parties to the wheat, the defendant 
has appealed. 

For the purpose of this opinion the plaintiff, A. R. Fen- 
ster, will be referred to as the appellee and the defendant, 
Harold Isley, as the appellant. 

The record discloses that prior to March 1, 1942, J. E. 
Blevins was the owner of the southwest quarter of section 
one (1), township fourteen (14) north, range forty-six 
(46) west of the sixth P. M., in Deuel ‘county, Nebraska, 
and for some 14 or 15 years prior thereto appellant togeth- 
er with his father had been farming this land under a year 
to year oral contract, except the last 4 or 5 years thereof 
when he farmed it by himself. On February 26, 1941, J. E. 
Blevins, who lived at Grand Island, wrote the appellant at 
Lodgepole, Nebraska, and which letter the appellant re- 
ceived, that he was going to rent the land to appellee com- 
mencing March 1, 1942, and for him not to do any summer 
fallowing but that appellee would do it. On May 1, 1941, 
Blevins entered into a one-year written lease with appellee 
for these lands being from March 1, 1942, to March 1, 1943. 
Blevins again sent appellant a letter on May 12, 1941, which 
he registered and which appellant received, and advised him 
not to sow wheat and that he was terminating the lease. 
However, appellant summer fallowed the ground and put 
in 60 acres of wheat. On March 1, 1942, appellee went into 
possession of the quarter-section and put in 65 acres of corn, 
8-10 acres of rye, and the balance in barley. When,in June 
of 1942, appellant, who lives in Garden county, Nebraska, 
advised appellee that he was going to enter on the prem- 
ises in order to harvest the 60 acres of wheat, the appellee 
started this action and while a temporary injunction was 
in force harvested about two-thirds of the wheat. On Au- 
gust 1, 1942, the temporary injunction was dissolved on 
appellant’s motion and then appellant harvested the bal- 
ance. Both appellee and appellant have delivered to Tuep- 
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ker, the then owner, his share of the crop harvested. Sub- 
sequently, when the matter was tried, the defendant was 
permanently enjoined but the rights of the parties to the 
wheat were not determined. 

The first question presented by this appeal is, did the 
district court for Deuel county have jurisdiction of the ac- 
tion? The real estate involved was in Deuel county. The 
appellant was not a resident thereof but of Garden county 
and not in Deuel county on the day the action was com- 
menced. Subsequently, he was served in Deuel county. Un- 
der section 20-401, Comp. St. 1929, entitled “Actions, When 
Brought Where Property is Situated,” we have held in State 
v. Central Nebraska Public Power and Irrigation District, 
140 Neb. 471, 300 N. W. 379: “It is clear from the above 
quoted provisions of the statutes, and others to which ref- 
erence will be made, that the legislative intent is generally 
that the venue of actions involving the determination of 
the title to land, rights and interests therein and damages 
thereto, shall be in the county wherein the land lies, and 
that the location of the land is a superior consideration to 
the location of the parties in determining the proper venue 
for such actions.” Under this statute we have also held 
that: ‘All actions to recover damages for any trespass 
upon or any injury to real estate shall be brought only in 
the county where such real estate or some part thereof is 
situated.” Dryden v. Peru Bottom Drainage District, 99 
Neb. 837, 158 N. W. 54. Since the determination of a pro- 
ceeding to enjoin trespassing necessarily involves the de- 
termination of the title or the right to possession of the 
lands involved, therefore, under the provisions of our stat- 
ute, jurisdiction lies in the county where such land is situ- 
ated. 

The second question presented by this appeal is, can the 
appellee maintain this action? The appellant cites the gen- 
eral principle that injunction will not lie to recover the pos- 
session of real property and cites many cases of this juris- 
diction wherein we have held that injunction is not avail- 
able to enforce legal rights where there is a plain, adequate 
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and speedy remedy at law and therefore not a substitute 
for forcible entry and detainer or ejectment. But those 
cases are not applicable here for the appellant was neither 
in possession nor did he have a right to possession. Appel- 
lee had a written lease from the owner from March 1, 1942, 
to March 1, 1943. More than six months prior to March 1, 
1942, in February and May of 1941, the appellant, who was 
a tenant from year to year, was notified that his tenancy 
would be terminated on March 1, 1942. Pursuant thereto 
he relinquished his possession of the lands prior to March 
1, 1942, and the appellee went into possession. As held in 
Critchfield v. Remaley, 21 Neb. 178, 31 N. W. 687: “ * * * 
the tenancy (year to year) can only be terminated by the 
agreement of the parties, express or implied, or by notice 
given, six calendar months ending with the period of the 
year at which the tenancy commenced.” Therefore, after 
March 1, 1942, the appellant had no further right to the 
possession of the premises by reason of his tenancy from 
year to year and appellee was in possession under his lease 
and entitled to enjoin any trespass thereon during the terms 
thereof if the facts entitled him thereto. 

Was the appellee entitled to a judgment permanently en- 
joining the defendant from trespassing on the lands in- 
volved? In 28 Am. Jur. 318, sec. 127, we find the follow- 
ing: ‘As to the present-day view of the situation, it has 
been remarked that the tendency of recent decisions is to 
enlarge, rather than to narrow, the class of cases in which 
a court of equity will interfere to prevent a threatened tres- 
pass.” As stated in Hagadone v. Dawson County Irriga- 
tion Co., 136 Neb. 258, 285 N. .W. 600: “ ‘Equity will af- 
ford relief by the process of injunction against repeated 
acts of trespass, especially where committed under a claim 
which indicates a continuous and constant repetition of it.’ 
Hackney v. McIninch, 79 Neb. 128, 112 N. W. 296.” And 
in Hackney v.McIninch, supra: “It is now well settled that 
injunction is a proper remedy, particularly when, as in this 
case, the injury is of a continuous nature and committed 
under a claim which indicates a continuance or frequent 


892 NEBRASKA REPORTS [VoL. 143 


Fenster v. Isley 


and constant repetition of it.” And as stated in Ayres v. 
Barnett, 93 Neb. 350, 140 N. W. 634: “Defendant contends 
that the decree must stand or fall absolutely upon the ques- 
tion of the insolvency of defendant Barnett, and argues that 
the evidence is clearly insufficient to sustain the charge of 
such insolvency. We do not think this question enters into 
the case. If the land belonged to plaintiff, and Barnett had 
trespassed upon the same, and was threatening to trespass 
further by cutting down the timber, plaintiff was entitled 
to restrain him from so doing, regardless of the question as 
to whether or not he was insolvent. If he were worth a 
million, plaintiff would not have to submit to such trespass 
and content himself with an action for damages.” In a sim- 
ilar case, Meyers v. Schmidt, 103 Neb. 475, 172 N. W. 352. 
where the defendant claimed the right of farming the land 
on which the plaintiff held the lease, we affirmed the action 
of the lower court restraining the defendant, stating: “The 
rule seems to be that, where the nature and frequency of 
the trespasses are such as to prevent or threaten the sub- 
stantial enjoyment of the rights of possession and property 
in land, an injunction will be granted. Sillasen v. Winter- 
er, 76 Neb. 52; Hackney v. McIninch, 79 Neb. 128.” And so 
in the instant case, where the appellant threatens to enter 
and trespass upon lands for the purpose of harvesting 60 
acres of crops, the right to possession of which is in the 
appellee, he thereby threatens to substantially destroy the 
appellee’s rights of possession and an injunction perma- 
nently enjoining him from so doing was properly granted. 
The judgment of the lower court is affirmed. 
AFFIRMED. 
YEAGER, J., participating on briefs. 
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FRANK RIGGINS, APPELLEE, V. LINCOLN TENT & AWNING 


COMPANY: ROBERT B. ELROD ET AL., APPELLANTS. 
11 N. W. (2d) 810 


FILED NOVEMBER 19, 1943. No. 31672. 


1. Workmen’s Compensation. There is no hard and fast rule by 
which to decide whether one is an employee or an independent 
contractor; the correct relation must be determined from all the 
facts in each particular case. . 

A workman who is paid wages by the piece or quantity 

comes within the workmen’s compensation law the same as one 

who is paid by the day. 

The payment of a social security tax by a factory owner 

on the earnings of a workman is evidence tending to show that 

the workman was an employee. 

Under the facts established in this case, as shown.in 

the opinion, the plaintiff is held to be an employee and not an in- 

dependent contractor. 

An owner who inserts in a contract with his contractor 

a promise by the latter to procure compensation insurance for 

the workmen he employs does not escape liability for compens- 

able injuries where the contractor fails to procure such insur- 
ance. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed; appellee allowed 
$100 attorney's fee for services in this court. 


John S. Bishop and J. A. Brown, for appellants. 
Baylor, TouVelle & Healey, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action to recover benefits claimed to be due un- 
der the workmen’s compensation law growing out of an ac- 
cident to plaintiff during his employment by the defendant 
August Schreiber. The trial court entered judgment for 
plaintiff against the defendants Schreiber and Elrod. The 
defendants appealed. 
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The record shows that on May 17, 1941, the defendant 
Schreiber entered into a written contract with the Lincoln 
Tent & Awning Company to build automobile trailers. -On 
or after December 14, 1941, the Lincoln Tent & Awning 
Company was dissolved and the defendant Elrod assumed 
all the obligations of the corporation. The contract be- 
tween Schreiber and the Lincoln Tent & Awning Company 
provided that Schreiber was to carry compensation insur- 
ance on all employees, which he failed to do. The liability 
of Elrod is based on his assumption of the liabilities of the 
Lincoln Tent & Awning Company and the failure of that 
company to require Schreiber to obtain compensation in- 
surance. 

Plaintiff was engaged by Schreiber in June, 1941, to paint 
the trailers manufactured by Schreiber under his contract 
with the Lincoln Tent & Awning Company. The nature 
of the arrangement made between Schreiber and plaintiff 
is the principal question to be determined in this contro- 
versy. It is the theory of plaintiff that he was an employee 
of Schreiber, while the defendants claim that he was an 
independent contractor. 

The evidence of Schreiber is that he told the plaintiff that 
“T would give him $2.50 a trailer to paint the trailers and 
we would furnish all the equipment and all the paint.” It 
is established by the evidence that the arrangement made 
had no definite time within which it was to be performed 
and specified no particular number of trailers to be painted. 
At the direction of Schreiber plaintiff painted some trailers 
net manufactured by him and received $2 to $3 for each, de- 
pending upon their size and condition. On one or two occa- 
sions plaintiff was directed by Schreiber to do sanding and 
varnishing inside a trailer for which he was paid 40 cents 
an hour. There is evidence that plaintiff painted on jobs 
in which Schreiber had no knowledge or concern. The evi- 
dence further shows that Schreiber instructed plaintiff as 
to the color of the paint to be used and the number of coats 
to be applied. Defendant Schreiber informed plaintiff when 
trailers were available for painting and the time when each 


VOL, 143] SEPTEMBER TERM, 1943 895 
Riggins v. Lincoln Tent & Awning Co. 


was required to be completed. The work was all done in 
the factory operated by Schreiber. Plaintiff was paid in 
ash each Saturday night for the work that had been done 
during the week. Social security payments were deducted 
by Schreiber from the amounts owing plaintiff. Defendant 
Schreiber testified that he could terminate his relationship 
with plaintiff at any time by merely telling him to quit. 

In Reeder v. Kimball Laundry, 129 Neb. 306, 261 N. W. 
562, we discussed the meaning of the term independent con- 
tractor in the following language: “ ‘The true test of a 
“contractor” would seem to be, that he renders the service 
in the course of an independent occupation, representing the 
will of his employer only as to the result of his work, and 
not as to the means by which it is accomplished. * * * In 
actual affairs an independent contractor generally pursues 
the business of contracting, enters into a contract with his 
employer to do a specified piece of work for a specific price, 
makes his own subcontracts, employs, controls, pays and . 
discharges his own employees, furnishes his own material 
and directs and controls the execution of the work. When 
these conditions concur there is, of course, no difficulty in 
determining his character as such. It is only where one or 
more of them is lacking that a question arises. The one in- 
dispensable element to his character as an independent con- 
tractor is that he must have contracted to do a specified 
work and have the right to control the mode and manner of 
doing it.’” See, also, Prescher v. Baker Ice Machine Co., 
132 Neb. 648, 273 N. W. 48; Peterson v. Christenson, 141 
Neb. 151, 3 N. W. (2d) 204. 

It will be readily observed from an examination of these 
authorities that the question whether the plaintiff was an 
employee or independent contractor cannot be decided by 
the application of a general rule; it can be determined only 
from a consideration of the facts and circumstances of each 
case as they arise. In this respect the following facts tend 
to establish that plaintiff was an employee: The equipment 
and materials were furnished by the defendant Schreiber. 
Prescher v. Baker Ice Machine Co., supra. There was no 
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definite time fixed within which the work was to be per- 
formed and no particular number of trailers were specified 
to be painted. Showers v. Lund, 123 Neb. 56, 242 N. W. 
258. The contract of employment was oral and subject to 
termination at the will of either without liability therefor. 
Standish v. Larsen-Merryweather Co., 124 Neb. 197, 245 
N. W. 606. The fact that plaintiff’s services were not con- 
tinuous and that it was contemplated that plaintiff might 
engage in other work is not necessarily inconsistent with 
plaintiff’s status as an employee. Cole v. Minnick, 123 Neb. 
871, 244 N. W. 785. Nor does the fact that an employee 
furnishes some or all of the tools required necessarily con- 
vert him from an employee into an independent contractor. 
Claus v. DeVere, 120 Neb. 812, 235 N. W. 450. The fact 
that Schreiber deducted social security tax from plaintiff’s 
earnings is evidence of the fact that plaintiff was an em- 
ployee. Carter v. Hodges, 175 Tenn. 96, 132 8. W. (2d) 211. 
The fact that the work was to be performed on the prem- 
ises of the party engaging his services is some evidence 
of an employer-employee relationship. Dobson’s Case, 124 
Me. 305, 128 Atl. 401. 

The defendants contend that the fact that plaintiff was 
paid $2.50 a trailer is strong evidence that plaintiff was 
an independent contractor. We are of the opinion that the 
payment of wages on a piece or quantity basis is not incon- 
sistent with the status of an employee. A pieceworker, cut- 
ting trees at the rate of 10 to 20 cents a tree according to 
size and included in the biweekly payroll, was held an em- 
ployee in Ex parte W. T. Smith Lumber Co., 206 Ala. 485, 
90 So. 807. So, also, was one who cut wood at a specified 
price per cord. Estate of Cowell, 167 Cal. 222, 139 Pac. 82. 
And in Johnson v. Department of Industrial Relations, 101 
Cal. App. 1, 281 Pac. 440, it was held that a workman, paid 
wages by piece or quantity, comes within the provisions of 
the workmen’s compensation law the same as if he had been 
paid by the day. See, also, Cangreme v. Alberta Coal Min- 
ing Co., 7 Butterworths’ W.C.C. 1020; Gilyard v. O’Reilly, 
4 La. App. 498; McKinstry v. Guy Coal Co., 116 Kan. 192, 
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225 Pac. 748; New York Indemnity Co. v. Industrial Acci- 
dent Commission, 80 Cal. App. 713, 252 Pac. 775. 

We conclude that plaintiff was subject to the control of 
Schreiber and could be discharged by him at any time with- 
out liability. These facts, together with the evidence here- 
inbefore shown, establish the plaintiff as an employee with- 
in the meaning of the workmen’s compensation law. 

The defendant Elrod, as the successor of the Lincoln Tent 
& Awning Company, is liable under the workmen’s compen- 
sation law because of his failure to require Schreiber, an 
independent contractor, to carry compensation insurance. 
Miestand v. Ristau, 1385 Neb. 881, 284 N. W. 756. 

It is contended by defendants that plaintiff was injured 
by falling from the top of a trailer as a result of playfully 
kicking at one Samuel Twing, a fellow employee, and that 
the accident did not therefore arise out of and in the course 
of the employment. We have examined the record and are 
convinced that the evidence is insufficient to sustain such 
defense. 

-Defendants contend that plaintiff’s claim was settled by 
defendant Schreiber by paying $100 to the plaintiff. The 
alleged settlement was never approved by the workmen’s 
compensation court and, consequently, it is ineffective to de- 
feat plaintiff’s claim. Comp. St. 1929, secs. 48-136, 48-141. 
See, also, Zurich General Accident & Liability Ins. Co. ». 
Walker, 128 Neb. 327, 258 N. W. 550; Duncan v. A. Hospe 
Co., 183 Neb. 810, 277 N. W. 339. 

Defendants urge that the award is not supported by the 
evidence. We think the evidence will support a finding that 
plaintiff was earning $12.50 a week. The evidence also 
shows that plaintiff suffered temporary total disability for 
a period of 26 weeks and a 40 per cent. partial permanent 
disability. The award of the district court was properly 
calculated on this basis under the provisions of section 48- 
121, Comp. St. 1929, less a payment of $100. Medical and 
hospital bills were also properly allowed. 

We have found no prejudicial error-in the award of the 
district court. An attorneys’ fee of $100 is allowed plain- 
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tiffs attorneys for services performed in this court. The 
judgment of the district court is affirmed. 
AFFIRMED. 
YEAGER, J., participating on briefs. 


ANNA PIERCE ET AL., APPELLEES, V. PLATTE VALLEY PUBLIC 
POWER AND IRRIGATION DISTRICT, APPELLANT. 
11 N. W. (2d) 813 


FILED NOVEMBER 19, 1948. No. 31620. 


1. Eminent Domain. Where, on appeal in a condemnation proceed- 
ing, the only issue is the amount of damages, no pleadings are 
necessary. 

Where land, no part of which is taken, is temporarily 

damaged by a temporary public improvement, the measure of 

damages is not the market value but the value of the use for the 
period damaged. 

Where one’s land is damaged temporarily for public 

use in the acquiring of an easement by a public corporation for 

the construction of a transmission line, it constitutes such a dam- 
age as requires compensation under section 21, art. I of the Con- 
stitution. 


Where land is taken, not to be held permanently, but 
only for temporary use, the measure of compensation is not the 
market value, but what the property is fairly worth for the time 
during which it is held, and the same rule applies where proper- 
ty, no part of which is taken, is temporarily injured. 

The best available test of the value of the use of land is 
the value cf the crops which could and would have been grown 
thereon, particularly where it is removed from speculation and 
remoteness and made definite and certain by proof as to what 
portions of the land and similar adjoining land produced. 
Appraisers in condemnation proceedings may testify as 
any other witness when the proper foundation is laid, but in no 
event must evidence of the award of such appraisers be admis- 
sible as evidence to go to the jury. 

General fear, or fear which is not connected with or an 
incident of knowledge of present or potential danger, cannot be 
made the basis upon which to predicate the value of the use of 
land for the period damaged. 

The only fear which may be considered as an element 
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in fixing the value of use of land for the period damaged by the 
construction of a transmission line across that land is that of 
danger, the present or potential existence of which is grounded 
in authentic observation and experience, or in scientific investi- 
gation, and which fear circumscribes activity or limits freedom 
of use in the area of the present or potential danger, and which 
tends to lessen the market value of the use of the land for the 
period damaged. : 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


August Wagner, William P. Kelley and M. E. Crosby, for 
appellant. 


Shotwell & Vance, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

Platte Valley Public Power and Irrigation District filed 
an application in the county court against Anna Pierce et 
al., representing it to be a public corporation organized and 
existing under the laws of Nebraska, and clothed by law to 
exercise the right of eminent domain; that it was organ- 
ized for the purpose of creating a public power district to 
engage in the electric light and power business, within the 
meaning of chapter 86, Session Laws of Nebraska for 1933 
(Comp. St. Supp. 1933, secs. 70-701 to 70-715, inclusive) ; 
that the applicant requires a right of easement over the 
lands of the defendant, Anna Pierce, with the privilege to 
enter on, construct, reconstruct and maintain the structures 
and line, and trim and remove underbrush and trees to safe 
clearance and operate said electric transmission line upon, 
along and over the real estate; that the applicant “does not 
desire the fee title to said easement; the owners retain the 
use of said land under said line, around and between the 
structures ;” the applicant remains “obligated and hereby 
-agrees to pay all damages that occur during the construc- 
tion and will pay all future crop damages in the mainte- 
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nance and reconstruction of said line. All such damages 
to be due and payable immediately after they occur. The 
right of ingress and egress acquired herein shall be exer- 
cised in the manner suggested by the occupant of said prem- 
ises. If the applicant deems that manner improper, then it 
will confine its entire entry within 50 feet on each side of 
the center line of said easement. The rights herein ac- 
quired are limited for the duration of the war plus six 
months, but in no event longer than April 2, 1947, and to a 
distance of 50 feet on each side of said center line. The 
applicant agrees to remove said structures and restore the 
land as nearly as may be on or before April 4, 1947.” 

Appraisers were appointed, and an award was made in 
favor of Anna Pierce in the sum of $875, and to the ten- 
ants Flynn in the sum of $15, which was accepted, and the 
motion to affirm the Flynn award was sustained by the dis- 
trict court. No further pleadings were filed in the district 
court, and the matter was heard before a jury. Plaintiffs 
were awarded the sum of $333.33. Motion for a new trial 
was overruled, and Platte Valley Public Power and Irriga- 
tion District appeals to this court. 

The plaintiffs (hereinafter referred to as appellees) own 
80 acres of farm land, adaptable to the production of corn, 
east of Valley, Douglas county, Nebraska, lying north and 
south. The right of way and easement condemned is a strip 
2,018 feet long by 100 feet wide, the point of entry being 
located in the south boundary line of this land, close to 
the southwest corner, then extending 2,080 feet diagonal: 
ly northeast across the south forty to a point in the east 
boundary of the tract. The appellant has erected on this 
strip three wooden, two-pole, three-cable structures; the 
first parallel to the center line at a point approximately 593 
feet northeast of the point of entry, the second 625 feet 
northeast of the first, and the third 575 feet northeast of 
the second one, as shown by the transcript and exhibits. 

At the time of the condemnation proceedings, the prem- 
ises were occupied by a tenant, rent being reserved by the 
appellees of one-half of the crops delivered to the elevator. 
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There is some question about the term of the lease, C. R. 
Pierce, the husband, testifying that it was a year-to-year 
lease. There was evidence disclosing the loss in produc- 
tion, due to the construction of the line and the reasons for 
the loss, which need not be set out. 

The appellant contends that the application filed in the 
county court terminates at a specific date and specifies that 
all construction, replacement and crop damage will be due , 
and payable immediately after they occur, confining its evi- 
dence solely to the production of the farm and not to the 
value of the farm before and after the construction of the 
transmission line. It contends that the court should have 
instructed that the amount of recovery is the difference be- 
tween the rental] value before and after the line was con- 
structed for the period of the easement. Appellant states 
that the amount of land used is insignificant; that six poles 
cover less than six square feet. It is conceded that this 
court has adopted the rule that for permanent: easements 
the measure of damages in transmission line cases is the 
difference in the value of the land before and after the con- 
struction of the line; contending that in this case, where 
there is a temporary use, the principle calls for an instruc- 
tion fixing the damages at the difference in the rental value 
of the farm before and after the construction of the trans- 
mission line, and that nothing should be allowed for the 
loss of crops; that this case is submitted upon an applica- 
tion, which amounts to an agreement by the parties to de- 
fer such future damages, and, no objection being made to 
the application to defer such damages, they are automat- 
ically deferred, citing the rule: Parties will, as a rule, be 
restricted in the appellate court to the theory upon which 
the cause was prosecuted or defended in the court of orig- 
inal jurisdiction. The only issue in the district court was 
the amount of damages. 

In the case of United States Nat. Bank v. Loup River 
Public Power District, 139 Neb. 645, 298 N. W. 529, this 
_ court said: “While it is true that the proceedings for con- 
demnation in the beginning are not in the nature of an ac- 
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tion at law, yet it does not follow that, when an appeal is 
taken from such proceedings to the district court and the 
case is there docketed, such action constitutes the beginning 
of an action in the generally accepted sense. But for the 
appeal, the award of the appraisers would be final and there 
never would be any proceedings in the district court. Cou- 
sequently, it is the appellant who is responsible for insti- 
_ tuting the action in the district court, even though by stat- 
ute the parties in a condemnation action are designated in 
the reverse order from what they appear to be in the pro- 
ceedings in the county court.” The court further said: 

“The fact that a petition was filed in the district court 
by condemnee cannot change the rule, because the filing of 
that petition was not essential or necessary. This court 
has, in a number of cases, held that, where on appeal the 
only question is the amount of damages, no pleadings are 
necessary. Fremont, FE. & M. V. R. Co. v. Meeker, 28 Neb. 
94,44 N. W. 79; Trester v. Missouri P. R. Co., 33 Neb. 171, 
49 N. W. 1110. Since no petition was necessary, plaintiff 
could not acquire any additional rights by the filing of 
same.” The appellant’s statement in its application does 
not change the rule. There was no agreement as to defer- 
ment of damages, as contended for by appellant. 

This court in Gledhill v. State, 123 Neb. 726, 243 N. W. 
909, held: ‘Where land, no part of which is taken, is tem- 
porarily damaged by a temporary public improvement, the 
measure of compensation is not the market value but the val- 
ue of the use for the period damaged.” In the opinion we 
said (p. 730) that “where one’s land is damaged temporar- 
ily for public use by the construction of a public improve- 
ment by the state, it constitutes such a damage as requires 
compensation under section 21, art. I of the Constitution,” 
which reads: ‘The property of no person shall be taken or 
damaged for public use without just compensation therefor.” 
The opinion quotes from 20 C. J. 740, as follows: ‘Where 
land is taken, not to be held permanently, but only for tem- 
porary use, the measure of compensation is not the market 
value, but what the property is fairly worth for the time 
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during which it is held, and the same rule applies where 
property, no part of which is taken, is temporarily injured.” 

Courts have held that the value of the use of land is the 
rental value; on the other hand, it has been held that the 
rental value is not the proper damage. In the opinion in 
Gledhill v. State, supra, at page 738, we said: “The best 
available test of the value of the use of the land to the les- 
see is the value of the crops which could and would have 
been grown upon this land, particularly where it is removed 
from speculation and remoteness and made definite and 
certain by proof as to what portions of the land and similar 
adjoining land produced.” The Gledhill case sets forth the 
rule on the measure of damages, to be followed in the in- 
stant case. 

Section 21, art. I of the Constitution of Nebraska pro- 
tects the appellees in that their property “shall not. be tak- 
en or damaged for public use without just compensation 
therefor,” and, in this connection, the owner of the proper- 
ty taken or damaged must be compensated in the original 
condemnation proceedings, and the owner of property tak- 
en or damaged is entitled to have all proper elements of 
damage considered by the commissioners, and, on appeal, 
by the jury. See Snyder v. Platte Valley Public Power and 
Irrigation District, 140 Neb. 897, 2 N. W. (2d) 327. 

We are not in accord with the appellant’s position that 
damages are deferred; nor, in view of the holding in Gled- 
hill v. State, supra, are we in accord with the measure of 
damages as contended for by the appellant. 

The appellant contends that the court erred in admitting 
the evidence of the appraisers to testify as to the damages 
after counsel for appellees had informed the jury that they 
were the appraisers. 

This court in Langdon v. Loup River Public Power Dis- 
trict, 142 Neb. 859, 8 N. W. (2d) 201, held that “in future 
condemnation litigation, evidence of the award of apprais- 
ers shall not be admissible as evidence to go to a jury.” 

Appraisers may testify in condemnation proceedings as 
any other witness when proper foundation has been laid, 
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with the restriction as set out in Langdon v. Loup River 
Public Power District, supra. 

Appellant contends that the court erred in admitting the 
evidence of appellee C. R. Pierce, who testified as to the 
danger in working about the high voltage transmission 
line; that there was no proper foundation laid to qualify 
him as such witness. The witness was one of the plain- 
tiffs, 82 years of age; had been on the farm both before and 
after the transmission line was constructed; had served in 
the capacity of foreman for the Western Union Telegraph 
Company, built lines, set poles and directed mechanics for 
that company for 30 years. He testified that his practical 
experience in constructing lines during such period of time 
was in several] states where there was a break; that he had 
not only constructed but had repaired lines and helped to 
build an electric plant in Omaha in 1883. He further tes- 
tified that from actual experience he had the opportunity to 
learn about construction lines and the mechanics of con- 
struction, installation and dangers incident to power lines. 
He had had occasion to make a study and observation of in- 
sulation, grounding and the purpose of grounding, had at- 
tended a school for that purpose, and was required to pass 
an examination before he could become a foreman; that, in 
addition to the study made in such work, he had occasion 
to observe the dangers incident to one being in and about 
the power lines, where wet surfaces were contacted. 

Reviewing the foregoing evidence, it is obvious that the 
witness was unacquainted with safety devices or lightning 
arresters, or oil surface breakers on modern construction. 
His experience was foreign to the safety of transmission 
lines, such as in the instant case. He was permitted to tes- 
tify that the lines are dangerous. He did not know the 
spark over distance from a 65,000 volt line. He was asked: 
“Now, Mr. Pierce, can you tell the Jury what would be the 
danger to a person working in and about that power line 
with metal during the time it is damp and wet?” to which 
there was a proper objection. “A. Now, you take a ma- 
chine of any kind, you take a cornpicker, and you take any 
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apparatus like that, and you get against those poles when 
it is wet, maybe it is misting, or raining a little, and you 
are driving that, it will kill you just as sure as shooting; 
that is all there is to it.” Motion was made to strike this 
testimony which was overruled. The testimony of this wit- 
ness was prejudicial and should not have been admitted un- 
der the applicable rule hereinafter set out. 

In Wahlgren v. Loup River Public Power District, 139 
Neb. 489, 297 N. W. 883, this court held: 
' “General fear, or fear which is not connected with or an 
incident of knowledge of present or potential danger, can- 
not be made the basis upon which to predicate depreciation 
in the market value of land. 

“The only fear which may be considered as an element 
in fixing value is that of danger, the present or potential ex- 
_istence of which is grounded in authentic observation and 
experience, or in scientific investigation, and which fear 
circumscribes activity or limits freedom of use in the area 
of the present or potential danger, and which tends to les- 
sen the market value of the land.” See, also, Dunlap v. 
Loup River Public Power District, 1386 Neb. 11, 284 N. W. 
742, and cases cited. 

We have discussed the assignments of error deemed nec- 
essary to clarify the issues on a retrial. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 

REVERSED. 
YEAGER, J., participating on briefs. 


WILLIAM S. FRAZIER, ADMINISTRATOR, APPELLANT, ¥, Ale 
FRED C. ANDERSON, DOING BUSINESS AS ANDERSON EQUuIP- 
MENT COMPANY, UNINCORPORATED, APPELLEE. 

11 N. W. (2d) 764 
FILED NOVEMBER 19, 1948. No. 31615. 


1. Negligence. Want of ordinary care and not knowledge of danger 
is the test of contributory negligence. 
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2. Evidence. Where an inference is so usual, natural, or instinc- 
tive as to accord with general experience, its statement is re- 
ceived as substantially one of a fact. 

8. Trial. It is not error to refuse a requested instruction if the 
legal principles therein announced are either incorrectly stated 
or inapplicable to the issues involved. 

4. Negligence. Contributory negligence is conduct for which plain- 
tiff is responsible, amounting to a breach of the duty which the 
law imposes upon persons to protect themselves from injury, and 
which, concurring and cooperating with actionable negligence 
for which defendant is responsible, contributes to the injury com- 
plained of as a proximate cause. 

If contributory negligence is relied upon by defendant 
as an affirmative defense, the burden is upon him to prove it by 
a preponderance of the evidence pertinent to that issue contained 
in the whole record, except in so far as the same may appear in 
evidence adduced for the plaintiff. 
Where, upon an issue of fact raised by a plea of con- 
tributory negligence, the testimony is conflicting, or where the 
evidence as a whole is of such a character as that reasonable 
minds may fairly draw different conclusions therefrom, it is for 
the jury and not the court to determine the question of contribu- 
tory negligence. 


APPEAL from the district court for Douglas county: 
WILLIAM A. DAY, JUDGE. Affirmed. 


Hotz & Hotz and Gordon Diesing, for appellant. 
Gross & Crawford, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Plaintiffs amended petition sought to recover damages 
for the death of his son, Emil O. Frazier, by electrocution 
alleged to have been caused by an improperly insulated and 
defective second-hand Skilsaw negligently sold by defend- 
ant’s agent to plaintiff. Defendant answered denying gen- 
erally, and alleging that death was caused by decedent’s 
own negligence which was more than slight. The issues 
were submitted to a jury which resulted in a verdict for 
defendant. Motion for new trial was overruled, and plain- 
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tiff appeals, contending that the trial court erred in per- 
mitting defendant’s electrical expert witness to testify that 
in his opinion the ground wire on the Skilsaw had been 
used as such; erred in refusing to give plaintiff’s requested 
instructions No. 12 and No. 13; and erred in submitting to 
the jury the question of contributory negligence. No com- 
plaint is made by plaintiff concerning the form and content 
of any of the instructions given by the trial court. 

Plaintiff cites no authority supporting his first conten- 
tion. The record and the law affirm that the trial court did 
not err in permitting defendant’s electrical expert witness 
to testify that in his opinion the ground wire on the Skil- 
saw had been used as such. The evidence is that on new 
Skilsaws the ground wire is completely insulated to the end 
of the wire. With this type of plug, in order to use it as a 
ground, the insulation must be removed from a part of the 
end of the wire. It may be used as a ground by putting a 
clamp on the end for attaching, or by wrapping, or other- 
wise securing the wire to a suitable ground, such as a gas, 
water, or steam pipe, or an iron stake driven in the ground. 
There is a dispute in the evidence whether the insulation 
was intact when the machine was purchased by plaintiff or 
removed for such purpose thereafter. In its present con- 
dition, however, the insulation has been removed therefrom 
for a distance of approximately five inches and the exposed 
wire is marked, bent, and twisted. The Skilsaw with ground 
wire attached was in court as an exhibit in evidence before 
such witness and the jury. In this connection, this witness 
did not testify hypothetically as an expert, but drew infer- 
ences from present, demonstrable facts. An applicable rule 
is: ‘Where an inference is so usual, natural, or instinctive 
as to accord with general experience, its statement is re- 
ceived as substantially one of a fact—part of the common 
stock of knowledge.” 32 C. J. S. 102, sec. 460. See, also, 
22 C. J. 530. 

Further, plaintiff’s evidence is that the ground wire was 
never used as such because of lack of knowledge of the dan- 
ger involved. Admission of the evidence was not prejudi- 
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cial to plaintiff in any event since we have only recently re- 
iterated the rule that, “Want of ordinary care, and not 
knowledge of danger, is the test of contributory negli- 
gence.” Grantham v. Watson Bros. Transportation Co., 
142 Neb. 367, 9 N. W. (2d) 157. 

The trial court properly refused plaintiff’s requested in- 
structions No. 12 and No. 13. These instructions, and all 
the authorities cited to support them, treat solely with the 
liability of the principal to third persons in contractual re- 
lationships. In the case at bar there is involved the liabil- 
ity of the principal to third persons, not his employees, in 
the relative field of tort liability. Under these circum- 
stances the rule is that the law imputes to the principal or 
master responsibility for the negligent acts of his agent or 
servant done in obedience to the express orders or direc- 
tions of the master or within the scope of the employee’s 
authority or employment in his master’s business, and if 
those acts cause injury to third persons the law holds the 
principal or master liable in damages therefor. See Van 
Auker v. Steckley’s Hybrid Seed Corn Co., ante, p. 24, 8 
N. W. (2d) 451; 1 Restatement, Agency, sec. 228; 35 Am. 
Jur. 959, sec. 532, and 961, sec. 533. It is not error to re- 
fuse a requested instruction if the legal principles therein 
announced are either incorrectly stated or inapplicable to 
the issues involved. 

Concededly the important question involved in the case 
at bar is whether contributory negligence was a question of 
law for the court or an issue of fact for the jury’s deter- 
mination. Defendant pleaded contributory negligence, and 
plaintiff, by appropriate instruction, requested that the tri- 
al court withdraw the issue from the jury. 

There are well-established applicable rules of law. We 
have heretofore stated: “Contributory negligence is con- 
duct for which plaintiff is responsible, amounting to a 
breach of the duty which the law imposes upon persons to 
protect themselves from injury, and which, concurring and 
cooperating with actionable negligence for which defend- 
ant is responsible, contributes to the injury complained of 
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as a proximate cause.” Haton v. Merritt, 135 Neb. 368, 281 
N. W. 620. See, also, Klement v. Lindell, 1389 Neb. 540, 298 
N. W. 137; Groat v. Clausen, 189 Neb. 689, 298 N. W. 563. 
“Tf contributory negligence is relied upon by defendant as 
an affirmative defense, the burden is upon him to prove it 
by a preponderance of the evidence pertinent to that issue 
contained in the whole record, except in so far as the same 
may appear in evidence adduced for the plaintiff.” Rob- 
- erts v. Carlson, 142 Neb. 851, 8 N. W. (2d) 175. “Where, 
upon an issue of fact raised by a plea of contributory neg- 
ligence, the testimony is conflicting, or where the evidence 
as a whole is of such a character as that reasonable minds 
may fairly draw different conclusions therefrom, it is for 
the jury and not the court to determine the question of con- 
tributory negligence.” Chicago, B. & Q. R. Co. v. Winfrey, 
67 Neb. 13, 98 N. W. 526. See, also, Casey v. Ford Motor 
Co., 108 Neb. 352, 187 N. W. 922; Day v. Metropolitan 
_ Utilites District, 115 Neb. 711, 214 N. W. 647; Zimmer v. 
Brandon, 134 Neb. 311, 278 N. W. 502. 

Having these rules of law in mind, we have examined all 
the evidence for a determination of the question presented, 
and conclude that if defendant could under the record be 
found guilty of negligence which was the proximate cause 
of the death, a question which under the circumstances we 
are not required to discuss in this opinion, there is ample 
evidence requiring the trial court to submit the question of 
plaintiff’s contributory negligence to the jury. 

In this connection, the evidence discloses that plaintiff, 
decedent’s father, a building contractor in Omaha, Nebras- 
ka, for 22 years, purchased the Skilsaw, an electrical tool 
used by carpenters to ease and speed the sawing of heavier 
timbers. Decedent was a mature man, 29 years of age, and 
an experienced journeyman carpenter who had worked 10 
years for his father. The Skilsaw had been used by dece- 
dent and others in building houses for a period of approxi- 
mately four months before the death. The tool has a drop 
cord 8 or 10 feet long, to the end of which is attached a 
two-prong socket plug like that found on any ordinary elec- 
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trical appliance with the exception that there is on the side 
of the plug and protruding almost perpendicular therefrom 
a ground wire six and one-half inches long so placed by the 
manufacturer because it is a tool often used by carpenters 
for outdoor work and sometimes in damp, wet weather, 
_which requires its attachment to a ground for safety. There 
is a dispute in the evidence whether a ground warning tag 
was attached to the drop cord at the time of its purchase. 
However, upon examination of the plug the ground wire is 
immediately observed and its protruding interference is so 
unmistakably evident as to arouse the curiosity concerning 
its utility. While all new Skilsaws are equipped with such 
a two-prong plug with a ground wire, as standard equip- 
ment, and it is as safe as any other if properly grounded, 
the city of Omaha will not give approval to its use because 
the user will not ordinarily take the necessary time or pre- 
caution to properly ground it for his protection. The city 
since 1940 has required carpenters, when they intend to use 
such a machine, to call up the city electrician’s office, where- 
upon an electrical inspector, at a cost of only $1, is sent 
out to hook it up properly by setting up a grounded, wood- 
en pole on the lot with facilities for a three-prong plug 
which when connected automatically grounds the machine 
through the same plug that supplies the current. Such a 
pole, was found on the premises but it was not set up for 
inspection or use, and no request was ever made that it be 
serviced or inspected. 

At 12:30 p. m. on the day of the accident a hundred foot 
drop cord, belonging to plaintiff, was inserted through a 
basement window of a house adjoining on the north and 
plugged into an ordinary hanging socket in the basement. 
The Skilsaw was then plugged into the end of the drop cord. 
This connection so remained until after the accident. The 
ground wire was not grounded in any manner or at any 
time during its use that day. The day was damp. It rained 
a short time before the tragedy, and the ground was wet. 
The accident happened thereafter when decedent picked up 
or used the saw out of doors. The tool, even if defective 
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and shorted, could have been used inside where it was dry 
without a ground, with slight shock, if any, unless the user 
personally came in contact with a ground, but if it were 
used outside without a ground, and the earth was wet, as 
happened here, the user would himself be the ground and 
receive the shock which might, and in the instant case did, 
cost him his life. It is only reasonable to assume that if 
the machine had been properly grounded the accident would 
not have occurred. Under these circumstances contribu- 
tory negligence was an issue which the trial court was re- 
quired to, and did, properly submit to the jury for their 
decision. 

It follows that the trial court did not err as urged by 
plaintiff, and the judgment, therefore, is affirnied. 

AFFIRMED. 
YEAGER, J., participating on briefs. i 


MARTIN O. FENDER; APPELLANT, V. ROBERT M. REED 
ET AL., APPELLEES. 
12 N. W. (2d) 98 


FILED NOVEMBER 26, 1943. No. 31550. 


1. Subrogation. This is an action in equity to subject real estate to 
a judgment lien. The facts are reviewed and the judgment of 
the trial court affirmed. 

2. - The doctrine of subrogation is not administered by 
courts of equity as a legal right, but the principle is applied to 
subserve the ends of justice and to do equity in the particular 
case under consideration. It does not rest on contract, and no 
general rule can be laid down which will afford a test in all cases 
for its application. Whether the doctrine is applicable to any 
particular case depends upon the peculiar facts and circum- 
stances of such case. ; 


APPEAL from the district court for Lancaster county: 
JOHN L. POLK, JUDGE. Affirmed. 


Harry Rk. Ankeny, for appellant. 
Beghtol, Foe & Rankin, contra. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

The plaintiff, a judgment creditor of the defendant, Rob- 
ert M. Reed, by petition in equity, seeks to subject two 
pieces of land to the satisfaction of his judgment. The trial 
court denied his petition as to one piece of land and grant- 
ed it, in part, as to another. Plaintiff appeals. We affirm 
the judgment of the trial court. 

' From a review of the record, independent of the findings 
of the trial court, we find the following factual situation. 

James is the oldest and Robert the youngest of a family 
of 8 children. The mother died when Robert was an infant. 
The father died in Robert’s early minority. When Robert 
was about 10 years of age he came to live with James and 
with one exception to be mentioned later, lived with James 
until his, Robert’s, marriage in 1935. In the partition pro- 
ceedings of the father’s estate, Robert was awarded a 160 
acres of unimproved land in Lancaster county. There were 
estate debts which had to be paid. There was no person- 
alty to distribute. 

Although not Robert’s legal guardian, James took care of 
his person and property, received the income from the prop- 
erty, allowed him spending money, paid his debts and cared 
for Robert to the apparent satisfaction of Robert and the 
other brothers and sisters. With one exception, to be now 
mentioned, this arrangement was followed until Robert’s 
marriage in 1935. James kept a separate bank account of 
Robert’s funds, but otherwise made no record of income or 
outgo. 

Another brother Lawrence was married and lived in Box 
Butte county. In 1930, at Lawrence’s solicitation and with- 
out advising with James, Robert went to Box Butte county 
and lived for about a year and a half with Lawrence. While 
there, Robert appears to have handled his own finances. 
While there his brother Lawrence’s wife and Lawrence, on 
June 11, 1931, executed notes and a mortgage securing the 
same on land, the title of which was in the wife. Robert 
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signed the notes as an accommodation maker. On June 16, 
1931, the plaintiff purchased the notes and mortgage. The 
makers defaulted on interest and principal due June 11, 
1932. On-November 19, 1932, plaintiff started foreclosure. 
Robert at that time had returned to James’ home. Service 
of process was had on him there on November 25, 1932. 
James knew of this action and assisted in securing the serv- 
ices of an attorney for Robert, but it does not appear that 
James paid any further attention to that litigation. The 
foreclosure action went to decree on October 30, 1938. On 
July 8, 1939, a deficiency judgment was entered against 
‘Lawrence, his wife and Robert in the sum of $3,013.26. 
This judgment was transcribed and filed with the clerk of 
the district court of Lancaster county on July 26, 1939. Ex- 
ecution was issued October 7, 1941, and returned the same 
day wholly unsatisfied for want of lands, goods, etc., of the 
“defendant” upon which to levy. Robert knew of the mo- 
tion for the deficiency judgment before it was entered in 
Box Butte county. James did not know of the deficiency 
judgment until October, 1941. It is this judgment which 
is the foundation of plaintiff’s action. 

In 1927, James determined that it was for the best in- 
terests of Robert that his 160 acres be improved. James 
placed a complete set of improvements thereon at a cost of — 
about $5,500. James paid from his own funds some $2,750 
of this amount, contributed his own services of the estimat- 
ed value of $250 or $300 and paid the remainder from Rob- 
ert’s funds. No detailed record or accounting was made at 
the time of these expenditures, although at the trial re- 
ceipts were produced, issued to James, for materials paid 
for in the sum of $1,700. It further appears, from general 
statements in evidence, that Robert, when living with Law- 
rence, mortgaged this land to secure a loan and turned the 
proceeds of the loan over to Lawrence. This was done with- 
out the knowledge of James. In February, 1932, the mort- 
gage on Robert’s 160 acres was in default and taxes were 
in arrears. James negotiated a sale of this 160 acres, 
through an agent, to one Arres for $19,500. Robert exe- 
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cuted the deed. The transaction was closed February 13, 
1932. James testified, and the bank records support his 
testimony, that he received $8,551.17, as the net of the 
purchase price after the taxes and incumbrance had been 
paid. This was deposited in Robert’s account. James lat- 
er checked out of Robert’s account $237.50 agent’s commis- 
sion and $700 to the tenant to get possession for the pur- 
chaser. These receipts are in the record. He also paid out 
$100 attorney fees. James, on February 20, 1932, with- 
drew from said account the sum of $3,000 and on February 
25, 1932, withdrew the sum of $5,800 in currency. On 
March 15, 1932, James redeposited $1,000 of this amount 
in Robert’s account. It is plaintiff’s contention that this 
$1,000 was an additional part of the purchase price. This 
contention will be discussed later herein. From this money 
James paid accounts of Robert’s which he fixes at a total 
of $265 and bought Robert two teams and an automobile 
and other property totaling $1,055. James also took the 
amount which he had paid on the cost of the improvements 
in 1927. He testified as to other items and that Robert was 
then owing him more than the $5,800. He further testified 
that the $3,000 withdrawn was “for what was coming” to 
him from the payment on the farm purchased from Law- 
rence. 

On April 26, 1929, James purchased 80 acres from Law- 
rence and the deed ran to Robert and James, each for an 
undivided one-half interest. The purchase price was $10,- 
000. The defendants borrowed $6,000 and secured the pay- 
ment by two mortgages, one for $5,000 and one for $1,000. 
$4,000 was paid in cash. James paid them from his own 
funds $3,100 and from Robert’s funds, $900. The $1,000 
mortgage was released by instrument dated July 7, 1933. 
The $5,000 mortgage was released by instrument dated 
April 7, 1934, and on that same day a mortgage was given to 
one Wetenkamp for $2,000. James paid the amount to re- 
duce the indebtedness. He also paid the taxes and the in- 
terest from his own funds. In 1941, Robert asked James 
to buy his interest. James did so paying $100 in cash and 
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giving his notes for $900. $300 was paid on the notes that 
summer and the balance of the notes were unpaid and in 
the hands of a third party at the time of the trial. By deed, 
dated and acknowledged March 20, 1941, Robert conveyed 
this undivided half interest to James Reed and wife for a 
consideration of $1,000. The deed was recorded October 
10, 1941. 

During the period of the joint ownership of this 80 acres, 
Robert and James each farmed 40 acres. James paid all of 
the taxes and all of the interest from his own funds. The 
plaintiff prayed that this deed of March, 1941, be set aside 
and Robert’s interest in the land subjected to plaintiff’s 
judgment. James conceded that the deed should be set aside, 
but contended that he should be protected in the taxes and 
interest paid subsequent to the 1932 settlement on Robert’s 
share and in the purchase price paid to Robert. The trial 
court held that the interest and taxes paid retired liens, su- 
perior to plaintiff's judgment, that the deed should be set 
aside but gave James a lien on Robert’s interest for the tax- 
es and interest paid on Robert’s share, and decreed that it 
was superior to plaintiff’s lien. Plaintiff appeals from this 

part of the decree. 

, On December 8, 1932, James purchased 80 acres of land 
from one Bateman, paying therefor the sum of $5,100. 
There is no evidence that the $5,100 used to purchase this 
land was money which had been withdrawn from Robert’s 
account ten months before, or that it had any connection 
with that fund. James testified that it was his practice to 
keep sums of currency on hand. James, at the time of the 
trial, did not remember whether he paid the purchase price 
in currency, check, or draft but testified positively that it 
was paid in full from his own funds. James rented this 
land for one or two years after it was purchased, received 
the rents and paid the 1933 taxes. This farm had on it 
some, not too good, improvements. When Robert married 
he moved upon this farm and has lived there since. The 
testimony is that Robert was to pay the taxes and cash rent. 
James testified that he “figured” about $250 cash rent but 
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“my agreement was he should pay me $150 a year.” Rob- 
ert was unable to make the farm produce enough to live up- 
on and pay rent. He did not pay the rent. Robert paid the 
1934 to 1937 taxes, inclusive, the 1935 receipt being issued 
“J. R. Reed by Robert Reed.” The remaining taxes have not 
been paid. Robert sold what crops were available for sale 
and kept the proceeds. Robert did not like the location of 
the well and with James’ approval put down a new well and 
windmill, paying for the same out of the proceeds of the 
crops. It is plaintiff’s contention that this land was bought 
with Robert’s money, held by James for Robert’s benefit 
and the title taken in James’ name for the purpose and with 
the intent of the defendants “to hinder and defraud plain- 
tiff and to prevent the enforcement of his said judgment.” 
Plaintiff prayed that the deed be canceled and the land sub- 
jected to his judgment. 

As to this land purchased from Bateman December 8, 
1932, the trial court found that it was purchased by James 
for his own benefit, paid for from his own funds, that it 
was James’ property and that James was not holding it for 
Robert as trustee nor in any other manner. The trial court 
quieted title to this 80 acres in James, free of all claims of 
right or interest therein made by the plaintiff. This the 
plaintiff claims to be error, insisting that it was a transac- 
tion between close relatives, is to be carefully scrutinized 
and its good faith clearly established and that the burden is 
upon James to establish that good faith and that he has not 
done so. Plaintiff also advances the contention that James 
as the agent and as trustee of Robert’s money and property 
has the burden of showing that he is entitled to the credit 
he claims. While questioning the applicability of the rules 
to this case, defendants state their willingness to have the 
facts tested by those rules. The question then becomes one 
of fact. 

Plaintiff does not contend that Robert did not have the 
right to pay his debts to his brother James but rather con- 
tends that such debts did not exist and accordingly were 
not paid and that these transactions were conceived and 
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carried out with the intent to hinder and defraud the plain- 
tiff and to prevent the enforcement of his judgment. 

To find for the plaintiff it would be necessary to hold the 
testimony of James to be false as to the debts and the dis- 
position of these funds in settlement of a long standing run- 
ning account. It may be that the figures testified to, do not 
exactly balance. This is not an accounting action between 
Robert and James. Robert is not here contending that 
James made an improper disposition of his funds. So far 
as this record discloses Robert has at all times approved the 
-handling of these funds and their allocation. He here tes- 
tified repeatedly that James owed him nothing. To find 
for the plaintiff it would be necessary to hold Robert’s tes- 
timony to be false also. True, the testimony of these two 
brothers is largely uncorroborated by documentary evi- 
dence. It is also uncontradicted by other evidence. Plain- 
tiff contends that there are contradictions in the record. 
We will discuss those stressed in the argument. 

James testified that the total net amount received from 
the sale of the 160 acres was $8,551.17 which is shown to 
have been deposited in Robert’s account on February 13, 
1932. Plaintiff contends that the amount actually received 
was $9,551.17. On cross-examination of James, plaintiff 
produced checks, 5 in number, given by Mr. Arres, totaling 
$19,500. One was payable to Robert for $8,551.17. Anoth- 
er dated February 3, 1932, was made payable to a real es- 
tate agent for $1,000. This is shown endorsed by the agent 
and paid February 5, 1932. James was asked if this did 
not represent “the first payment” to the agent “‘on this pur- 
chase price.” James answered that he did not recall but 
“it could be.” There is no evidence that that $1,000 ever 
was paid to James or Robert. The undated receipt of the 
agent is in the record showing receipt of $237.50 ‘“‘balance in 
full for sale of NW-35-10-7.” Robert’s bank account ledger 
sheet shows a check for $237.50, paid February 15, 1932. 
On March 15, 1932, James deposited $1,000 in Robert’s ac- 
count. Plaintiff argues that this $1,000 was the “first pay- 
ment” to the real estate agent. James testified that he put 
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that $1,000 back into the account out of the $8,551.17. On 
that same day (March 15, 1932) the bank account shows a 
withdrawal of $700, and in the record is the receipt of the 
tenant for $700 dated March 15, 1932, “In full settlement 
for vacating the premises.” The balance of the $300 was 
left in the account of Robert and so far as this record shows 
was used for Robert’s benefit. The record does not support 
plaintiff’s contention that James received $9,551.17. 

James also testified that he withdrew the $3,000 on Feb- 
ruary 20, 1932, “for what was coming to me from the pay- 
ment there of Lawrence on that farm.” It will be remem- 
bered that this farm was purchased in April, 1929. At that 
time it was mortgaged for $5,000 and $1,000 to secure mon- 
ey to apply on the purchase price. Plaintiff argues that 
James’ statement cannot be true because he concludes the 
payments had not been made on the mortgages in February, 
1932. To support this contention plaintiff cites the record 
that the $1,000 mortgage was released July 7, 1933, and 
that the $2,000 mortgage, to a new mortgagee was not giv- 
en until April 7, 1934. This evidence does not show when 
the indebtednesses were paid which were secured by the 
mortgages given in 1929. 

James testified that he paid the $1,000 mortgage before 
it was due. No date of payment is shown. He is shown 
further to have paid interest due on the $5,000 mortgage 
on December 9, 1932, and June 6, 1933, each receipt being 
for the sum of $125. The interest rate is not shown in the 
mortgage. However assuming as plaintiff contends, that 
the indebtedness secured by the $1,000 mortgage was not 
paid until July, 1933, and the indebtedness secured by the 
$5,000 mortgage not paid until April, 1934, plaintiff has not 
been harmed. The record shows that the indebtedness was 
reduced $4,000 and the testimony of James is that $2,000 of 
the money he took from Robert’s account in February, 1932, 
went to that payment. Even if James had not then made 
the payment he was obligated to do so. The trial court held 
that plaintiff’s judgment was a lien upon that land, and 
these payments went to reduce the mortgage liens which 
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were ahead of his judgment. That $2,000 of Roberts’ has 
gone to the benefit of the plaintiff. 

On May 9, 1932, Robert made his intangible tax return 
showing “bank deposits” $7,000 and again on May 15, 1933, 
he returned “bank deposits” $3,000. James in his intan- 
gible tax return made April 10, 1931, did not show these 
debts of Robert’s to him. We do not consider these returns 
to be controlling on the issues presented by this appeal. 

Plaintiff further contends that the testimony of James is 
discredited because James did not offer the records of his 
own bank account in evidence in corroboration of his own 
testimony and argues that the failure to do so raises an in- 
ference that those accounts would have established the fact 
that James’ testimony is not true. The record shows that 
the cashier of the bank where James did business was sub- 
poened and testified in rebuttal for plaintiff. He testified 
that he had in the courtroom all of the ledger sheets of ac- 
counts of Robert and James which the bank had. A recess 
was taken to permit plaintiff’s attorney “to examine the 
records produced.” The cashier was not thereafter exam- 
ined as to those accounts nor were they offered in evidence. 
We see no merit in this contention. 

It is to be remembered that these defendants were testi- 
fying as to events which had occurred 10 years before. The 
trial court saw them as they testified and heard their testi- 
mony. The trial court accepted it as true. We see no rea- 
son for doing otherwise. 

Plaintiff, in argument, poses the question as to why James 
withdrew this money from the bank in February, 1932, put 
it in a safety box and paid some of the obligations in cash. 
Without any inference of fraud the answer may be found in 
the economic conditions that existed in Nebraska in Febru- 
ary, 1932. Plaintiff argues that it was done as a part of a 
secret plan and scheme to dispose of this money so that no 
record could be found. Plaintiff’s contention is that this 
record from the sale of the 160 acres down to date shows a 
fraudulent intent and purpose on the part of these two 
brothers to hinder and defraud plaintiff and to prevent the 
enforcement of his judgment. 
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To hold for the plaintiff it would be necessary for us to 
find that four months before there was a default in the 
Box Butte county indebtedness and over seven years before 
there was a deficiency judgment entered there, these de- 
fendants were clever, scheming and foresighted enough to 
anticipate that judgment, sell the 160 acres and convert the 
proceeds to cash and to hide the cash. Further it would be 
necessary to find that thereafter when foreclosure action 
was brought in Box Butte county and two weeks after serv- 
ice of summons upon Robert, these two brothers, to further 
accomplish their intent to hinder and defraud, brought the 
money out of hiding, purchased real estate with it, immedi- 
ately placed the deed of record and covered up only to the 
extent of placing the title in James’ name instead of Rob- 
ert’s, where it remains to this day. It would be further 
necessary to find in effect that while they were clever and 
foresighted enough to do those things, yet they, having such 
a fraudulent intent, were dumb enough to leave title to an 
undivided half interest in 80 acres of land remain of record 
in Robert’s name in the community and county where he 
lived, throughout this whole period and for over two years 
after a deficiency judgment was rendered. 

The facts of record do not warrant any such Anditivs: 
Any such inferences are affirmatively overcome by the evi- 
dence of the defendants. If this is Robert’s land it should 
be subjected to the payment of plaintiff’s judgment. If it 
is James’ land it should not be. We hold on the facts that 
the land is James’ and as to the 80 acres of land, affirm the 
judgment of the trial court. 

We now return to the matter of the lien awarded to James 
for taxes and interest paid upon the land held jointly, which 
the. trial court decreed was a lien superior to the lien of 
plaintiff’s judgment. 

Plaintiff does not assail the finding as to amounts. He 
contends that there is no evidence other than James’ testi- 
mony that he paid these amounts from his own funds and 
not Robert’s funds. We have considered the same reason- 
ing in the prior sections of this opinion. This argument 
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overlooks the fact that these payments of interest and tax- 
es were made by James almost entirely after Robert had 
married and was transacting his own business and hand- 
ling his own funds. 

It is next argued that the payments were voluntarily 
made; that one cotenant may pay taxes upon his undivided 
interest and is under no obligation to pay the taxes of anoth- 
er cotenant; that there was no agreement for the repayment 
of these taxes and no debtor and creditor relationship estab- 
lished. This argument overlooks the essential relationship 
between these two brothers, the dependency of Robert upon 
his brother James, and the brother’s burden that James had 
carried throughout the years. Under such circumstances 
we do not think that the hard and fast rules relied upon by 
plaintiff should be applied. Justice requires that courts rec- 
ognize the circumstances under, which these payments were 
made. This court has long followed the rule, “The doctrine 
of subrogation is not administered by courts of equity as a 
legal right, but the principle is applied to subserve the ends 
of justice and to do equity in the particular case under con- 
sideration. It does not rest on contract, and no general rule 
can be laid down which will afford a test in all cases for its 
application. Whether the doctrine is applicable to any par- 
ticular case depends upon the peculiar facts and circum- 
stances of such case.” Equitable Life Assurance Society v. 
Person, 1385 Neb. 800, 284 N. W. 260. 

Plaintiff’s argument as to the payment of the taxes and 
interest also overlooks another factual situation. The two 
defendants, as tenants in common, were the makers of a 
mortgage to secure the payment of $2,000. According to 
the mortgage terms the makers were liable for the payment 
of the interest and required to pay the taxes. By its terms, 
if they failed to do so the entire sum secured by the mort- 
gage could have been due and collectible at the option of 
the mortgagee. James was required to pay the taxes on 
Robert’s share and interest on the common obligation. He 
could not protect his own interest in the property except by 
making these payments. 
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In Winn v. Winn, 131 Neb. 650, 269 N. W. 376, this court 
determined a case where a tenant in common had paid tax- 
es on the common property. We held that the tenant in 
common who paid the taxes was entitled to maintain suit 
for contribution against his cotenants for their proportion- 
ate share, and granted him an equitable lien against the 
interests of his cotenants. 

There appears to be no merit in this contention of the 
plaintiff. 

Plaintiff further calls our attention to the testimony of 
James that when he purchased Robert’s interest in the 80 
acres, in determining how much he would pay Robert, he, 
James, took into consideration the fact that he had been 
paying the interest and taxes. Plaintiff argues that when 
the conveyance was made by Robert to James the obligation 
for taxes and interest was settled and further that James’ 
claim to a lien merged in the fee when it was acquired by 
James. Plaintiff appears to have overlooked the fact that 
the conveyance from Robert to James has been set aside by 
the trial court. The plaintiff is not entitled to rely upon a 
settlement and a merger, where the transaction at plain- 
tiff’s request has been set aside and held for naught. 

The judgment of the district court is affirmed. 

AFFIRMED. 

YEAGER, J., participating on briefs. 


LOVINA PIXA, APPELLANT, V. GRAINGER BROTHERS COM- 
PANY ET AL., APPELLEES. 
12 N. W. (2d) 74 


FILED NOVEMBER 26, 1943. No. 31702. 


1. Workmen’s Compensation. In a workmen’s compensation case, 
where the evidence fails to show a causal connection between an 
accident suffered by an employee and his instantaneous death 
from heart disease some time thereafter, there can be no award 
of compensation. 

The burden of establishing by a preponderance of the 

evidence that an accident contributed directly to the death of an 


VoL. 143] SEPTEMBER TERM, 1943 923 


Pixa v. Grainger Bros. Co. 


employee is not met by mere guess, surmise, conjecture, specula- 
tion, or possibility. 

. The proof of an accident arising out of and in the course 
of employment must be made by sufficient legal evidence leading 
to the direct conclusion, or a legal inference therefrom, that an 
accidental injury occurred and caused the disability. 


APPEAL from the district court for Lancaster county: 
JOHN L. POLK, JUDGE. Affirmed. 


Good & Simons, for appellant. 


Morse & Buschenfield and Baylor, Tou Velle & Healey, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is a workmen’s compensation case, in which the ac- 
tion was dismissed April 20, 1942, at a hearing before one 
judge of the compensation court, and on rehearing before 
the full compensation court a dismissal of the claim was en- 
tered July 18, 1942, which action was affirmed by the dis- 
trict court May 6, 1948, from which order the plaintiff has 
appealed to this court. 

The widow, as plaintiff, brings this action for the death 
of her husband, who had been employed for a number of 
years by Grainger Brothers Company, and at the time of 
his death was driving a delivery truck for said firm. 

There is not much dispute about the following facts: 
The deceased was treated by Dr. John C. Thompson for 
heart disease on May 31, 1940, at which time his condition 
was so serious that he was taken to the hospital, and from 
May 81 to June 7 he was treated there. He was unable to 
breathe at night, unless propped up. He had insufficient 
power in his heart to provide adequate circulation. The 
doctor continued to see him, and gave him digitalis gluco- 
sides, which he was to continue taking, and diagnosed the 
heart condition as acute myocarditis, which is an inflamma- 
tion of the heart muscle, which may have followed a recent 
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attack of influenza. An X-ray examination also showed an 
infection from diseased teeth, several of which were re- 
moved later that summer. The doctor advised rest in bed, 
and also that he should not do any hard work. He went 
back to work about July 1, telling the doctor that in order 
to eat he had to work. Dr. Thompson testified that he nev- 
er complained of pain, which was rather unusual, and that 
in such a condition either the heart muscle gradually fails 
and cannot be brought back, or he might have had an acute 
dilation of the heart, which would result in sudden death. 

Henry Goe, his foreman, testified that from the time he 
went back to work until his death he appeared to have 
slowed down, and while delivering groceries for his employ- 
er he dropped dead on January 30, 1941. No post-mortem 
was performed, and no physician was called, and the re-- 
quired death certificate was made out by the county attor- 
ney, which recites that death occurred at 5:20 p. m., Janu- 
ary 30, 1941, from a ‘Sudden heart attack causing death be- 
fore a physician could be called; no marks of violence, no 
sign of foul play.” 

The plaintiff filed a petition with the compensation court 
on July 23, 1941, against Grainger Brothers Company, a 
corporation, and Employers’ Mutual Liability Insurance 
Company of Wisconsin, as defendants, alleging that the de- 
ceased came to his death as a direct result of injuries re- 
ceived in an accident. 

The evidence relating to this accident may be summar- 
ized about as follows: On December 19 or 20, 1940, at 
about 10 o’clock in the morning, the deceased was carrying 
half a crate of head lettuce into the Y. M. C. A. cafeteria in 
Lincoln and slipped on ice in the alley east of the building, 
and fell with his shoulder against the building, and the 
crate of lettuce fell on him, injuring his back. However, 
he continued to work until about 3:45 in the afternoon. 

Henry Goe, truck foreman of Grainger Brothers Com- 
pany, testified that on the day of the accident deceased came 
back and reported that the lettuce had fallen on him and 
hit him in the chest or stomach, and that a report of the ac- 


VOL. 143] SEPTEMBER TERM, 1943 925 


Pixa v. Grainger Bros. Co. 


cident was made to the insurance carrier, setting out that 
deceased had slipped on the ice and fell, twisting his back, 
and that claim was made for compensation for sprained 
back. 

Disability began on December 20, and compensation be- 
gan on December 27 and stopped on January 2, for five-sev- 
enths of a week, at $14 a week, and a claim of $10 com- 
pensation, $22.75 medical expense, making a total claim of 
$32.75, was paid. It is claimed by the plaintiff that de- 
ceased went back to work before he had entirely recovered 
from this injury. 

Henry Goe testifies that he was aint Spaniel: that two 
of his employees had gone to the Rose Bow! game in Cali- 
fornia, and he called deceased by telephone and asked if he 
could come back to work because he needed him, and that 
he acted stiff in the back for several days until he got loos- 
ened up, and in a week or two he got in stride again and 
did his usual work of truck driving and delivering grocer- 
jes and food; that a short time before his death he saw him 
when he was loading up his last truckload, with cases of 
groceries which might weigh from 5 pounds to 60 pounds. 

The plaintiff testified that the shortness of breath of her 
husband continued until the day of his death, and he had to 
be propped up with a pillow every night after the accident. 
Her contention is that his death was directly contributed 
to by the accident which he had on December 19, and in 
support thereof plaintiff produced the evidence of a duly 
qualified medical expert whose specialty was internal med- 
icine and diagnosis, including diseases of the heart. He did 
not treat nor see the deceased, but the facts came to him 
from hypothetical questions which set forth the materia! 
parts of the testimony of the witnesses. He gave as his ex- 
pert opinion that the cause of death in this case was an in- 
jury to the heart received at the time of the accident, for 
the fall on the ice caused a strain which could have injured 
his heart in one of three ways, by its touching the back- 
bone, or the sternum, or the severe strain while he was fall- 
ing; that the fact that he had to be propped up in bed, had 
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chest pains and shortness of breath immediately following 
the accident supported this contention. This expert wit- 
ness gave it as his positive opinion that the accident aggra- 
vated his previously existing heart condition. 

Deceased went to Dr. Thompson after this accident, who 
testified from his office notes, showing that deceased fell by 
the Y. M. C. A. building about 10:00 a. m., but continued 
to carry sacks of potatoes and other loads until about 3:45 
p. m., when he was forced to stop by the pain in his back. 
Examination disclosed marked muscle spasm on the left 
side of the back, and tenderness over the third lumbar ver- 
tebra (in the smal] of the back). His spine was X-rayed 
and his back taped, and he was advised to go home and have 
absolute rest in bed for two or three days. He did not at 
that time treat him for any heart condition at all. 

On December 21 he came to the office for a heat treatment 
of about 30 minutes over the lumbar region, and another 
such treatment was given on the 28d, while on the 24th 
the tape was removed and the patient was given a dia- 
thermy (penetrating type of electrical energy) treatment; 
which was repeated on the 26th, 27th and 30th days of De- 
cember, at which time he was able to sleep without much 
distress, and the pain in his back had greatly subsided. 
On the 31st he came in for observation, at which time he 
showed no evidence of muscular spasm, the mobility was 
satisfactory, no tenderness on direct pressure on the back, 
and deceased wanted to return to work, and Dr. Thompson 
told him he thought it would be all right. He said the com- 
pany was short of help, and had telephoned him, and “I 
told him if he could dodge heavy lifting for a few days that 
he would probably get along all right.” 

Dr. Thompson further testified that in taking these light 
treatments the deceased had to lie on his back for 20 to 30 
minutes, and that he did not have any shortness of breath 
when he walked into the office or while taking the treat- 
ments. 

Dr. Thompson testified that the accident of December 19 
had nothing to do with his death on January 30. He testi- 
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fied that when he examined him after the accident he did not 
have any bruises on his chest, or make any complaint about 
his chest; that when deceased fell on his back he had the 
lettuce in his arms and it just fell with him. His answer 
to question 124 was: “Well, I can’t say—of course, the 
whole matter is speculation, but I can’t see, with the his- 
tory we obtained and the findings, that there was any defi- 
nite connection between his accident and his heart.’ He 
testified further: “Q. Well, would you say that it was pos- 
sible that it had something to do with his passing away at 
this particular time? A. As I said before, all you can do 
is speculate about the cause of Frank’s death. Perhaps 
there is a remote possibility that what you have to say 
should be considered. * * * Q. Would you say positively 
that he would have passed away on the 30th of January, do- 
ing work as he was doing, irrespective of whether he had 
the accident? A. That is exactly my idea. In other words, 
this thing was anticipated before this accident ever oc- 
curred; we were afraid such a thing might happen; and 
the story as we got it was that Frank was doing very hard 
work on that day.” 

For a reversal in this case, the plaintiff’s attorney: cites 
in the body of his brief several of our decisions in some- 
what similar cases, upon which he relies. We will examine 
those cases. In Skelly Oil Co. v. Gaugenbaugh, 119 Neb. 
698, 230 N. W. 688, an employee was lifting a stove and 
sustained an accidental injury, which appeared in the form 
of serious hemorrhage in his right groin and leg. He was 
in several hospitals, and suffered a long and dangerous ill- 
ness immediately following this accident. In the text of 
the opinion it is said generally that, from a consideration 
of all the evidence, plaintiff suffered a strain, which was 
the immediate and proximate cause of his condition. The 
defense was that his condition was due to purpura, a seri- 
ous disease of the blood and skin, and that the accidental 
strain caused this condition to light up and accelerate the 
results of the accident. It was held that “It is sufficient to 
show that the injury and preexisting disease combined to 
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produce disability, and not necessary to prove that the in- 
jury accelerated or aggravated the disease, in order to sat- 
isfy the requirement of the statute that the accident arose 
out of the employment.” 

The above syllabus was also used by this court in the case 
of Palmer v. Sample, 141 Neb. 36, 2 N. W. (2d) 588, in 
which an employee of a garage slipped on a cement stair- 
way which had been scrubbed with caustic, and rolled down 
a flight of steps. He went home and was later daily treat- 
ed at a doctor’s office with heat lamp treatment for five 
weeks, and the injury lighted up a dormant case of osteo- 
arthritis of the vertebral column, which resulted in con- 
tinued disability. In this case compensation was awarded 
by the compensation court, and was also awarded by the 
district court, and the injury caused by the accident was 
proved to be the proximate cause of his disability. 

Then appellant discusses at some length Schirmer v. Ce- 
dar County Farmers Telephone Co., 139 Neb. 182, 296 N. W. 
875, in which an accident produced a coronary thrombosis 
as a direct result, and compensation was allowed. 

Appellant cites, but does not discuss, two other cases, one 
being Chatt v. Massman Construction Co., 138 Neb. 288, 
293 N. W. 105, in which an employee of a construction com- 
pany was engaged in a revetment project along the Missou- 
ri river and slipped and fell into the river, injuring and 
bruising his right leg, and in wet, cold clothing he contin- 
ued to work, exposed to chill, and as a direct result of the © 
exposure, and pain from the accidental injury, he became 
disabled, and with a high temperature died ten days later. 
The defense was that he had been afflicted with arthritis, 
that his death was the result of acute rheumatic fever, and 
not the result of the accident. However, under the evidence 
this court affirmed the award. 

Then in the case of Gilcrest Lumber Co. v. Rengler, 109 
Neb. 246, 190 N. W. 578, an employee on July 3, 1920, acci- 
dentally suffered a slight bruise on the shin by a bundle of 
maple flooring falling against his leg, which was not suffi- 
cient of itself to cause disability, but three days later, ow- 
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ing to a diseased condition of his blood, the black and blue 
place broke open and formed an ulcer, which discharged 
and did not heal until November. Judge Redick discussed 
no Nebraska cases, but many from other states, and held 
that the plaintiff could recover, for the evidence showed 
that the accident was the proximate cause of the resulting 
disability. 

From this analysis of the cases relied upon by the plain- 
tiff for a reversal, we are unable to accept any of them as 
authority for a recovery in the case at bar, for each one of 
them can be very clearly distinguished from the facts in 
the case before us. 

In our opinion, the reading of the evidence in the instant 
case leads to the conclusion that there was no connection 
between the accident the deceased had in slipping on the 
ice and twisting the small of his back on December 19 and 
his very unfortunate death occurring on January 30. 

Any possible connection between the slight accident to 
his back, from which his attending physician says he had 
recovered, and his death would be a mere guess, surmise, 
conjecture, speculation, or possibility. : 

This is not sufficient, for under our law it is required that 
the plaintiff prove by a preponderance of the evidence, be- 
fore compensation can be awarded, that personal injury to 
an employee must have been caused by an accident arising 
out of and in the course of his employment. 

Such facts must be proved by the plaintiff by sufficient 
legal evidence leading to the direct conclusion, or a legal 
inference therefrom, that such an accidental injury occurred 
and caused the disability. See Duncan v. Weidman, ante, p. 
864, 11 N. W. (2d) 587; Rose v. City of Fairmont, 140 Neb. 
550, 300 N. W. 574; Uribe v. Woods Bros. Construction Co., 
124 Neb. 243, 246 N. W. 233; Price v. Burlington Refriger- 
ator Express Co., 131 Neb. 657, 269 N. W. 425; Roccaforte 
vw, State Furniture Co., 142 Neb. 768, 7 N. W. (2d) 656; 
Gilkeson v. Northern Gas Engineering Co., 127 Neb. 124, 
254 N. W. 714; Mullen v. City of Hastings, 125 Neb. 172, 
249 N. W. 560; Wayne County v. Lessman, 136 Neb. 311, 
285 N. W. 579. 
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In the opinion of this court, the same order entered by a 
judge of the compensation court, and by that court sitting 
en banc, and by the district court, dismissing the petition, 
was in each case correct, and the judgment of.dismissal is 
hereby affirmed. 

: AFFIRMED. 

Simmons, C. J., and CHAPPELL, J., concur in the result. 


MINNIE L. MYERS, APPELLEE, V. ROSENBERG BROTHERS 


ET AL., APPELLANTS. 
12 N. W. (2d) 77 


FILED NOVEMBER 26, 1943. No. 31693. 


1. Husband and Wife. A contract of a married woman can only be 
enforced against the separate estate which she possessed at the 
date of the contract. 

Record examined, and held that the evidence fails to 

show that the plaintiff, a married woman, carried on a separate 

trade or business on her sole and separate account. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Cook & Cook, for appellants. 
Blackledge & Sidner, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is an action in equity to cancel, remove and extin- 
guish a judgment in so far as the same is, or purports to 
be, a lien, encumbrance or cloud upon the plaintiff’s title 
to real estate, described in the petition. 

The plaintiff’s petition discloses a default judgment 
against her husband and herself, entered in the county court 
of Dawson county on August 13, 1924, in an action brought 
by the defendants in the present action on September 20, 
1923. The judgment was in the amount of $670 and was 
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for a tractor alleged to have been purchased by the plain- 
tiff and her husband. Transcript of the judgment was filed 
in the district court and, by issuing execution at proper 
times, has been kept alive. The petition then alleged that 
the plaintiff did not purchase the tractor or enter into any 
agreement of any kind or obligate herself to do so; further, 
that Mollie B. Goff, plaintiff’s mother, died testate Novem- 
ber 12, 1932, owning certain real estate; that plaintiff was 
devised an undivided two-ninths interest, subject to the life 
estate of her father, who died testate December 14, 1941; 
that she then inherited an additional one-ninth interest in 
the real estate; that subsequently she, with others, entered 
into a contract to sell the real estate so inherited; that 
the purchaser claimed the judgment constituted an encum- 
brance on her interest in the real estate; hence this suit. 

The defendants’ answer alleged that the plaintiff and her 
husband each owned a separate 160 acres of land in fee; 
that on September 25, 1919, the plaintiff and her husband 
went to defendants’ place of business to jointly purchase 
a farm tractor for the amount of $1,000; that $400 was 
paid on this amount and suit was brought for the balance; 
prayed a dismissal of the plaintiff’s petition and that de- 
fendants be entitled to collect the judgment. The reply was 
a general denial and a specific denial with reference to the 
purchase of the tractor. The trial court found generally 
in favor of the plaintiff and against the defendants, grant- 
ing the prayer of plaintiff’s petition. From this judgment 
the defendants appeal. 

Defendants’ contention is that the plaintiff, a married 
woman, carried on the trade and business of farming on 
her sole and separate account, and, in so doing, had the 
right to enter into any contract to the same extent as a 
married man with relation to her real and personal prop- 
erty ; further, that a married woman can sue and be sued in 
the same manner as if unmarried, and, if the husband and 
wife be sued together, the wife may defend in her own right 
and, in the event the husband fails to defend, she may de- 
fend for him also; citing the appropriate provisions of the 
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statute, which are conceded by the plaintiff to be the law. 

An analysis of the record discloses that, while plaintiff 
and her husband each owned 160 acres of land, they farmed 
jointly. The plaintiff aided and assisted in the purchase of 
the real estate from money received from her parents and 
money she had earned previous to her marriage. Her hus- 
band had little money. The farming was over the entire 
half-section, with no definite line fences, and carried on in 
a general manner for the welfare and the benefit of the en- 
tire family who assisted and helped in the work. While 
some of the money from the sale of produce and stock was 
divided between the husband and wife, each taking a pro- 
portionate share and the farming implements being pur- 
chased by both, such implements were used jointly on the 
farm for the benefit of all. 

The plaintiff testified that at the time of the alleged pur- 
chase she did not know of the purchase, had no part in it 
and signed no contract or other papers, indicating or im- 
plying such indebtedness. This testimony is borne out by 
the record. While the plaintiff rented her farm to her son 
in 1917, and he paid her one-half of the grain rent, using 
all of the farm implements, and also assisted his father in 
farming the 160 acres which the father owned, the evidence 
is insufficient to show that the plaintiff carried on the busi- 
ness of farming on her sole and separate account, but con- 
tra, the plaintiff, her husband and three children were liv- 
ing in their farm home, operating their farm in the same 
manner as many farm families in this section of the coun- 
try, working together for the common good. Under the 
facts in this case, we conclude that the contention of the de- 
fendants, above stated, fails, for the want of sufficient evi- 
dence, to establish that the plaintiff, as a married woman, 
carried on a trade or business on her sole and separate ac- 
count. 

The defendants next contend that the judgment in the 
county court against plaintiff and her husband, being in de- 
fault, may be the basis for a plea of res judicata or estop- 
pel in a subsequent action involving the same matter and- 
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is as conclusive on whatever is essential to support it as a 
judgment entered after answer and contest; citing Jones 
v. Knosp, 91 Neb. 224, 185 N. W. 1049. In that case there 
was some language used which gives credence to the posi- 
tion that, by failure to prove coverture in the original ac- 
tion, plaintiff is now estopped from setting up any defense 
to the judgment. However, in the case of Giltner State 
Bank v. Talich, 115 Neb. 236, 212 N. W. 536, this court, in 
speaking of Jones v. Knosp, supra, said: ‘Under the pe- 
culiar facts of that case, the conclusion reached was right; 
but the rule was perhaps too broadly stated, and so far as 
the doctrine announced therein runs counter to this opinion 
it is overruled.” 

In the instant case, it will be noted that the property in- 
volved in the action was not acquired by the plaintiff until 
1932, and not finally until the death of her father in 1941. 
In other words, she did not have any interest in the real es- 
tate here involved at the time of the alleged purchase of the 
tractor. This brings us to the sole essential question for 
determination in this case, and that is: whether or not real 
estate subsequently inherited by the plaintiff from her par- 
ents is subject to the payment of a judgment entered by de- 
fault against her husband and herself for a tractor sold to 
the husband during coverture. On this proposition the fol- 
lowing authorities are applicable: 

It is a rule well settled in this state that a general judg- 
ment against a married woman determines only the liabil- 
ity of the debtor and the amount thereof. See Giltner State 
Bank v. Talich, supra. And on the proposition directly in- 
volved, the court in Curley v. White, 129 Neb. 829, 263 N. 
W. 134, said (p. 837): “The law is well settled in this 
state that the contract of a married woman can only be en- 
forced against the separate estate which she possessed at 
the date of the contract.” Citing Giltner State Bank v. 
Talich, supra; also Kocher v. Cornell, 59 Neb. 315, 80 N. W. 
911. In the latter case the court held: 

“Authority to contract with reference to, and upon the 
faith and credit of, the separate estate of a married woman 
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does not include an inheritance acquired after the making 
_ of a contract by her.” In the instant case, there is nothing 
in the record to disclose that this plaintiff bound her sep- 
arate estate or any estate she might acquire in the future. 

Other assignments of error are set out but need not be 
determined in view of our holding. 
AFFIRMED. 


VIVIAN G. LANDRUM, APPELLEE, V. RUTH RODDY, APPELLANT. 
12 N. W. (2d) 82 


FILED NOVEMBER 26, 1948. No. 31594. 


1, Negligence. The question of the existence of gross negligence 
must be determined from the facts and circumstances in each 
case, 


Gross negligence, within the meaning of section 39-1129, 
Comp. St. Supp. 1941, means negligence in a very high degree, 
or the absence of even slight care in the performance of a duty. 

3. Trial, An instruction, setting forth certain statutes regulating 
the use and operation of motor vehicles upon the highways, 
which contains that part of the statutes which provides that a 
violation thereof is a crime for which the violator should be 
punished is not error. In so far as Missouri P. R. Co. v. Geist, 
49 Neb. 489, 68 N. W. 640, is in conflict herewith, the same is 
overruled. 

4. Negligence. A violation of statutes regulating the use and op- 
eration of motor vehicles upon the highways is. not negligence 
per se, but evidence of negligence which may be taken into con- 
sideration with all the other facts and circumstances in deter- 
mining whether or not negligence is established thereby. 


t 


5. When an action under the guest statute is based’ on 
gross negligence, the comparative negligence statute is appli- 
cable. Sheehy v. Abboud, 126 Neb. 554, 253 N. W. 683, is over- 
ruled in so far as the same is in conflict herewith. 

6. The maxim “volenti non fit injuria” means: If one, 


knowing and comprehending the danger, voluntarily exposes him- 
self to it, though not negligent in so doing, he is deemed to have 
assumed the risk and is precluded from a recovery for an injury 
resulting therefrom. The maxim is predicated upon the theory 
of knowledge and appreciation of the danger and voluntary as- 
sent thereto. 
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7. Within the limits of its terms the maxim of “volenti 
non fit injuria” is applicable to negligence actions in this juris- 
diction. 

8. In actions based on negligence the defense of assump- 
tion of risk under the maxim “‘volenti non fit injuria” is not in- 
consistent with the defense of contributory negligence. 

9. Under the facts of this case the question of whether or 


not the conduct of the appellee is such as to defeat any right to 
recover, to which she may be entitled, is one of contributory neg- 
ligence and should be submitted to the jury. 


APPEAL from the district court for Adams-county: FRANK 
J. MUNDAY, JUDGE. Reversed. 


Stiner, Boslaugh & Stiner, for appellant. 
Blackledge & Conway, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


WENKE, J. : 
This action was commenced in the district court for Ad- 
ams county by Vivian G. Landrum, as plaintiff, to recover 
damages for personal injuries received in an accident oc- 
curring while riding as a guest in the car of Ruth Roddy, 
also known as Ruth Roddy Wood, defendant, who she al- 
leged caused the accident by operating her car in a grossly 
negligent manner. Upon the issues joined the matter was 
submitted to the jury and verdict being rendered in favor 
of the plaintiff and judgment entered thereon, the defend- 
ant appeals. ‘ ; 
For the purpose of this record the plaintiff, Vivian G. 
Landrum, will be referred to as the appellee and the defend- 
ant, Ruth Roddy Wood, will be referred to as the appellant. 
While the issues presented by the pleadings contain the 
question of the defendant’s liability under the guest stat- 
ute for injuries caused by appellant driving her car while 
being under the influence of intoxicating liquor, however, 
there is no evidence to sustain this allegation and the trial 
court was correct in not submitting that question to the 
jury. This, of course, does not affect the evidence of her 
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drinking with reference-to the question of whether or not 
she was guilty of gross negligence. 

The pleadings admit that the accident complained of hap- 
pened on the 26th day of September, 1941, at about 9:00 
p. m. while appellee was riding as a guest of the appellant 
in her Pontiac car while they were traveling from Pueb- 
lo, Colorado, to Lincoln, Nebraska, to visit relatives and 
friends. It occurred at the southeast edge of the city of 
Hastings, Nebraska, at a place where U. S. Highway No. 6 
forms a Y with Elm avenue and that as a result thereof 
the appellee was injured. 

The evidence discloses that appellee is the wife of John 
P. Landrum, a traveling salesman. That about March 1, 
1941, they moved to Colorado Springs, Colorado, but that 
previous thereto they had become acquainted with Ruth 
Roddy, who subsequently thereto on July 5, 1941, married 
Mr. Wood and who is the appellant Ruth Roddy Wood. 
After the Landrums moved to Colorado Springs, which is 
about 42 or 43 miles from Pueblo where the appellant lived, 
the acquaintanceship between the appellee and appellant 
grew very quickly. After May 1, 1941, they were constant- 
ly together over weekends either one going to Pueblo or the 
other to Colorado Springs, each having her own car. The 
appellant was secretary-treasurer of the Western Accept- 
ance Corporation located in Pueblo. Some time in June the 
appellee moved most of her clothes from Colorado Springs 
to Pueblo into the apartment occupied by the appellant and 
from then on spent a great deal of her time in appellant’s 
company. Commencing in July and extending through un- 
til the time of the accident, with the exception of when she 
had an operation in the middle of August, the appellee, who 
had been trained as a stenographer, had part time work 
with the same company for which the appellant was sec- 
retary-treasurer. On July 5, 1941, the appellant was mar- 
ried and took about a two week wedding trip to the state 
of Washington where she left her car with her husband 
and thereafter the appellee’s car was the one used by these 
parties for driving until the day of the accident. In con- 
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nection with the appellant’s work it was necessary as 4 
matter of business that she contact the dealers of automo- 
biles, who were their clients, and as such she visited vari- 
ous places in Colorado and New Mexico. She made such a 
trip in April, 1941, to Trinidad, Colorado, which was about 
90 miles from Pueblo and on which trip the appellee went 
with her. The evidence shows that they drank together on 
this trip, although appellee denies there was any drinking 
in the car. The same thing is true with reference to a trip 
about the last week of July when they attended the Sky 
High Stampede at Monte Vista, Colorado, some 140 miles 
southwest of Pueblo. On the 4th or 5th of September ap- 
pellee’s son drove appellee and himself to Roswell, New 
Mexico, where the son was to attend a military school. Ap- 
pellant took a train to Roswell, which is some 500 to 600 
miles from Pueblo, to drive the car back as the appellee was 
not permitted to drive the car after the operation on her 
foot. They left Roswell on Friday afternoon and drove to 
Amarillo, Texas, where they stayed until Sunday afternoon 
when they drove home. On this trip drinking was indulged 
in. It appears from the evidence that on all of these trips 
and on all occasions, as the appellee states, the appellant 
was a good fast driver and she never complained about the 
speed at which the appellant drove, nor did she object to 
appellant driving her car. As to the trip made on Septem- 
ber 26, 1941, during which trip the accident involved in 
this case happened, it is generally shown by the evidence, 
without dispute, that they left Pueblo about 12 noon moun- 
tain time and arrived in Hastings, Nebraska, where they 
stopped at the J. H. Wehn filling station about 7:45 moun- 
tain time or 8:45 central time. This distance is about 460 
to 470 miles. They stopped at either two or three places 
on the route of travel to have the car serviced. This would 
give them an average driving speed of a little over 60 miles 
an hour without considering time out for stops. When they 
' left Pueblo they put a bottle of Bourbon, a quart of butter- 
milk, and two sandwiches in the car, which sandwiches they 
ate shortly after they left Pueblo. 
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There is, however, this dispute in the evidence. Mrs. 
Landrum testifies that they opened the bottle of Bourbon 
shortly after they left Colorado Springs and each took a 
drink, that the appellant then took three or four drinks be- 
tween there and Alma, Nebraska, where they arrived about 
6:30 mountain time where they each took another drink. 
That after they had stopped in Hastings, where they stayed 
for about fifteen minutes and just before they left, the ap- 
pellee suggested they stop and eat and stay there overnight, 
but the appellant suggested they eat in Lincoln. Shortly 
before leaving the station the appellant took a drink and 
then shortly thereafter while driving away from the sta- 
tion but before reaching the viaduct took the bottle and 
took another drink while the appellee held the steering 
wheel. Appellant stated, it being only about 100 miles to 
Lincoln they would be there in a few minutes. Appellee 
also testifies that while traveling during the day on two 
different occasions she complained about the speed at which 
they were traveling, not because she thought it was dan- 
gerous but because it made her nervous. After they left 
the filling station at Hastings she was sitting on her foot 
and fixing her cosmetics when she looked at the speedome- 
ter as they were going down the viaduct, the north end of 
which is some four or five blocks from the scene of the ac- 
cident, and noticed they were going about 80 miles an hour 
and again protested to the appellant of the high speed, es- 
pecially at night. She remembers very little about the ac- 
cident other than when they reached the Y where Elm ay- 
enue extends north, the appellant failed to make the curve 
to the right on Highway No. 6 and continued straight ahead 
into the ditch on the right side of Elm avenue where the 
car upset. 

The appellant testifies that after they left Pueblo they 
opened the bottle of Bourbon at Goodland, Kansas, where 
they each had a drink and then did not have another drink 
until they reached Alma, Nebraska, where each of them 
took another, which was the last drink they took before the 
accident, and that each of them had two drinks during the 


VOL. 143] SEPTEMBER TERM, 1948 939 
Landrum v. Roddy 


entire trip. That after they had the car serviced in Hast- 
ings and as they proceeded on, the appellee made no sug- 
gestion as to eating and she did not take a drink of Bour- 
bon but that she merely drank a bottle of coke while at the 
station. That as they were going down the viaduct the ap- 
pellee was sitting with one leg under her and her hand rest- 
ing on her knee facing her and fixing her finger nails from 
the light of the glove compartment. Noticing that she was 
going about 45 miles an hour, she mentioned to the appel- 
lee that the road was new to her and asked the appellee to 
help her watch the road to see which way to make the turn. 
That she then released her foot pressure on the accelerator. 
That as they approached the Y in the road Elm .avenue, 
which extended north, seemed to be the better lighted and 
she continued on it and did not notice that it was a gravel 
road until she had gone onto it and then thought she would 
cut across the triangular space in the Y by turning to the 
right and was in the ditch before she realized it was too 
deep. She then attempted to turn back onto Elm avenue to 
the northeast and in doing so the car went over on its top. 
She then turned off the ignition and they got the bottle of 
liquor and put it in one of the bags in the car and honked 
the horn. Appellant denies that at any time during the trip 
the appellee had protested against the speed at which she 
was driving, which during the day on good stretches of the 
road had been between 80 and 90 miles an hour. 

The weather was good and the car was practically new 
and in good working order. It ended upside down in the 
west part of the ditch east of Elm avenue facing northwest 
with its top buried about a foot in the dirt. Its gas tank, 
filled with gas, was in the ditch west of Elm avenue and 
about 40 feet from the car. 

Are the facts sufficient to sustain a finding that the ap- 
pellant was guilty of gross negligence? The record dis- 
closes, if believed by the jury, that the appellant had been 
driving her car at a high rate of speed during the entire 
trip and that shortly before the accident she was going ap- 
proximately 80 miles an hour which speed she continued to 
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maintain until the accident happened. That she was trav- 
eling in the night time over a road with which she was not 
familiar. That she had been drinking intoxicating liquors 
during the entire trip. That she became confused when 
she arrived at the Y in the highway and took the wrong 
road. . That she then attempted to cut across the island in 
the ¥ to get back to the highway and ran into a ditch and 
upset. We have held in many cases that the question of 
the existence of gross negligence must be determined from 
the facts and circumstances in each case. We therefore 
conclude that under the facts as disclosed by the record the 
question of whether the defendant was in this case guilty 
of gross negligence is for the jury. 

The appellant contends that this action being based on 
gross negligence, the definition thereof contained in Instruc- 
tion No. 5 not being in the language of the meaning there- 
of as stated in Morris v. Erskine, 124 Neb. 754, 248 N. W. 
96, such was prejudicial error and grounds for reversal. 
The definition as contained in Instruction No. 5 is as fol- 
lows: ‘‘ ‘Gross negligence’ is such an absence of care on 
the part of the person charged in failing to avoid causing 
er inflicting injury as may be described as reckless and such 
as indicates a reckless disregard for the consequences. It 
is a high degree of negligence.” In Morris v. Erskine, su- 
pra, we said: ‘Gross negligence means great or excessive 
negligence; that is, negligence in a very high degree. It 
may be said that it indicates the absence of even slight care 
in the performance of a duty, * * * ,” and this definition 
has been approved in many of our decisions since that opin- 
ion. However, there are other decisions of this court de- 
fining gross negligence which do not use the exact language 
of the definition in Morris v. Erskine, supra, but do have 
the same meaning. None of these definitions refer to the 
requirement of the act as being reckless, nor do we think 
any such requirement was intended by the statute. While 
this requirement may be said to be beneficial to the appel- 
lant, however, a careful examination of the entire defini- 
tion does not bring it within the meaning of our definition 
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under the statute. While it is not required that an instruc- 
tion defining gross negligence exactly follow that given in 
Morris v. Erskine, supra, its meaning must be the same. 
When a definition has been given by this court and contin- 
uously approved, no error can be had by using that defini- 
tion and uniformity in the courts will be obtained thereby. 

The appellant further contends that the court commit- 
ted prejudicial error by including in Instruction’ No. 6 the 
fact that by violation of the laws of the road in Nebraska 
the defendant became criminally liable, citing as authority 
therefor the case of Missouri P. R. Co. v. Geist, 49 Neb. 489, 
68 N. W. 640. That part of Instruction No. 6 containing 
reference thereto is as follows: : 

“Tt shall be unlawful for any person to operate any mo- 
tor vehicle while under the influence of alcoholic liquor. 
Any person who shall operate any motor vehicle while un- 
der the influence of liquor shall be deemed guilty of a crime, 
and upon conviction thereof shall be punished. a ® 

“Any person who drives any vehicle in such a manner as 
to indicate either a willful or wanton disregard for the 
safety of persons or property is guilty of reckless driving, 
and upon conviction thereof shall be punished.” (Italics 
ours.) 

However, in quoting these statutes, we do not think the 
trial court erred in including that part which provided that 
a violation thereof was a crime for which the violator 
should be punished. In so far as Missouri P. R. Co. v. Geist, 
supra, is in conflict herewith, the same is overruled. 

While instruction No. 6 is poorly phrased, however, with- 
in the rule announced in LaFleur v. Poesch, 126 Neb. 263, 
252 N. W. 902, it did properly submit to the jury the ques- 
tion of the effect of the violations, if any, of any statutes 
regulating the use and operation of motor vehicles upon 
the public highways. The rule as announced in LaFleur v. 
Poesch, supra, is as follows: “ * * * a violation of stat- 
utes regulating the use and operation of motor vehicles up- 
on the highways is not negligence per se, but evidence of 
negligence which may be taken into consideration with all 
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the other facts and circumstances in determining whether 
or not negligence is established thereby. Stevens v. Luther, 
105 Neb. 184; Dorrance v. Omaha & C. B. Street R. Co., 
105 Neb. 196; Thomas v. Rasmussen, 106 Neb. 442; Taylor 
v. Koukal, 107 Neb. 409; Burkamp v. Roberts Sanitary 
Dairy, 117 Neb. 60.” 

Does the comparative negligence statute, section 20-1151, 
Comp. St. 1929, which is as follows: ‘In all actions brought 
to recover damages for injuries to a person or to his prop- 
erty caused by the negligence of another, the fact that the 
plaintiff may have been guilty of contributory negligence 
shall not bar a recovery when the contributory negligence 
of the plaintiff was slight and the negligence of the defend- 
ant was gross in comparison but the contributory negli- 
gence of the plaintiff shall be considered by the jury in the 
mitigation of damages in proportion to the amount of con- 
tributory negligence attributable to the plaintiff ; and all 
questions of negligence and contributory negligence shall 
be for the jury,” (Italics ours) apply in cases arising un- 
der the guest statute, section 39-1129, Comp. St. Supp. 1941, 
which is as follows: “The owner or operator of a motor 
vehicle shall not be liable for any damages to any passen- 
ger or person riding in said motor vehicle as a guest or by 
invitation and not for hire, unless such damage is caused 
by the driver of said motor vehicle being under the influence 
of intoxicating liquor or because of the gross negligence of 
the owner or operator in the operation of such motor ve- 
hicle. For the purpose of this section, the term ‘guest’ is 
hereby defined as being a person who accepts a ride in any 
motor vehicle without giving compensation therefor, but 
shall not be construed to apply to or include any such pas- 
senger in a motor vehicle being demonstrated to such pas- 
senger as a prospective purchaser.” (Italics ours.) In 
Sheehy v. Abboud, 126 Neb. 554, 253 N. W. 683, we held 
that the statute was not ordinarily applicable in actions in- 
volving the guest statute. In the case of Morris v. Erskine, 
supra, we held: “We are of the opinion that in adopting 
the guest act the legislature used the term ‘gross negli- 
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gence’ as indicating a degree of negligence.” And in Rog- 
ers v. Brown, 129 Neb. 9, 260 N. W. 794, we said: “The 
remedy of a motorist’s guest for negligence resulting in 
personal injuries, as protected by the constitutional provi- 
sion, that ‘every person, for any injury done him in his 
lands, goods, person, or reputation, shall have a remedy by 
due course of law,’ was not taken away by the guest law. 
* * * The legislature merely changed the degree of proof 
essential to a recovery for damages.” The statute section 
20-1151, Comp. St. 1929, above quoted, refers to all actions 
caused by the negligence of another. We believe the cor- 
rect construction of the guest statute to be as stated in 
the concurring opinion of Judge Harvey in the case of Kos- 
ter v. Matson, 189 Kan. 124, 30 Pac. (2d) 107: “It (the Ne- 
braska guest statute) does not purport to take away from 
him the defense of contributory negligence which he had to 
all actions for negligence before the statute was enacted. 
The obvious purpose of the statute was to relieve him from. 
certain liability, not to remove defenses then available to 
him. The result necessarily is that what we speak of as 
' contributory negligence remained as a defense in an action 
for gross negligence under the statute.” When an action 
under the guest statute is based on gross negligence, the 
comparative negligence statute is applicable. Sheehy v. 
Abboud, supra, is overruled in so far as the same is in con- 
flict herewith. 

The appellant pleaded that the appellee had assumed the 
risks of injury incident to the trip and the court failed to 
instruct with reference thereto. “A party to an action is 
entitled to have the jury instructed with reference to his 
theory of the case, when the pleadings present the theory 
as an issue and it is supported by competent evidence.” 
Boice v. Palmer, 55 Neb. 389, 75 N. W. 849. This presents 
the following questions: First, is the principle of the as- 
sumption of risk available in a tort action based on negli- 
gence? Second, if available, is it consistent with the de- 
fense of contributory negligence? Third, if consistent with 
contributory negligence, do the facts here present a ques- 
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tion of contributory negligence, assumption of risk, or both? 

In the case of Wilkins v. Water & Light Co., 92 Neb. 513, 
138 N. W. 754, we held: “The doctrine of assumption of 
risk arises from the relation of master and servant, and 
does not constitute a defense where that relation does not 
exist between the parties.” And as stated in 38 Am. Jur. 
845, sec. 171: “ * * * there is authority for confining the 
doctrine of assumption of risk to cases arising out of the 
relation of master and servant, or at least to cases involv- 
ing a contract relationship, * * * .’ However, in the case 
of Thompson v. Young Men’s Christian Ass’n, 122 Neb. 843, 
241 N. W. 565, we held: “ * * * risks which are obvious 
to a person are assumed by her, where, as in the present 
case, the relation is that of owner and invitee or patron,”’ 
and this was approved in Wendell v. Roberts, 125 Neb. 619, 
251 N. W. 264. We have also in Kelly v. Gagnon, 121 Neb. 
113, 236 N. W. 160, approved the rule announced in Olson 
v. Hermansen, 61 A. L. R. 1243 (196 Wis. 614, 220 N. W. 
203): ‘Guests who accept the hospitality of the driver of 
an automobile accept whatever risk attends the degree of 
proficiency of such driver and his usual and customary hab- 
its of driving with which they are familiar.” This same 
principle was inferentially approved in Swengil v. Martin, 
125 Neb. 745, 252 N. W. 207, and McGrath v. Nugent, 133 
Neb. 237, 274 N. W. 549. From a survey of the many cases 
on the subject it now seems well established that one who 
voluntarily assumed the risk of injury from a known dan- 
ger is barred from a recovery in a negligence case withir. 
the maxim of “‘volenti non fit injuria.”’ As stated in 38 Am. 
Jur. 845, sec. 171: ‘“ * * * it is now fairly well settled that 
the defense of assumed risk may exist independently of the 
relation of master and servant. The maxim, ‘volenti non fit 
injuria, applies in a proper case independently of any con- 
tract relation. It is said that one who knows, appreciates, 
and deliberately exposes himself to a danger ‘assumes the 
risk’ thereof. One cannot deliberately incur an obvious 
risk of personal injury, especially when preventive meas- 
ures are at hand, and then hold the author of the danger 
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for the ensuing injury.” The maxim “volenti non fit in- 
juria’”’ has been defined in White v. MeVicker, 216 Ia. 90, 
246 N. W. 385, as follows: ‘“ * * * the maxim meant the 
defense arising from a specific assent by the party injured 
to the particular act which, if done without assent, would 
be a legal wrong. * * * ‘conduct as shows a willingness to 
take the chances of the defendant’s action and run the risk; 
i. e., a general assent to a condition which may or may not 
give rise to the particular injury.’” Also, as stated in 
Gover v. Central Vermont Ry. Co., 96 Vt. 208, 118 Atl. 874: 
“If one, knowing and comprehending the danger, voluntar- 
ily exposes himself to it, though not negligent in so doing, 
he is deemed to have assumed the risk and is precluded 
from a recovery for an injury resulting therefrom. The 
maxim is predicated upon the theory of knowledge and ap- 
preciation of the danger and voluntary assent thereto.” 
See, also, discussion in 1 Shearman and Redfield, Law of 
Negligence (6th ed.) 290, sec. 114b. This principle as to the 
assumption of risk in negligence cases has been adopted in 
many jurisdictions. See Gover v. Central Vermont Ry. Co., 
supra; Freedman v. Hurwitz, 116 Comn. 283, 164 Atl. 647; 
White v. McVicker, supra; Edwards v. Kirk, 227 Ia. 684, 
288 N. W. 875; Columbia Amusement Co. v. Rye, 288 Ky. 
179, 155 S. W. (2d) 727; Adams’ Adm’r. v. Callis & Hughes, 
253 Ky. 382, 69 S. W. (2d) 711; Bradburn v. Wabash R. 
Co., 184 Mich. 575, 96 N. W. 929; Watterlund v. Billings, 
112 Vt. 256, 23 Atl. (2d) 540. This principle operates in 
a rather strictly limited field. A person, in entering upon 
an undertaking, may be fully aware of the danger and may 
use all the care that it is possible to use; in fact, the very 
danger involved may make him more careful than usual. 
Certainly in such a case it cannot be said that he is guilty 
of contributory negligence. However, there is a question 
involved of whether or not he has voluntarily assumed the 
risk of the danger. Since the application of the maxim is 
extending beyond contractual relations the doctrine of as- 
sumption of risk, its application must be strictly limited to 
the terms thereof. Within the limits of its terms the max- 
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im of “volenti non fit injuria”’ is applicable to negligence 
actions in this jurisdiction. 

Is the defense of assumption of risk in negligence cases 
under the maxim “volenti non fit injuria’ consistent with 
the defense of contributory negligence? A discussion of 
this distinction is found in 38 Am. Jur. 847, sec. 172: “The 
defense of assumption of risk is closely associated with the 
defense of contributory negligence. One who does not ex- 
ercise ordinary care for his own safety is said, speaking 
broadly, to assume the risk, that is, take the chance, of be- 
ing hurt. The defense of assumption of risk is not incom- 
patible with contributory negligence; the two defenses may 
arise under the same state of facts. Some courts regard 
the defenses as interchangeable. However, there is'a clear 
distinction between the defense of assumption of risk and 
the defense of contributory negligence, notwithstanding 
they may arise under the same set of facts and may some- 
times overlap. There is a line of demarcation which, if 
carefully scrutinized and followed, will allow the court to 
differentiate between them. Assumption of risk rests in 
contract or in the principle expressed by the ancient max- 
im, “volenti non fit injuria,” whereas contributory negli- 
gence rests in tort. The former involves a choice made 
more or less deliberately and negatives liability without 
reference to the fact that the plaintiff may have acted with 
due care, whereas the defense of contributory negligence 
implies the failure of the plaintiff to exercise due care. As 
stated in some decisions, assumption of risk is a mental 
state of willingness, whereas contributory negligence is a 
matter of conduct.” A further discussion of this will be 
found in 45 C. J. 1043, sec. 600. As stated in White v. Mc- 
Vicker, supra: ‘While the doctrine of contributory negli- 
gence and assumption of risk may arise under the same set 
of facts and sometimes thus overlap each other, yet we have 
consistently distinguished them and held that they are dis- 
tinct and separate and must not be confounded with each 
other.” As stated in Watterlund v. Billings, supra: “There 
is a distinction between the doctrine of contributory negli- 
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gence and the doctrine of assumed risk, since there may be 
the voluntary assumption of the risk of a known danger 
such as will bar one from recovery for injury to person or 
property, even though in the exercise of due care.” To like 
effect are Gover v. Central Vermont Ry. Co., supra; Galves- 
ton, H. & H. R. Co. v. Hodnett, 106 Tex. 190, 163 8S. W. 138; 
Freedman v. Hurwitz, supra; Bradburn v. Wabash R. Co., 
supra; Fandek v. Barnett & Record Co:, 161 Wis. 55, 150 
N. W. 537; Biersach v. Wechselberg, 206 Wis. 113, 238 N. 
W. 905. Assumption of risk under the maxim ‘“‘volenti non 
fit injuria’” involves a choice made more or less deliberately 
and negatives liability without reference to the fact that 
the plaintiff may have acted with due care, whereas, the de- 
fense of contributory negligence implies the failure of the 
plaintiff to exercise due care. It may be said that contrib- 
utory negligence involves the notion of some fault or breach 
of duty on the part of the one charged therewith, or a fail- 
ure to use such care for his safety as an ordinary prudent 
person would have used under the same or similar circum- 
stances. On the other hand, under the assumption of risk, 
even though the risk be obvious, the person may be free 
from any suggestion of fault or negligence on his part. 
While under a certain set of facts the two may be difficult 
to distinguish and sometimes seem to overlap, yet when 
carefully considered they can be distinguished and are dis- 
tinct and separate and not inconsistent. 

The two defenses being consistent, do the facts here pre- 
sent an issue of contributory negligence, assumption of risk, 
or do they overlap so that both issues should be present? 
Appellee voluntarily consented to ride in appellant’s car 
from Pueblo to Lincoln knowing from her previous expe- 
riences that appellant was a fast driver and in the habit 
of drinking intoxicating liquors, in fact, appellee joined in 
the drinking thereof. Upon warning appellant that her 
fast driving between Pueblo and Hastings made her nerv- 
ous, the appellee knew that the speed had not been dimin- 
ished. She realized this at Hastings, where they stopped 
and other transportation was available, for they had just 
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traveled from Alma, Nebraska, a distance of about 90 miles 
after dark in about an hour and fifteen minutes. The evi- 
. dence also discloses testimony that she warned appellant of 
the high speed shortly before the accident. As stated in the 
case of Van Fleet v. Heyler, 51 Cal. App. (2d) 719, 125 Pac. 
(2d) 586: ‘The true rule on this point is not that a guest 
must, where he knows the driver’s conduct is improper, 
leave the car merely if he has reasonable opportunity to do 
so, but that he must leave it, a reasonable opportunity be- 
ing afforded, if a person in the exercise of ordinary care 
would do so under the circumstances.” And in Curran v. 
Earle C. Anthony, Inc., 77 Cal. App. 462, 247 Pac. 236: 
“While one who knows or should know that the driver is 
carelessly operating the car must use ordinary care for his 
own safety, and it is incumbent upon him to take proper 
steps for his own protection, still whether failure to pro- 
test against the course being pursued by the driver, or to 
leave the vehicle, constituted a want of ordinary care which 
proximately contributed to his injuries was a question of 
fact to be submitted to the jury, unless from the evidence 
but one conclusion might reasonably be drawn.” To like 
effect is Dedman v. Dedman, 155 Tenn. 241, 291 S. W. 449, 
and Gudbrandsen v. Pelto, 199 Minn. 220, 271 N. W. 465. 
While situations may arise where the conduct of the guest 
is such that none of his acts may fall within the category 
of negligence but where he had full knowledge and volun- 
tarily accepted the risks of those things which caused the 
accident out of which he was injured and the question be 
one of assumption of risk, however, generally the question 
of whether or not the conduct of the guest while riding in 
the car of his host would preclude him from recovering 
damage if his host is guilty of gross negligence in causing 
the same is one of contributory negligence. Under the facts 
of this case the question of whether or not the conduct of 
the appellee with reference to her joining with the appel- 
lant in the drinking of intoxicating liquor while traveling 
in a car at a high rate of speed which she knew the appel- 
lant was in the habit of doing, the sufficiency of the warn- 
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ings which she said she gave, her failure to get out at Hast- 
ings when the opportunity presented itself and other trans- 
portation was available, and her general conduct in riding 
as a guest in the car while it was traveling in the night 
time and at a high rate of speed is such as to defeat any 
‘right to recover herein to which she may be entitled is a 
question of contributory negligence and under all of the 
facts, one that should be submitted to a jury. 

For the reasons herein set forth, the judgment and ver- 
dict of the lower court are reversed and set aside and the 
action is remanded to the lower court for a new trial in 
accordance herewith. 

REVERSED. 

YEAGER, J., participating on briefs. 


ANNA M. LONG, APPELLEE, V. RAILWAY MAIL ASSOCIATION, 


APPELLANT. 
12 N. W. (2d) 113 


FILED NOVEMBER 26, 1943. No. 31651. 


1. Appeal and Error. In reviewing a motion for a directed verdict 
or dismissal made at the close of all the evidence, this court will 
assume the existence of every material fact which competent evi- 
dence tends to establish and give the plaintiff the benefit of the 
logical inferences therefrom. 

2. Insurance. In an action on a policy of accident insurance which 
provides for payment upon death through external, violent and 
accidental means effected directly, independently and exclusively 
of all other causes and further provides there shall be no liability 
whatever unless death results wholly from the injury nor when 
any disease, defect or bodily infirmity is a contributing cause of 
death, the beneficiary cannot recover for accidental death where 
the effect of a disease existing in the insured at the time of the 
accident, added to the effect of the accident, caused the death, 
provided the accident alone would not have caused the death had 
the insured not been so diseased. 

3. Evidence. A verdict may not rest on mere possibilities, conjec- 
ture, or speculation. 
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APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed and dismissed. 


Rosewater, Mecham, Shackelford & Stoehr, for appel- 
lant. 


Tunison & Joyner and Edward F. Leary, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


WENEE, J. 

This action was commenced in the district court for Doug- 
las county by Anna M. Long, as plaintiff, against the Rail- 
way Mail Association, a corporation, as defendant, seeking 
to recover, as beneficiary, on a certificate of accident insur- 
ance issued by the defendant upon the life of her husband, 
Chester R. Long, for his death caused wholly and alone 
from sudden, violent and accidental injuries. From a ver- 
dict for the plaintiff and judgment entered thereon, includ- 
ing an allowance of attorneys’ fee, the defendant has ap- 
pealed. 

For the purpose of this opinion the plaintiff will be re- 
ferred to as the appellee and the defendant as the appellant. 

The appellant contends that the trial court erred in over- 
ruling its motion for a directed verdict or dismissal made 
at the close of all the evidence as the verdict is wholly un- 
supported by the evidence. Therefore, the first question 
presented by this appeal is whether or not there is any evi- 
dence in the record sufficient to submit to the jury the ques- 
tion of the appellant’s liability under the provisions of the 
policy that it issued to the deceased. In construing the evi- 
dence the court will follow the rule announced in McNaught 
v. New York Life Ins. Co., ante, p. 220, 12 N. W. (2d) 108: 
“This court, in reviewing such decision, will assume the ex- 
istence of every material fact which the evidence on behalf 
of the plaintiff tends to establish, including the answers to 
the hypothetical questions by the doctors, and, in addition, 
give the plaintiff the benefit of the logical inferences there- 
from. See Zielinski v. Dolan, 127 Neb. 153, 254 N. W. 695; 
In re Estate of Skade, 135 Neb. 712, 283 N. W. 851.” 
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The evidence discloses that on March 28, 1918, Chester 
R. Long, the deceased, then being a mail clerk, obtained 
from the appellant association an accident insurance pol- 
icy, No. 25843, which he kept in full force and effect at 
all times and which remained in force at the time of his 
death and that he named the appellee as beneficiary therein. 
Sometime in 1932 the deceased retired from his active du- 
ties and thereafter occupied his time in taking care of his 
yard and home, traveling, and in his hobbies of hunting 
and fishing, of which he was very fond. That on or about 
the 20th day of July, 1989, the deceased, with his friend 
William J. Frenking, went fishing on the Platte river near 
the latter’s shack. In the afternoon of said day while wad- 
ing in the river he received severe cuts and lacerations be- 
low his knees from barbed wire which was submerged in 
the river. He remained at the shack, although not doing 
any more fishing, until the next forenoon when he returned 
to his home. The scratches on his legs had become red and 
inflamed and Dr. Niehaus was called and he prescribed a 
treatment of epsom salts solution which Mrs. Long applied 
for three or four days, after which vaseline was used. The 
inflammation to a large extent receded and the legs became 
white and scars formed on the injured parts. Dr. Niehaus 
again called at the house on August 1st and on August 10th 
deceased called at the doctor’s office at which time he dis- 
charged him from further treatment. During the first part 
of this time the deceased was confined to his home but later 
on was up and about the yard and attended to the other mat- 
ters such as buying groceries, etc. On August 10th after re- 
turning from Dr. Niehaus’ office he went to the grocery store 
to buy groceries and then during the afternoon at about 4 
o’clock, while visiting with a friend, the deceased had a 
stroke affecting the left side of his body. Dr. Bliss was 
called, but in his absence Dr. Anderson came to the home 
and shortly thereafter Dr. Bliss arrived. The deceased was 
taken to the hospital where he lingered until August 15th 
when he died. An autopsy was performed on the body by 
Dr. Baker, in the presence of Dr. Bliss and Dr. Niehaus, 
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whose report is in evidence. At the time of his death the 
deceased was about 71 years of age and prior to the scratch- 
ing of his legs while wading in the Platte river had enjoyed 
an active outdoor life for a man of his advanced years. 

The jury returned the following verdict: “We, the jury 
duly impaneled and sworn in the above entitled cause, do 
find that Chester R. Long came to his death on the 15th of 
August, 1939, solely and entirely by reason of an accident 
whereby he received lacerations to his legs while fishing, 
and without in any manner having his death caused by rea- 
son of any diseased condition existing prior to the time of 
said accident.” 

The certificate and the appellant’s constitution, which is 
a part thereof, contain the following provisions which are 
applicable: 

The insurance certificate provides: “If the member * * * 
receive bodily injuries * * * through external, violent, and 
accidental means * * * .” And further: “If death shall re- 
sult from such injuries alone * * * the Association will 
pay $4,000.00 * * * to Anna Long, his wife.” Section 8 (d) 
of Article XVI of the constitution provides: ‘Accidental 
death and accidental injuries are defined to be either sud- 
den, violent death, or accidental injuries, from violent and 
accidental means alone, resulting directly, independently 
and exclusively of all other causes * * * . There shall be 
no liability whatever unless death or disability results whol- 
ly from the injury, nor when any disease, defect or bodily 
infirmity is a contributing cause of death or injury * * * .” 

The rule is well settled that policies of this character are 
to be construed liberally and ambiguous provisions or those 
capable of two constructions should be construed favorably 
to the insured and against the insurer. However, plain, ex- 
plicit language cannot be disregarded nor an interpretation 
given the policy at variance with a clearly disclosed intent 
of the parties. Taking the policy herein involved, it admits 
of but one construction. It provides that the company in- 
sures against injury or death through external, violent, and 
accidental means which results directly, independently and 
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exclusively of all other causes and there shall be no liabil- 
ity whatever unless death or disability results wholly from 
the injury nor when any disease, defect, or bodily infirmity 
is a contributing cause of death or injury. 

In the case of Russell v. Glens Falls Indemnity Co., 134 
Neb. 631, 279 N. W. 287, involving an accident policy with 
provisions in effect the same as the policy herein involved, 
we laid down the rule applicable there as follows: “If the 
results of the accident, added to the diseased condition of 
an insured, produced the ultimate total result, under policy 
having the phrase ‘wholly or in part, directly or indirectly,’ 
there could be no recovery. But the disease must be of such 
a substantial character as to cause or in a substantial way 
to cooperate with the results of the injury to produce the 
total disability. Of course, in a case where the disease of 
which an insured was disabled resulted from the accidental 
injury, the situation would be different; as also it would 
be if the insured had a disease and the accidental injury 
caused the disablement independently of the disease.” It 
should be carefully observed, as stated in the foregoing 
opinion, that where the policy does not include the provi- 
sion “There shall be no liability whatever unless death or 
disability results wholly from the injury, nor when any dis- 
ease, defect, or bodily infirmity is a contributing cause of 
death or injury,” or a like phrase, that a different rule ap- 
plies as therein set forth but which has no application here. 

The undisputed evidence shows that the deceased had an 
advanced case of diabetes, an extreme case of arteriosclero- 
sis or hardening of the arteries from the heart and to the 
brain, had apparently had a previous partial or complete 
occlusion of the coronary artery, had a severe fibrous or 
scar tissue condition of the heart and the septum of the 
heart was in a necrotic condition. The death certificate 
signed by Dr. Bliss gives as the cause of the death “Cere- 
bral Thrombosis, right Lenticulo Striate artery, with left 
hemiplegia. General arterio sclerosis. Coronary artery 
thrombosis. Diabetes Mellitus. Receding cellulitus both 
legs. Secondary to barb wire injury (recent).” All of the 
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medical witnesses of both appellee and appellant agree that 
it correctly reflects the causes from which Mr. Long died. 
Under the rule announced in Russell v. Glens Falls Indem- 
nity Co., supra, the appellee would be precluded from re- 
covery unless he came within one of the exceptions thereto. 
It appears without question that the insured did not die 
from any accidental injury independent of these diseases. 

The question is, is there any evidence upon which a jury 
might base its verdict that the diseased condition from 
which the insured died resulted from the accidental injury? 

Dr. F. W. Niehaus testified in part as follows: “Q. Now, 
what was the nature of this infection that you observed 
there on his legs? A. We did not make any smears or cul- 
tures, but it looked something like erysipelas; not erysipe- 
las, but what we call erysipeloid, an infection probably due 
to streptococcus. * * * It was a streptococcus infection. Q. 
These streptococci that you refer to in these wounds, do 
they in any way affect the lining of an artery? A. Well, 
they could, yes. Q. You don’t know whether it (strepto- 
coccus) did or did not (get into the blood stream)? A.”I 
don’t know. Q. You found no evidence of streptococcus in 
the areas occlusioned, did you? A. No. Q. The local in- 
fection would not have caused the death had there not have 
been an arteriosclerosis in the already occluded arteries? 
A. No, it would not. Q. The occlusion of the arteries was 
probably hastened by the diabetic condition that the man 
had, that predisposed him to arteriosclerosis, didn’t it? A. 
Yes. Q. Now, coming back to this necrotic condition which 
the autopsy discloses in the brain and in the heart, to my 
understanding you say that the condition could develop 
within a period of five days? A. Yes, it could. Q. Now, 
we can say now that this man had a very advanced condi- 
tion of arteriosclerosis in the arteries around the heart, the 
aorta, the coronary arteries, and also that artery in the 
brain, a very advanced case? A. That is right. Q. And 
that was a very important factor in causing his death? A. 
That is right.”” (Our insert.) 

Dr. R. W. Bliss testified in part as follows: “Q. Any 
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scratch or wound on the limbs or legs or on the hands is 
dangerous because of the possibility of gangrene setting in, 
in a diabetic? A. Correct. Q. Much more dangerous than 
it would be in a person who is not diabetic, is that right? 
A. Yes. We do not like to see any infection in a diabetic. 
Q. Now, is it your idea that infection may have accelerated 
the laying down of deposits in the artery? A. Yes. Q. 
Atheromatous deposits, including the aorta? A. It might 
have been a factor. Q. So that the death was due to a com- 
bination of things, the progressive atherosclerosis and the 
effect of the infection? A. Correct. Q. If the man had not 
had established—(interrupted). A. And his diabetes. Q. 
The three factors then combined to cause his death? A. 
Yes. Q. Then, as I understand you, Doctor, in your opin- 
ion, based on the facts you have testified to here, in your 
opinion the infection from the barbed wire injuries caused 
the onset or change of this cerebral thrombosis and coro- 
nary thrombosis, is that right? A. Not exactly. I would 
not go so far as to say it caused. I would say it easily may 
have been a very definite factor in this process, in this in- 
fection. It may very easily have been, in my opinion, a 
factor to which I have testified.” 

Dr. Charles Baker testified in part as follows: “Q. What 
in your opinion, was the cause of his death? A. This man 
died of myocardial infarction or thrombosis of the cerebral 
vessels. Q. Do you have an opinion, Doctor, as to the in- 
vading general cause from these two. things from which 
you say he died? A. Yes, I have an opinion, sir. Q. What 
is that? A. I am of the opinion that the cellulitis which 
this man had might have precipitated it. Q. This necrosis, 

-which you described in the brain, and also in the coronary 
vessels, you stated, I believe, could develop slowly or rapid- 
ly, is that correct? A. That is true. * * * A. You mean 
atherosclerosis? Q. Yes. <A. Yes, it may develop rapidly. 
Q. Then finally, Doctor, you say that microbes or toxins 
could come from the legs up through the veins to the heart 
and then to the lungs and back into the arteries, is that 
correct? A. It is possible. Q. How far would you go on 
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that, Doctor? If you say that this man had no arterio- 
sclerosis at all, in that short space of time could that in- 
fection in between July 20th and August 15th, as the his- 
tory as we have it here shows, with no temperature rise, 
no abnormal pulse rate and only in bed five days, do you 
think, with the evidence that you have there, the evidence 
of that infection and the seriousness of it, could have caused 
all this arteriosclerosis that you found there? A. No, I do 
not think it would cause that arteriosclerosis that I found 
there. Q. Do you think it caused that scarring that you 
say had come from a previous occlusion or partial - occlu- 
sion? A. No. Q. It is quite evident from the condition 
you found in these arteries, extreme degree of atheroscle- 
rosis, that in the light of that history the atherosclerosis 
must have been far advanced before the man had the acci- 
dent? A. Yes, I am of the opinion that he had far ad- 
vanced atherosclerosis. Q. Then if the infection which you 
say may have been a factor was in fact the factor, it was 
only one of several] factors causing the man’s death, is that 
right? A. Well, the man had several things that caused 
his death. The part that the infection played in this at the 
time he died, I think, was minor, but previous to that the 
infection may have played its role previous to his death.” 
From an examination of the foregoing parts of these doc- 
tors’ testimony and from a consideration of the testimony 
of the record as a whole, it is undisputed that the insured 
came to his death by a combination of causes. He had an 
advanced case of diabetes which made him more susceptible 
to infection and which hastens arteriosclerosis or harden- 
ing of the arteries; he had a severe case of arteriosclerosis 
which normally develops over a long period of time; he had 
fibrous scar tissue in the heart; he had had a previous com- 
plete or partial occlusion of the coronary artery; he had a 
necrotic condition of the heart, all of which, according to 
the testimony, had its part in causing his death and under 
the rule herein would preclude the appellee from recover- 
ing. To say that a jury might, from the evidence here set 
forth and the record as a whole say all of these conditions 
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resulted from and occurred after the accident on July 20, 
1939, and the infection that developed therefrom, is to per- 
mit the jury to come to a verdict based solely on possibili- 
ties, conjectures, or speculation which we have said many 
times is not sufficient to sustain a verdict. Peabody v. Con- 
tinental Life Ins. Co., 128 Neb. 23, 257 N. W. 482; Securi- 
ties Investment Corporation v. Krejci, 132 Neb. 146, 271 N. 
W. 287. For the reasons herein stated the motion of the 
appellant, made at the close of all the testimony, for a di- 
rected verdict or dismissal should have been sustained. 

In view of the foregoing it is not necessary to discuss 
other assignments of error. 

REVERSED AND DISMISSED. 


Action. 


INDEX 


Causes involving different defendants cannot be joined 
unless each cause affects them all and they have a joint 
or common liability or interest, and separate causes 
against separate defendants cannot lawfully bé joined. 
Sickler v. City of Broken Bow. .....2...:.c:0--20000-+0eeveeeeee iran. 
A joinder of causes of action is the uniting of two or 
more demands or rights of action in one action, and mis- 
joinder is the joinder in one complaint of plural causes 
which cannot lawfully be joined. Sickler v. City of Bro- 
Wee, BOW soccccctccerecse ee oes oie SoceSesatiatacssa seca eattacten eben! 
Laches is not based on the mere passage of time as is the 
statute of limitations but it is founded upon inequity re- 
sulting from changed conditions of the property or the 
parties. State v. Platte Valley Public Power and Irriga- 
CO. DIASET ICE. ie ooo oedae cdo DacessatotecncsdtaS cieadendate vesvacnaebetecd 
Under the declaratory judgment act, an equity court has 
the power to determine the parentage of a child. Carl- 
BOW. Bartels in. vee seco ccs Sack ca sesstdae deca soseage tectdvceaduagtaateveaatar 
The granting of declaratory relief is a matter within 
discretion of the court, to be exercised or not according 
to circumstances of case under consideration. Carlson 
Do BOrt eles. 5.0 ove ccecvescedeencd ih tea leaeg tl alicanrostng tous eect 


Adverse Possession. 


1. 


A riparian owner is ordinarily entitled to access to the 
stream, but this is a right that may be lost by the ad- 
verse possession of another for the statutory period. 
Conkey v. Knudsen... eecececececeeeecesesececeesessesusvssceseseseseseesneses 
The plea of title to land by adverse possession, to be ef- 
fective, must be proved by actual, open, exclusive and 
continuous possession under claim of ownership for the 
statutory period of ten years. Wells v. Tietge................ 
In action to quiet title to realty, evidence was not suf- 
ficiently clear and convincing to sustain defendants’ 
claim of title by adverse possession. Wells v. Tietge........ 
Before a party who is in possession under a contract of 
purchase of real estate may claim title by adverse pos- 
session against the holder of a fee simple title, he must 
prove that he surrendered possession or notified his ven- 
dor or the vendor’s ‘assignee, by some unequivocal act, 
that he no longer held possession under contract, and 
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that he thereafter held land adversely for ten years. 
Hadley v. Platte Valley Cattle C0.............:cs1cceceeeeeeeeees 


and Error. SEE CRIMINAL LAW. TRIAL. 

The repetition by trial court of a proposition of law in 
instructions each time in proper connection with facts or 
other principles involved, or where it does not appear 
that the effect was to perplex or mislead the jury, is not 
ground for reversal. Van Auker v. Steckley’s Hybrid 
Seed: (Corn. CO cisctsssisecsisce.coeccacsnceatecssieatgat cates te Staeevees ieceetiece 
A verdict for damages may be set aside as excessive 
when it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, mistake, or some other 
means not apparent in the record, or it is clear that the 
jury disregarded the evidence or rules of law. Van 
Auker v. Steckley’s Hybrid Seed Corn Co..0......200-cccccc00e 
The filing of an appeal shall vest in any appellee the 
right to a cross-appeal, which need only to be asserted 
by him in his briefs filed in the supreme court. In re 
Estate of Dalbey. oo... ....2c2ccccecceeceecceceeenneeeenecee steveeeeneeseeeeeneecees 
A motion to dismiss after plaintiff has rested must be 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party 
against whom the motion is directed, and said party is 
entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that can 
reasonably be deduced from the facts in evidence. An- 
derson v. Robbins Incubator C...0.......ccceccceceeeeeeceeeeneeeeeeeees 
When an appeal is taken without a bill of exceptions, the 
supreme court will determine whether the pleadings sus- 
tain the decree entered and where the pleadings sustain 
the decree only questions of law will be considered. Lin- 
coln Joint Stock Land Bank v. Barnes.............222...000000--0 
An order is not final when the substantial rights of the 
parties involved in the action remain undetermined and 
when the cause is retained for further action. Lincoln 
Joint Stock Land Bank v. Barnes. ............:c0c10ce1eseeeeeteeeeees 
An order entered when the substantial rights of the par- 
ties involved in the action remain undetermined, and 
when the cause is retained for further action, is inter- 
locutory and is not appealable. Lincoln Joint Stock 
Land Bank v. Barnes...........2---.----:1cseceeeecoceeeeneeeeeesnnseeeseeesseees 
An order entered when no further action of the court is 
required to dispose of the cause pending is final and an 
appeal or proceedings in error will lie therefrom. Lin- 
coln Joint Stock Land Bank v. Barnes 
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9. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


1%. 


A trial court is vested with wide discretion in disposing 
of an application for a continuance filed on the eve of the 


961 


trial, and a refusal to grant such continuance will not . 


constitute reversible error unless there has been an 
abuse of discretion. Aron v. Mid-Continent Co................. 


87 


An instruction, though erroneous, is not prejudicial un- © 


less it adversely affects appellant’s rights. Harstick v. 
I CCK OR NOU CT. x sr08 oll Biel katate i haste pact betine ties eeu 
In reviewing action of trial court in directing verdict for 
defendant at close of plaintiff’s evidence, the supreme 
court will assume the existence of all material facts fa- 
vorable to plaintiff which competent evidence on behalf 
of plaintiff establishes or tends to prove, and will give 
the plaintiff the benefit of every reasonable inference 
therefrom. McNaught v. New York Life Ins, Co............. 
The supreme court is required, in determining an appeal 
in equity involving questions of fact, to reach an inde- 
pendent conclusion without regard to the trial court’s 
findings, but in determining the weight of the evidence, 
where there is an irreconcilable conflict on a material is- 
sue, the supreme court will consider the fact that the 
trial court observed the witnesses and their manner of 
testifying. Smith v. Black... ccccceccceccccseecececeeeeeeceeseeeeeeeee 
Findings based upon inspection of premises made by the 
trial court are entitled to great weight with a reviewing 
court. Whipple v. Nelson... ccceccececcsceseseeessesereseeseeee eves 
A party does not waive his right to appeal from a judg- 
ment by accepting a benefit thereunder, if the benefit is 
one to which he is so absolutely entitled that a reversal 
of the judgment will not affect his right to it. Hoesly v. 
Department of Roads and Irrigation .....0.0......00-.002000e0ceees 
Where an appellant has accepted the benefits of judg- 
ment appealed from, and there is no possibility that ap- 
peal may lead to a result whereby appellant may recover 
less than has been received under the judgment, the 
right to appeal is unimpaired. Hoesly v. Department 
Of Roads and Trrig ation............ccccc0ccccescecccccsesesseeseeveveeeveccseeees 
In preparing briefs, attorneys should follow the revised 
rules of the supreme court requiring counsel to set out 
in his brief an assignment of errors, separately num- 
bered, upon which he relies for a reversal. Hoesly v. 
Department of Roads and [rrigatton.............:0.ccsccecceveeeeers 
Where purported bill of excéptions was quashed and 
time for preparing proper bill of exceptions expired, and 
only issue was sufficiency of evidence and pleadings are 
sufficient to sustain the judgment, appeal will be dis- 
missed. Adkisson v. Gamble. ....ccc cic ccccececcccecee eceeeeeeeteeeees 
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18. In law action where jury is waived, the findings of fact 

of the trial judge will have the same force and effect as 

a verdict of a jury, and will not be set aside unless clear- 

ly wrong. In ve Estate of Hagan .ui........2ccccccceccccceccceeceees 459 

Donald v. Heller  ooiceecececcececccecccseceeseeeeceeceveeesecestnececsecsseeene 600 
19. Where there was no bill of exceptions, the only question 

which can be presented to the supreme court is the 

sufficiency of the pleadings to support the judgment. 

Vaughan v. Omaha Wimsett System Co............ccccccceceeeee es 470 
20. The rulings on motions to make more definite and certain 

are largely in the discretion of the trial court, and unless 

abuse thereof is shown so as to prejudice the rights of 

the parties, they will not be disturbed. Vaughan v. 

Omaha Wimsett System Co.......2..ccccccccseecesseeeccseeecssseecseeeecesee 470 
21. All parties to cause tried in the district court who may 

be affected by the modification or reversal of a judgment, 

in the supreine court must be made parties to the appeal. 

Madison County v. Crip pena... .cccccccccecccceeccececencceseveseeteneees 474 
22. The filing of notice of appeal and the depositing of the 

docket fee in the office of the clerk. of the district court, 

within the time prescribed by statute, gives the supreme 

court jurisdiction of the cause and all persons made par- 

ties thereto in the district court. Madison County v. 

CYIDDEN obec FA ate teehee eee aero eee 474 
23. A party is not barred from asserting for the first time 

on appeal that an inferior tribunal was without juris- 

diction of the subject-matter of the action. Plunkett v. 

POY BOIS. sb ec2 tae soe Beh eerste ee LS Bs hs teh ae SO 535 
24. The furnishing of an appeal undertaking is a condition 

precedent to jurisdiction of the appellate court, and the 

objection to jurisdiction for failure to file undertaking 

may be raised at any time in any appropriate manner. 

Security Mutual Life Ins. Co. v. Gillian... cece 673 
25. A case removed to the district court from a judgment of 

a justice of the peace is rightly dismissed if the appel- 

lant, by reason of his own laches, failed to file an appeal 

bond within the time limited by statute for that purpose. 


Security Mutual Life Ins. Co. v. Gillian... eee 673 
26. Ordinarily, when a cause is remanded for new trial, it 
is for trial generally. Callahan v. Prewitt... 787 


27. In absence of record to the contrary, presumption exists 
that the trial court, in submitting the case to the jury, 
found an existing difference in the evidence requiring 
that all issues of fact be again submitted. Callahan v. 
PRO WIE, ices Phas se hd Ssh sh hea Le ats Seana s tae atet deeealaeenetan de Mog 787 

28. Material facts or questions, which were in issue in for- 
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mer action and were there admitted or judicially deter- 
mined, are conclusively settled by a judgment rendered 
therein. Callahan v. Prewitt ......c.cccccccceccecceeeeeeee cece 793 
29. The rule that findings of supreme court become law of 
case on retrial of same issues is not available where, on 
second trial, facts are substantially different. Callahan 
UOPP wit 2 ee has Co nti eh a Wns 793 
30. Except as to questions of jurisdiction, questions not pre- 
sented to nor passed on by trial court will not be con- 
sidered on appeal. Callahan v. Prewitt..0....0.00c00cc2ccccce 793° 
31. Where on appeal findings of fact are made which become 
the law of the case and there is a remand for a new 
trial, on such retrial, such findings are binding on the 
parties, the trial court and the supreme court, unless on 
retrial the facts relating to the issues upon which the 
findings were made are materially and substantially dif- 
ferent from those adduced on the former trial, and the 
burden of showing a difference shall rest upon the party 
making the claim. Callahan v. Prewitt..00.0..ceccccec eee ee 793 
32. The deternination of question of whether or not the evi- 
dence on a retrial is different from that adduced on an 
earlier trial is one for the court and not for the jury. 
Callahan v. Prewitt ...iccccccccccccecee cccceeecscceectecesceeceeceeutecseeceesaeees 793 
33. In reviewing trial court’s decision overruling defend- 
ant’s motion for directed verdict or dismissal at close of 
all the evidence, the suprenie court will assume the exist- 
ence of every material fact which competent evidence 
tends to establish and give plaintiff the benefit of logical 
inferences therefrom. Long v. Railway Mail Ass’n........ 949 


Assignments. 

When an assignment is made for a valuable consideration 
and delivered to a third person who accepts it for the 
assignee and then informs the assignee thereof and of 
its contents, which are beneficial to the assignee, and the 
assignee makes no objection thereto, there is an effective 
delivery thereof. In re Estate of Dalbey........0.2.00..0.0--+-- 32 


Attorney and Client. 
1. Except as provided by statute an attorney has no lien 
for services performed by him. Marshall v. Casteel......... 68 
2. The statute does not give a right to a lien to the plain- 
tiff’s attorney upon the real estate involved in a foreclo- 
sure action. Marshall v. Castee| io... cceccecececeeeeeeeeeeeees 68 


Automobiles. 
1. The minimum age limit fixed by law for driving of auto- 


mobiles on public highways, within the meaning of the 
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exclusionary clause of an insurance policy, is 14 years. 
Hertzel v. Western Mutual Fire Ins. C0...........1:1c0100cceees 19 

2. Whether occupant of automobile is a guest within mean- 

ing of automobile guest statute must be ascertained from 

facts establishing the identity of the persons advantaged 

by the carriage, the relationship between the parties, 

and the purposes to which the transportation is incident. 
Van Auker v. Steckley’s Hybrid Seed Corn Co................- 24 

3. If evidence is undisputed, or such that minds of men 

could not reasonably arrive at any other conclusion, 

question whether occupant of automobile is a guest with- 

in meaning of automobile guest statute is for decision by 

the court as a matter of law; otherwise, it is question 

for the jury to decide. Van Auker v. Steckley’s Hybrid 
Seed. Corn: Cosce fcc ss.3t eects eee be RGAE et ee 24 

4. The phrase “without giving compensation therefor” as 

used in provision of automobile guest statute defining a 

' guest indicates an intention not to limit compensation to 

persons specifically paying for transportation in cash or 

equivalent, or to require that it pass exclusively from the 

passenger to the driver. Van Auker v. Steckley’s Hy- 
brid: Seed: Corn: COs. 22. 2c. scrscsecscsiicazeccieeeetsssescacte-decsesbeaccertpstaesese 24 

5. A person riding in an automobile is a guest within mean- 

ing of automobile guest statute, if his carriage confers 

only a benefit on himself and no benefit on the owner or 
operator. Van Auker v. Steckley’s Hybrid Seed Corn Co. 24 

‘6 Generally, it is negligence as a matter of law for a mo- 

torist to drive an automobile so fast on highway at night 

that he cannot stop in time to avoid a collision with an 

object within the area lighted by his lamps. Anderson v. 
Robbins [ncubator C0... .cescccecceecescceeeeeeeeeeeeeeereceececeveeneeneess 40 

‘?, The presence of elements which materially impair or 

wholly destroy visibility, are not intervening causes but 

conditions that impose upon automobile drivers the duty 

to assure the safety of the public by the exercise of a de- 

gree of care commensurate with such surrounding cir- 
cumstances. Anderson v. Robbins Incubator Co................. 40 

8. “Cars or trucks used as wreckers or for towing pur- 

poses” as set forth in section 39-11,112, Comp. St. Supp. 

1941, held to include only that class of cars and trucks 

constructed and adapted for the use of assisting and 

helping distressed and disabled motor vehicles and used 
for that purpose. Anderson v. Robbins Incubator Co..... 40 

9. The violation of a statute regulating the use and opera- 

tion of motor vehicles upon the highway is not negli- 

gence per se but evidence of negligence. Anderson ». 
Robbins [newbator C0... ...cceecc eee cee ene eeecececceneeseececeeeenseeseees 40 
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10. Where, in driving an automobile, servant’s deviation 
from the direct route to a destination is slight and not 
unusual, the court may, as a matter of law, determine 
that the servant was still executing his master’s busi- 
ness, and where the deviation is very marked and un- 
usual, the court may determine, as a matter of law, that 
the servant was not on the master’s business, but cases 
falling between these extremes will be regarded as in- 
volving a question of fact for the jury. Dafoe v. Grant- 

BIG strc linsted tesco Se es eee tee 844 

11. Where city ordinance prohibited operation of advertis- © 
ing vehicles on city streets, but excluded from prohibi- 
tion vehicles being operated in usual business or regular 
work of owner, when not used primarily for advertising 
purposes, it was incumbent upon the state to establish 
by evidence that defendant was not within the exclusion- 
ary portion of the ordinance. State v. Hind... 479 


Banks and Banking. 

1. An order of the court allowing or disallowing a claim 
and fixing its status in a bank receivership is a judgment 
and unless modified at the term at which it is rendered, 
or is appealed from, the order becomes with the adjourn- 
ment of the term a final adjudication of the claim and its 
status. State, ex rel. Spillman, v. Commercial State 
Bank: 0f OM@RG) 1: oes. fs eine eles eae Senge 490 

2. A stockholder is not entitled to set off any debt due him 
from bank against his statutory liability as a stockholder 
of an insolvent bank after decree of deficiency as the su- 
peradded liability of stockholders is a trust fund for ben- 
efit of creditors, to share pro rata without preference. 
State, ex rel. Spillman, v. Commercial State Bank of 
OMGNO? maziaset aie eco reeshnc tthe ha wah ecto e ee cbadeed steels teow 490 

3. In the collection and disposition of trust fund consisting 
of the statutory liability of stockholders of an insolvent 
bank, bank’s receiver represents the creditors and not 
the bank, and the trust fund not being an asset of the 
bank, a debt due a stockholder from the bank and the 
stockholder’s statutory liability do not arise in the same 
right, and set-off thereof would result in a preference of 
creditors. State, ex rel. Spillman, v. Commercial State 
Bank Of Ome... ececece ce cccec cee ceee ee ee eee eeee cnet ett teeteecesen 490 


Bill of Exceptions. 
Bulky exhibits, which have been described, identified and 
offered in evidence in a volume of the bill of exceptions 
that has been properly settled by the trial judge, are a 
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part of the bill of exceptions -where it appears that they 
have been properly identified and designated by the of- 
ficial court reporter to be such. Shiman Bros. & Co. v. 
Nebraska National Hotel Co............2ccceccecssecceeceecceeseerseecseseaees 404 


Bills and Notes. 
An indorsement of a negotiable promissory note conveying 
or transferring title thereto makes the indorser liable 
with the maker. Wistrom v. Forsling..........0..22.:020.c000000- 294 


Bonds. 
The liahility of both principal and surety on an official 
bond is original and primary and creates a new obliga- 
tion. Netsius Vv. Henry...........20ccccccccceccceeccsccseecceeeeeecesseenseceeee 273 


Carriers. 
1. In order to charge a common carrier with negligence for 
less of property it is necessary to show that such prop- 
erty was unconditionally delivered to it for immediate 
transportation and that it was accepted for that pur- 
pose. Shiman Bros. & Co. v. Nebraska National Hotel 
Ge isch ne ent a SL toenail a Saat 404 
2. A baggage check is prima facie evidence that the bag- 
gage it represents has been delivered to the issuing com- 
pany by the person to whom the check was delivered, but 
where the evidence affirmatively shows that delivery of 
the baggage was not made to the company or its author- 
ized agent, no liability attaches. Shiman Bros. & Co. v. 
Nebraska National Hotel Co......c.cccccccccccccecccceescetseeecceeeeveeeeee 404 
8. A consignee who receives a C. O. D. shipment of goods 
is bound either to pay for or return them. Truck Own- 
ers Freight Co. v. Polamd.........c.eececccccceescescesecscssssesseesceseescees 634 
4. Where a carrier delivers goods to the consignee without 
collecting the C. O. D. charges, and is compelled to pay 
the consignor the amount of such charges, carrier has 
right of action against consignee for money so paid. 
Truck Owners Freight Co. v. Poland...........ccccccececceseeeeeeenee 634 


Champerty. 
An agreement whereby a party agrees to finance the liti- 
gation of one party to a cause of action and to purchase 
the avails if the litigation is successful may not be set up 
as a defense to the cause of action. Hadley v. Plutte 
Valley Cattle Co. ccccceccescssseescccsenesacacssececscsscesesssescecesenscecseces 482 


Chattel Mortgages. SEE INDICTMENT AND INFORMATION, 2. 
1. An application for a deficiency judgment may be heard 
on a motion after the return of the order of sale. 
Schremer-vs\ Watters ce ea Be 109 
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2. 


Children 
1. 


co 


The term “premises,” as used in statute providing that 
when petition is filed for satisfaction of mortgage, court 
has power only to decree and compel delivery of posses- 
sion of premises, does not refer to deficiencies in pro- 
ceeds of foreclosure sales of mortgaged chattels. Schrein- 
OF Ui WEL ona ons secret ee tee cde Sse ee tess Seccvec naa! 


Born Out of Wedlock. 

At common law, a father is under no legal liability to 
support his children born out of wedlock. Carlson v. 
BOCES ce. cass itech sceetieave hucdedvbabnsccat stvearasthivtcsetdetsecctedh ev entevaceee eek 
In absence of statutory provision, a cause of action for 
support of a child born out of wedlock does not survive 
against the personal representative of the alleged father. 
Carlson v, Bartels oo... ecccceccecceecseeesceseseecnsceneecsesceeseeseees . 
In absence of statutory authority, an equity court does 
not have power to charge the estate of a deceased al- 
leged father of children born out of wedlock with the 
support, maintenance and education of such children for 
the period subsequent to the alleged father’s death. Carl- 
BOM: Vs BOT CESS cassie scastalechcag cost oases So csse ce faate ta dtdowaarecnsacbidensderevseess 


Constitutional Law. 


1. 


cee) 


Methods to be used in the assessment and equalization 
of values of real and personal property come within the 
exclusive province of the legislative department of gov- 
ernment. Speer v. Kratzenstein........ 20. ccccccececcesseeeeeseeeeeeees 
A police regulation, obviously intended as such, and not 
operating unreasonably or arbitrarily beyond the occa- 
sion of its enactment, is not invalid because it may affect 
incidentally the exercise of some constitutional right. 
StGbe Ve FU es cened ee hele i acc receguad corer sdbenoeSiad se 
The operation of an employment agency is a beneficial 
and lawful business which cannot be taken away or de- 
stroyed under the guise of regulation. Boomer v. Olsen 
Whether the operation of an employment agency is 
charged with sufficient public interest as to warrant its 
regulation is a legislative question with which the courts 
will not ordinarily interfere. Boomer v. Olsen................ 
The operation of an employment agency is a beneficial 
and lawful business and the legislature may not under 
guise of regulation impose conditions which are un- 
reasonable, arbitrary, discriminatory, or confiscatory. 
Boomer V. Ose... ..sceeecccececcvsce ee ceceecseeetsensecesseevecceeessseeacecsees 
The regulation of private employment agency, which 
tends to stifle private enterprise and create monopoly in 
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government operated employment agencies, is void as 
against public policy. Boomer v. Olsen........2......0cc:::0000--- 579 
7. The legislature’s right to regulate a lawful and useful 
business does not include the power to fix prices and fees 
in ordinary occupations, professions and business pur- 
suits. Boomer v. O18... ..cececcccccececeeececensceeeeeeeeeeeseneeseeeeees 579 
8. The mere fact that corporation is organized under stat- 
ute does not estop it to deny constitutionality of provi- 
sion of statute which constitutes a distinct, separable 
legislative enactment, the elimination of which would 
leave in full force and effect the provisions under which 
corporation was organized. State, ex rel. Johnsen, v. 
Consumers Public Power District........ccccccccceccscccrecteeeseeeeeeee 753 
9. The general principles of waiver and estoppel in cases 
involving constitutional law are subject to limitation that 
estoppel does not necessarily extend to all details of stat- 
ute. State, ex rel. Johnson, v. Consumers Public Power 


DAStTICl. -ceridaiin Secu Reecese nee ceis bested ee eee AS lee a 753 
Conspiracy. 
1. In prosecution for conspiracy the state is required to 
o prove an unlawful conspiracy to commit a felony or to 


defraud the state, and the doing by one or more of the 
conspirators of an overt act to effect the object of the 
conspiracy. Platt v. State... . cece ceecece eee cece teens 131 
2. In prosecution for conspiracy to defraud state, overt 
acis established by evidence may be properly shown as 
evidence of a preexisting conspiracy. Platt v. Staie...... 131 
3. Where two persons are charged with a conspiracy and 
one is convicted, the acquittal of the other upon a sep- 
arate trial does not affect the previous conviction. Platt 
Ds. SUC sone i Bes Daa ee secede Sedecicdan ceed hcxcadtluctidescseieensgucctse 131 
4. A finding that one of two persons charged with conspir- 
acy is guilty concludes the guilt of the other tor pur- 
poses of that trial, but a subsequent acquittal of the 
other merely indicates a failure of proof as to him. 
Platt.05 Staten 2k toes kk ks Ue ese es 131 


Contracts. 

1. Where two or more instruments are made at the same 
time with reference to the same transaction and to effec- 
tuate the same purpose, they will be construed together 
to the same extent as though made in one instrument. 

_ Hanks v. Northwestern State Bank....0.......ccccecccccccececeeeee: 204 

2. Parties to contract may agree that classification, quan- 
tity, or quality of work done or things furnished shall be 
left to the judgment of a third person whose decision 
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shall be final except when it is based upon fraud, gross 
mistake as would necessarily imply bad faith, or failure 
to exercise an honest judgment. In re Appeal of Road- 
mix Construction Corporation. ..........0-..ecccseccececeseceseeeeeeeeeees 


3. Where a party makes an offer that is definite and com- 
plete and is unconditionally accepted by the party to 
whom it is made, such offer and acceptance constitute 
a contract binding upon the parties thereto. Beard v. 
MOF GON: ; te8o0 20 bel eels tian ee eee 

4. Voluntary extension of the time for performance of a 
contract, after a breach has been made, by a party not 
in default, does not void the contract. Beard v. Morgan 

Conversion. 


Power of sale contained in will will not work an equi- 


table conversion unless there is a positive direction to 
sell, or intent of testator that sale be made is clearly 


shown by implications. Hahn v. Verret oo... eens 
Corporations. 
1. In fixing the value of the assets of a corporation for the 


purpose of determining the worth of its capital stock it 
is the reasonable market value of such assets, and not a 
speculative actual value, that is material to the issue. 
Aron UV. Mid-Continent C0.......ccceccceccsscscececcececeesceeseeseeseeecee 
Where authorized agent of a corporation engaged in sell- 
ing stock of the corporation induces a person to purchase 
such stock by fraudulent representations or conceal- 
ments, the person defrauded will ordinarily be entitled to 
a rescission of the contract in the same manner and to 
the same extent as between two natural persons. Vav- 
ricka, v. Mid-Continent C0.....2-22.ccccceccsesssecseseeseesceeecevesenseraesee 
Generally an isolated or single sale of goods, transac- 
tion, or contract between a foreign corporation and a 
citizen of this state does not constitute “to engage in any 
kind of business” within the provisions of statute. Pit- 
zer uv. Stifel, Nicolaus & Oe... cece ceccee cee ee cceeeeecee cee ceeevescees 
Whether activities of foreign corporation constitute “do- 
ing of business in state,’ as required by statute to sub- 
ject corporation to state courts’ jurisdiction by service of 
summons on auditor of public accounts, is matter for 
judicial determination primarily from particular facts 
and circumstances of each case. Pitzer v. Stifel, Nico- 


Generally, a corporation will be looked upon as a legal 
entity except when the legal entity is used to justify 
wrong and protect fraud. Massachusetts Bonding & Ins. 
Co. v. Master Laboratories... eee ccccccssesecesscesecessecesesecenecee 
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6. Where various corporations substantially owned by one 
individual are but instrumentalities through which such 
individual transacts his business and such corporations 
are used as a cloak to perpetrate a fraud, a court of law 
will examine the whole transaction, looking through cor- 
porate forms to the substance to protect innocent par- 
ties and to circumvent fraud. Massachusetts Bonding 
& Ins. Co. v. Master Laboratories.............00cecceccecceeeceseceeeeeeee 617 

7. Where an individual owns all of the stock of several cor- 
porations and such corporations are but the juristic 
double of the owner, and fraud or injustice will likely 
operate to the injury of third persons, the separate iden- 
tity of the corporations is dissipated and the corpora- 
tions are held for the acts of the owner or vice versa, 
and the rule is the same although the stock of such cor- 
porations is owned by two or more who act in conjunc- 
tion with the corporate organization. Massachusetts 
Bonding & Ins. Co. v. Master Laboratories... 617 

8. The defense of ultra vires cannot be set up against a 
corporate liability founded on fraud, and, regardless of 
rights between the parties in pari delicto, no immunity 
is acquired by the defense to the prejudice of innocent 
third persons. Massachusetts Bonding & Ins. Co. v. 
Master Ladvor ator ies oo... ccececcccesesccceesceeescesecessevssceescesesececease 617 

9. In absence of estoppel only the provisions of the fran- 
chise or charter which are legally enforceable will con- 
trol the parties. State, ex rel. Johnson, v. Consumers 
Public Power Districts... .0.cccccccccceceeccessecesceceeeseceessecsecseeseeees 753 


Counties and County Officers. 

1, The constitutional provision providing that “All claims 
against a county must be filed with the county clerk 
within ninety days” is mandatory both as to the filing 
and the time within which the filing must be made. 
Verges v. Morrill Court y.......eccceccccccccceeecceecceeececeevesceeeeeeees 173 

2. Statute authorizing appeal to district court by person 
whose claim against county is disallowed, and requiring 
county clerk to notify claimant in writing of disallow- 
ance of claim, relates to claims filed according to statute, 
and before appeal may be taken claim must be disal- 
lowed in whole or in part by county board. Verges v. 
Morrill. COUR oo cc.vcsciccesevedsatseses cceccdiosne lucesbvetcacei badseeeduncececazccele 173 

#®-. A contract entered into by a county board in excess of 
its powers is void as an obligation against the county. 
Speer v. Kratzenstetn a... eeecceeeeenceeeeeeetesceseceesesesecesectensses 300 

4. For money paid out on a contract entered into by a coun- 
ty board in excess of its powers, action may be main- 
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il. 


12. 


13. 


Courts. 


tained and recovery had in the name of a taxpayer for 
and on behalf of the county against the county commis- 
sioners participating and their sureties. Speer v. Krat- 
BONSLCUN: oi ccsecsvanecAsscedg sives swe vila ben: cluleedendeie'btasien st tagebas Sets tustontsscias 
County commissioners are clothed with the powers ex- 
pressly conferred upon them by statute and such powers 
as are requisite to enable them to discharge their of- 
ficial duties. Speer v. Kratzenstetn. 0.00.0. 
The county board is without express power to make, su- 
pervise or in anywise control the valuation of real estate 
or other property in the county for assessment purposes. 
Speer v. Kratzensteta....e.cceccccccscsccceeececceeeeceseeeesteseteeeetteee eats 
The county board of equalization and the county board 
or board of county commissioners are separate and dis- 
tinct entities. Speer v. Kratzenstetna cece 
A county board is without authority in the absence of 
grant to perform the duties which are a part of the of- 
ficial duties of other officials or boards. Speer v. Krat- 
ZONSEOIN: cities eields Re ie in CR a ee 
A county board is without power to enter into a contract 
for the appraisal of real estate for the use of the county 
board of equalization. Speer v. Kratzenstetn.....0...... 
Unless restrained by the Constitution the legislature 
may exercise control over county agencies and require 
such public duties and functions to be performed by 
them as fall within the general scope and objects of the 
county as a body corporate or politic. Speer v. Kratzen- 
SECU: Voki aces bi dee elds ews nse. Rag heen de eee ees 
Both the county board and the board of equalization are 
county agencies required by statute to perform certain 
well-defined public duties and functions in perfecting the 
administration of representative local government. Speer 
De WY OLZENSLOUN soe esses cca setcr tans atta Sel els, cia Seeeteeiese 
A county board, subject to specific exceptions, is vested 
by statute with plenary jurisdiction of and authority to 
make all contracts for county on any subject within the 
scope of the powers of such county acting as a body cor- 
porate or politic. Speer v. Kratzenstein......... cece 
The acts and contracts of a county board within the 
scope of its authority are the acts and contracts of, and 
binding upon, the county, and courts will not interfere 
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therewith in the absence of illegality, mistake, fraud, or - 


unreasonable discretion. Speer v. Kratzenstein.............. 


The supreme court is primarily an appellate tribunal for 
the purpose of reviewing matters tried in the lower 


310 


972 INDEX {143 NEB. 


courts and though it is given original jurisdiction in a 
few limited cases it will not ordinarily entertain original 
actions therein, when the county and district courts, cr 
either, have concurrent jurisdiction, unless sume good 
reason is shown why the application was not made to a 
county or district court. Walliams v. Olsom..o.....ccceeee 115 
2. If court in the trial of a case finds that a prior ruling is 
erroneous, the principle of res adjudicata does not apply 
and the ruling will be corrected at a subscyucnt term. 
State, ex rel. Spillman, v. Commercial State Bank of 
Oma) stare eh kiel ste ee Mies et pb i ts 490 
8. Jurisdiction of the subject-matter of an action cannot be 
conferred on a tribunal not empowered to entertain 
jurisdiction by acquiescence or consent of the parties. 
Planbcett v. Parsons... eeccee cence cnc eeneneneseneeceeeseeceeeeeasceneeees 535 
4. Under the Canstitution and statutes the county court 
has general, exclusive and origina] jurisdiction in all 
probate matters. Jurgensmeier v. Kuenning..............---- 675 
5. Jurisdiction of the subject-matter is the power to hear 
and determine cases of the general class to which the 
proceedings belong. Carlson v. Bartels.........cccccccccceecee 680 


Criminal Law. 
1. Generally, error proceedings do not lie from a ruling on 
a plea in abatement in a criminal case unless such ruling 
terminates the action. -State v. Ludwig.......c.cccceseeceeeeee 278 
In order to have a final order after the sustaining of a 
plea in abatement, it is necessary that judgment be en- 
tered quashing the information or discharging the ac- 
cused. State v. Ludwig... ..c..cccecceececescccetceecseteecesesccesseceveseseee 278 
3. Where the grounds for sustaining a plea in abatement 
are such that the record can be corrected by amendment, 
or a new proceeding commenced by filing a new infornia- 
tion, the court may order the accused held until such ac- 
tion can be taken. State v. Ludwig i... ceececececeeeee eee 278 
4, Statements freely and voluntarily given, or made and 
signed, by accused, which are not induced by threats or 
promises, wlierein he admits the commission of the crime 
for which he is being tried, are competent to be received 
in evidence. Schlegel v. State... ccccccceeeeeeeeececcseeseeceeseees 497 
5. In a criminal case error not prejudicially erroneous, 
whether in the giving of instructions or in the reception 
or rejection of evidence, is not sufficient to require re- 
versal. Schlegel v. Svate eee cece cece esece teste seco ceteeeeece 497 
6. A reviewing court considers all the evidence and all the 
instructions given to the jury in determining whether a 


tr 
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particular instruction is prejudicially erroneous. Schle- 
OU Ms SEGEC echo ce asc eccts ee Sa gene at ck a adoenselecea somsseantens esse eee eeaes 
The jury are the judges of questions of fact, but the su- 
preme court will set aside a verdict when the evidence 
is clearly insufficient under applicable law to sustain it. 
Whornrbdle vu; State. ..ci.ccc.ccccscccesecccenns enceocevanseneuonsenssecenteveoscneseseoee 
To sustain a conviction for a crime the corpus delicti 
must be proved beyond a reasonable doubt. Whomdle v. 
SEG bei oO ens Tove Bese a ha LO 8, ni atoms 
Corpus delicti is the body or substance of the crime and 
in its primary sense is the fact that a crime has actually 
been committed. Whomble v. State... cccecccecceece cece 
Extrajudicial admissions against interest by one charged 
with a crime must be received and considered with cau- 
tion and are insufficient of thetuselves to support a con- 
viction. Whomble v. State... ccccccccccceccceccececccececetteeescencsens 


Damages. 


1. 


2. 


3. 


Deeds. 


In personal injury action damages may be allowed for 
loss of future earnings. Dafoe v. Grantskt.1.....0000000000... 
Award of $11,000 for personal injuries not excessive. 
Dafoe 7. Grete het... cccececccecesscccscesseesecceesscaseccscsecasseseeseoseces 
Where interest is claimed as damages, and not by reason 
of a contract therefor, it may not be allowed if the delay 
in the payment of the principal debt is the result of the 
neglect of the creditor to demand and enforce payment, 
if to require payment would result in inequity and in- 
justice. State v. Platte Valley Public Power and Irriga- 
tion District 


Before a deed may be set aside on ground of mental ca- 
pacity, it must be clearly established that the mind of 
grantor was so weak or unbalanced at the time of the 
execution of the deed that he or she did not understand 
the purport and effect of what was then being done. 
Smith, Vs BUdehe). so. cece: cccanssyesneseseeatsastiadsecaclescuslessced.ceuseesebsanteese 
The elements necessary to be established in order that a 
deed may be set aside on the ground of undue influence 
are that the grantor was subject to such infiuence, that 
the opportunity to exercise it existed, that there was a 
disposition to exercise it, and that the result appears to 
be the effect of such influence. Smith v. Blacls................ 
The delivery of a deed is in a large measure a question 
of intent to be determined by the facts of the particular 
case, and there must be an intent of the grantor that the 
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deed operate as a muniment of title to take effect pres- 

ently. Santth v. Bl@ek no... cccccceccceceeceeeeececeenseceneetsenteeseeeee 244 
4, Where owners of an interest in real property conveyed 

the same but by agreement contained in the instrument 

of conveyance retained an interest in the premises, such 

interest will support the imposition of a restriction on 

alienation where it is reasonably necessary to protect 

the interest retained. Majerus v. Santo. .......ccccceceeeeee 174 
5. Estates upon conditions subsequent, which, after having 

been fully vested, may be defeated by breach of the con- 

dition, are never favored in law, and a deed will not be 

construed to create an estate upon condition unless lan- 

guage to that effect is so clear that no room is left for 

any other construction. Majerus v. Santo...........220-.00-0-- 714 


Divorce. 
1. In divorce actions the welfare of the minor children is 
a question of primary importance as respects custody. 
Osborn: V. O8b 07 Ic... cccceceitecceccie ese tichan cece cdbcatbsteeteshcect encase 1 
Gorsuch: 0. Gorsuchic..) 5 Sci hore iin elena 572 
2.-It is always best to keep minor children within the cus- 
tody of the court having jurisdiction of a divorce case, 
and whenever removal of such children is contemplated, 
application should be made to the court. Osborn v. Os- 
OOF aii nise BEA Aaa Pe Ee eee de i tte 1 
3. The supreme court will not require a wife who prayed 
for a divorce from bed and board only to accept an ab- 
solute divorce when she does not request such a decree. 
VO8t U,V O8b.ss.ndecceceticetspsqelecitieeestd netseedv quccientthe cs eeevarctes 80 
4. A divorce from bed and board is in the nature of a con- 
ditional decree, leaving the status of the parties un- 
changed in many respects, but relieving both parties 
from all obligations and rights as to cohabitation, while 
the amount of support thereafter is fixed by the decree. 
Yost v. Yost... Dr a eee a AE Baten 80 
5. In wife’s suit for separate maintenance, minor children’s 
support, and alimony, order appointing receiver of hus- 
band’s business and property must be in strict compli- 
ance with statute providing for order requiring husband 
to give security for payment of alimony and authorizing 
appointment of receiver of his property on his failure or 
neglect to give such security or pay alimony. Bruening 
V. Bruening «....2..eeecscceeeveeeceeeeetn eens staal te ah aslaed au aus h 835 
6. Party who reasonably understands the nature and pur- 
pose of action for divorce, the effect of his acts with ref- 
erence thereto, and who has the will to decide whether or 
not action should be brought has sufficient mental capac- 
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ity to maintain such action in his own name. Stephens 


Wi SCCPRONG aise casks cc tianteOhin st dactuiusenvigadcedovtecstaedestsdse ites Watazsseses 
Misconduet on part of plaintiff wife in action for divorce, 


not amounting to statutory ground for divorce, affords, 


no justification for punishment inflicted on plaintiff by 
defendant husband in retaliation out of all proportion to 
such misconduct. Stephens v. Stephens......0.2...00cccccccceeee 
Husband’s violence against wife by choking, slapping 
and kicking wife, when not reasonably necessary to pre- 
vent an immediate impending harm, was not prevented 
from being extreme cruelty, merely because the husband 
was highly nervous. Stephens v. Stephens............000000000 
An award of alimony in the sum of $1,500 payable to 
the plaintiff in monthly instalments held sufficient. Jess 


Trial court is vested with a sound discretion in determin- 
ing whether a limited divorce from bed and board or an 
absolute divorce shall be granted. Gibson v. Gibson........ 


Eminent Domain. 


1. 


ot 


General ill-defined fears of property owners that a dam 
impounding large quantities of water may break at some 
future time and damage their property cannot be shown 
as evidence of a reduced market value in a suit for dam- 
ages. Scully v. Central Nebraska Public Power and Ir- 
PEG OLLON DISENUCE cre pts oi co esse cons beeakcdastesscdece sissinviansn veivaietisoeies 
Damages suffered by the public generally on account of 
the construction of a lawful public improvement cannot 
be made the basis of an action in tort. Scully v. Central 
Nebraska Public Power and Irrigation District................ 
Damages resulting from the relocation of a branch rail- 
road cannot be recovered by property owners in prox- 
inity thereto, since their damages, though different in 
degree, are not different in kind from those suffered by 
the public generally. Scully v. Central Nebraska Public 
Power and Irrigation District... 0000... coccceccececeseeesccecenseceees 
If injury suffered by a private property owner because 
of removal of railroad line or station is not a special 
damage, even though greater in degree than damage suf- 
fered by the general public, no cause of action arises, 
for such damage is damnum absque injuria. Scully v. 
Central Nebraska Public Power and Irrigation District 
In absence of agreement to the contrary, payment for 
property taken under power of eminent domain must be 
made in money, as landowner cannot be compelled to ac- 
cept other property in lieu thereof. Hoesly v. Depart- 
ment of Roads and [rrigation...........ccccccccceeveeececeeeeeceececeeeen 
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6. In error proceeding to review appraisers’ award in pro- 
ceeding to condemn land for highway purposes, apprais- 
ers’ findings reported to county judge were entitled to 
the same weight and conclusiveness as a verdict of a 
jury. Hoesly v. Department of Roads und Irrigation... 387 
7. Where, on appeal in a condemnation proceeding, the only 
issue is the amount of damages, no pleadings are neces- 
sary. Pierce v. Platte Valley Public Power and Irriga- 
CRO DUS EPIC sii avocass. ceva cet coh, eed ebed eases buds Gaetan aac seats abacus mee teaeed 898 
8. Where land, no part of which is taken, is temporarily 
damaged by a temporary public improvement, the meas- 
ure of damages is not the market value of the land, but 
the value of the use for the period damaged. Pierve v. 
Platte Valley Public Power and Irrigation District.......... 898 
9. Where land is damaged temporarily for public use in the 
acquiring of an easement by a public corporation for the 
construction of an electric transmission line, such dam- 
age is compensable under constitutional provision pro- 
hibiting damaging of property for public use without 
just compensation. Pierce v. Platte Valley Public Power 
and Trrigation Distr tet. .......cecccccceccecceccececececeeeeseteceevesesees 898 
10. Where land is taken for temporary use, the measure of 
compensation is not the market value, but what the prop- 
erty is fairly worth for the time during which it is held, 
and the same rule applies where property, no part of 
which is taken, is temporarily injured. Pierce v. Platte 
Valley Public Power and Irrigation District.....0..........-..- 898 
11. In condemnation of a temporary right of way across — 
farm for construction of electric transmission line, meas- 
ure of damages was the value of crops which could and 
would have been grown on the farm. Pierce v. Platte 
Valley Public Power and Irrigation District..........0.0.00.... 898 
12. Appraisers in condemnation proceedings may testify as 
any other witness when the proper foundation is laid, 
but evidence of their.award is not admissible. Pierce v. 
Platte Valley Public Power and Irrigation District.......... 898 
13. General fear, or fear which is not connected with or an 
incident of knowledge of present or potential danger, 
cannot be made the basis upon which to predicate the 
value of the use of land for the period damaged. Pierce 
v. Platte Valley Public Power and Irrigation District...... 898 
14. The only fear which may be considered as an element in 
fixing the value of use of land for the period damaged 
by construction of an electric transmission line across 
that land is that of danger, the present or potential ex- 
istence of which is grounded in authentic observation 
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Estates. 


and experience, or in scientific investigation, and which 
fear circumscribes activity or limits freedom of use in 
the area of present or potential danger, and tends to 
lessen the market value of the use of the land for the 
period damaged. Pierce v. Platte Valley Public Power 
and Irrigation District ..................cccececccseeeeeeceeeeeeeeeeeeeeeeeeeneee 


An equity court, obtaining jurisdiction of cause for any 
purpose, will retain it for all purposes and proceed to 
final determination of all matters in issue, thus avoiding 
unnecessary litigation. Schreiner v. Witte.....0.00...0000.- 
A party seeking affirmative relief in equity court must 
do equity. Hadley v. Platte Valley Cattle Cou... 


The word “premises” is used both in law and in common 


Estoppel. 


speech to indicate lands and tenements, and is not used 
generally to include and designate personal property. 
Schreiner v. Witte... ce cccccccsccssccscssssensscecsseesessceceescereeeeeceeeeese 


Where plaintiffs entered into formal written contract that 


hog-feeding operations along small stream outside of 
city might continue if defendants’ rendering plant oper- 
ated in connection with feeding operations was entirely 
discontinued, and rendering plant was discontinued, and 
there was no evidence that a nuisance existed, plaintiffs 
were estopped to complain of hog lot. Vana v. Grain 
Belt Supply © Ovvciccccces.ceseccsctespac diced cataaca steed cencabecediatacessbeeeds 


Evidence. 


1. 


Any statement, oral or written, the persuasiveness or 
probative value of which depends partly or wholly on 
something other than the credit to be given to the wit- 
ness testifying or the instrument which contains it and 
renders necessary a resort to the veracity and com- 
petency of some other person, is hearsay and inadmis- 
sible. Boehmer v. Heinen... ..ccccccccccsescevseccesceseceessesereseee 


977 


898 


109 


482 


108 


118 


200 


If a particular fact upon which a presumption is re- . 


quired to be based is not shown to exist, the presumption 
cannot be indulged. McNaught v. New York Life Ins. 
CO ish Wik oe ak eesti Shoes liens Se a Corre uae suaanwaanet 
It is not a valid objection to the evidence of an expert 
that the answer covers the whole ground the jury are to 
decide, if the case is one to be wholly resolved by such 
evidence. McNaught v. New York Life Ins. Co..........0.0--- 


213 
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4. A duly qualified expert medical witness may, in answer 
to a proper hypothetical question, give his opinion as to 
the nature of the disease, or the general effect of an ail- 
ment or injury, and as to the means or cause of death. 
McNaught v. New York Life Ins. C0........ececcecccccceceereeeees 220 
5. The admissibility of expert testimony is a question for 
the court, but its weight is a matter to be determined by 
the jury. McNaught v. New York Life Ins. Co................. 220 
6. In determining whether opinions of an expert witness are 
admissible, the court must exercise a large measure of 
discretion. McNaught v. New York Life Ins. Co........... 220 
7. Jurors are not bound by the testimony of experts, but 
their evidence is to be weighed as that of all other wit- 
nesses. McNaught v. New York Life Ins. Cou.........:-..0+ 220 
8. The opinion evidence of experts is ordinarily sufficient 
to sustain a verdict, providing it has not been impeached 
and the facts upon which it is based are supported by 
competent evidence. McNaught v. New York Life Ins. 
CO ie tes cede eee ne Ge ee ee 220 
9. An admission of an agent may be received in evidence 
against his principal where the agent, in making the ad- 
mission sought to be used, made it in connection with the 
discharge of his duties and it consists of a statement of 
fact within his own knowledge and not a mere expres- 
sion of opinion. Shiman Bros. & Co. v. Nebraska Na- 
tional Hotel Co... Bola i eet eh PE EE Det 404 
10. The burden of proof in its-proper sense rests, through- 
out the case, as to each issue, on the party originally 
having the burden as to such issue. In re Estate of 
Og a: cece eee a ot iS Sal tn nos I Se aed 459 
11. The question of where the burden of proof shall rest 
shall be determined from the pleadings. In re Estate of 
FAG ON 225d sesccabe iieee esse eet eehaevcnsieeee eee estes 459 
12. The burden of evidence is determinable by the court 
from time to time throughout the trial and may shift 
from side to side during its progress. In re Estate of 
GG G16 cshevecces inst 20h tS eu sla ten den tece lca tecuten totes eos hceceaseeustannandie 459 
13. When the verdict, as well as the judgment entered there- 
on, is not supported by the evidence, the same will be 
reversed and the action dismissed. Swanson v. Mutual 
Benefit Health & Accident AS8’N.........2..2:.cccscceeceeeeeseeeseeee 515 
14. The rule of law that parol evidence is admissible in an 
action at law on policy of insurance to prove that an- 
swers in the application were not those of the insured, 
and that the insured made true answers which were in- 
correctly recorded without the knowledge of the insured 
is overruled. Gillan v. Equitable Life Assurance Society 647 
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Where inference is so usual, natural, or instinctive as 
to accord with general experience, its statement is re- 
ceived as substantially one of fact. Frazier v. Anderson 
A verdict, based solely on possibilities, conjecture, or 
speculation, cannot be sustained. Long v. Railway Mail 
ASSN. iA A Mace wench satel ih eh CT ie ne a 


Executors and Administrators. 
1. A final decree directing the distribution of estate prop- 


erty to claimants or distributees has the force of a judg- 
ment and any claimant or distributee may have execu- 
tion issued thereon and levy may be made on the prop- 
erty of the executor or administrator. Jurgensmeier v. 
TE WONNUI Ga sc2s- le Fac sone pacts cttaehici eh sce int nace ne Cathe cecastesbeadonuesten 
An order of the county court determining amount an ex- 
ecutor is owing to the estate and directing him to pay 
it into his account without determining who are the lega- 
tees, devisees and heirs or the amount of their several in- 
terests, and without ordering a distribution thereof, was 
not a judgment in favor of the legatees, devisees or 
heirs which could be enforced by execution. Jurgens- 
Meter V. KUCnntng a... cccccccccccccseeceececseccesssseeseeseceesessnceececeses 
Rents accruing after the death of owner of real estate 
vest in devisee or heir by reason of the passing of title, 
but may be defeated by executor or administrator taking 
possession of real estate for purpose of paying debts, 
costs and expenses of estate, but if the rents are not 
needed for such purpose because personal property is 
sufficient, heir or devisee is entitled to such rents. Hahn 
De VOUT OOS ceil iS Soe Mh pos bind ithe ebie ales 


4, The construction of a will in probate court for the infor- 


mation and benefit of the executor, only in order to ad- 
vise the executor what course to pursue, adjudicates 
nothing beyond the executor’s rights and liabilities in 
execution of his office, and controversies between adverse 
claimants under a devise or bequest, or between execu- 
tor and persons claiming adversely to estate are not af- 
fected. Hahn v. Verret. cccceccscsecssscssssseseseseesseesscecsesseeeees 


Forcible Entry and Detainer. 


1. 


A party seeking damages for the unlawful detention of 
property must establish his right to possession thereof 
during period for which he seeks to recever and that the 
party against whom he seeks to recover unlawfully with- 
held such possession. Hanks v. Northwestern State 
BIG -saseze sl xs So cada ev testes esteanees edad blood Saco eee ee 
Statute relating to forcible entry and detainer provides 
remedy where the original entry was forcible or unlaw- 
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ful, and where the original entry was lawful but the de- 

tention became unlawful and, in the construction of law, 

forcible. Gregory v. Pribbemo.........cccccceccceceeecceeeeeceeeeeeeeeeeees 379 
3. Where a statute makes provision for unlawful detainer 

the remedy is thereby extended to persons entitled to 

possession, and prior possession is not necessary to main- 

tain the action. Gregory v. Pribbeno...... ee eeccccceeeeeeeeee eens 379 
4. The statute providing that every action must be prose- 
cuted in the name of the real party in interest applies in 
forcible entry and unlawful detainer cases. Gregory v. 
W111) 110 eC eo 379 
The mere filing of an answer claiming title to premises 
in unlawful detainer action will not deprive the court of 
jurisdiction, since the evidence determines whether a 
question of title or only the right of possession is in- 
volved. Gregory v. Pribbveno oo... ..cecccccceececcsecceeeeeeeveneeeeeeee 879 


wt 


Fraud. 
1. Representations of positive facts pertaining to the qual- 
ity of the thing sold and relied upon by the purchaser, 
which are calculated to mislead and deceive, do not con- 
stitute sales talk, puffing, or mere opinion, and, if proved 
false, they ordinarily constitute actionable fraud. Aron 
V. Mid-Continent C......eceseesceccceccveeceneceeceeceseecesesnsesenessesenes 87 


2. Fraud is never pursued but must be proved by a prepon- 
derance of evidence by person alleging it. Ralston Pur- 
INO! CO. Gs TUN cesocse cosas can diene salute eas ete Buds Hawes 588 


Fraudulent Conveyances. 
In absence of a mutual fraudulent intent, the law does not 
interfere with the right of a person, solvent or insolvent, 
to make such disposition of his property, based upon a 
valid consideration, as his judgment dictates. Smith v. 
PLOT ccc cai ee acc tase cee cetehc aah a Eos A OO Ee 244 


Gifts. 

Where coowners deeded farm to their son-in-law and 
daughter for $18,000, $8,000 of which was a gift to 
grantees, and deed required grantees to make annual 
payment to grantors and one year after death of survivor 
of grantors to pay $10,000 to three other children of 
grantors, and deed gave both grantors and other chil- 
dren right to foreclose on breach of obligation of deed, 
the provision for payment of $10,060 was a completed 
gift inter vivos as of date of deed which could not be 
cancelled by subsequent amendment to deed executed by 
grantors and grantees, Jones v. Bwarta...eccc 717 
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Habeas Corpus. 
Original jurisdiction to issue writs of habeas corpus is con- 
ferred upon the supreme court by the Constitution. 
Williams v. OLS 01. ..0...ccccccceceeceeeccnceseeeeerecee eee cereseeseneenecenseneecea 115 


Highways. 

1. Where highway contractor was prevented from perform- 
ing contract within specified time by default of state’s 
employees, delay was excused and contractor could not be 
liable under provision for liquidated damages or other- 
wise for noncompliance with terms of contract. In re 
Appeal of Roadmix Construction Corporation... 425 

2. The department of roads and irrigation is an adminis- 
trative body having certain quasi judicial powers. Plun- 
MeObE Ws POPS ONG cee ccsssda dim siects cesses auceb ote eteeceh orgewste tea ctan kassessnsectt 535 


Husband and Wife. 
1. A contract of a married woman can only be enforced 
against the separate estate which she possessed at date 
of contract. Myers v. Rosenberg Bros.a.......ccccccccceccccceceeee 930 
2. Evidence failed to establish that plaintiff, a married 
woman, carried on a separate trade or business on her 
sole and separate account. Myers v. Rosenberg Bros..... 930 


Indictment and Information. 

1. A plea in abatement reaches irregularities in the pro- 
ceedings which do not appear on the face of the record 
and which can be established only by extrinsic evidence. 
State ve. Dud wig .ice..ccccecccccecccccsseessessecsessecsseeenececevsstecesececeseeaee 278 

2. An information, charging unlawful sale, transfer, and 
disposal of mortgaged personal property, is not fatally 
defective because it fails to allege name of person or 
body corporate to whom sale or transfer was made. 
FLUNG Ds. SUObe solos oes eng Sek ce eekakcsedas ol cha ecucin ddecieatactvsdeeswiacextieeates 871 

3. Generally, defect in manner of charging offense is waived 
by defendant’s plea to general issue, if information con- 
tains no jurisdictional defect and is sufficient to charge 
an offense under law. Hunt v. State... 2... ceccceccceceseeeeecee 871 

4, An information is fatally defective only if its allegations 
can be true and still not charge a crime. Hunt v. State. 871 

5. An information, questioned for the first time on appeal, 
must be held sufficient, unless it is so defective that it 
cannot be said, by any construction, to charge offense of 
which accused was convicted. Hunt v. State..........0........ 871 


Innkeepers. 


1. Where a hotel company claims the benefit of a statute 
altering its common-law liability as an insurer, the bur- 
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den is on it to show compliance with the provisions of 
statute on its part. Shiman Bros. & Co. v. Nebraska Na- 
tional: Hotel: Coc co oa Rate ecesoneeihetae ei anactiaes 404 
2. The statute limiting the liability of an innkeeper applies 
only to his common-law liability as an insurer and has 
no application where the cause of action of the guest is 
based solely on the negligence of the innkeeper in caring 
for property entrusted to him. Shiman Bros. & Co. v. 
Nebraska National Hotel Co..0....--..:cccc2:ceccececeeeeceeeeeseceneeseeeoes 404 
3. A statute limiting the common-law liability of an inn- 
keeper as an insurer has no application where the loss 
occurs after a guest has begun his departure from the 
hotel and has delivered his baggage to a hotel porter for 
delivery to a transportation company. Shiman Bros. & 
Co. v. Nebraska National Hotel Co...........cccccccccccecceceeeeen 404 


Injunction. 

1. An action to enjoin trespassing upon real estate can be 
brought only in the county where the lands are situated. 
DATEL A sam LR? 6] (1) ORE On PO RE 888 

2. Equity will afford relief by injunction against repeated 
acts of trespass on land, especially when committed un- 
der claim indicating continuous or frequent and constant 
repetition thereof. Fenster v. Isley........0..ccccccccecccceseeeees 888 


Insurance. ‘ : 

1. Where an automobile collision insurance policy relieves 
the insurer of liability if the automobile was being oper- 
ated “by any person under the age limit fixed by law,” 
the insurer is not relieved where the automobile, at the 
time of the accident, was being driven by insured’s 15- 
year-old daughter without a license, as required by stat- 
ute. Hertzel v. Western Mutual Fire Ins. Co...............22.+- 19 

2. The purpose of the exclusionary clause of an insurance 
pelicy was to excuse liability only in case the operator 
was of an age below which no person is permitted to 
drive upon the public highways under the law of the 
state. Hertzel v. Western Mutual Fire Ins. Co......... scveaces 19 

38. A paid-up life insurance policy, payable to the estate of 
insured, is assignable and when assigned for a valuable 
consideration by a written assignment, which sufficiently 
identifies the policy, no actual delivery of the policy it- 
self is necessary. In re Estate of Dalbey........0.00000000000... 32 

4. Where insured voluntarily submitted to major surgical 
operation and as result of poor physical condition, and 
despite skilful performance of operation, died on operat- 
ing table from surgical shock, death was not result of an 
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“accident”? within meaning of accident policy providing 
indemnity for death from accident. Rapp v. Metropol- 
itan Accident and Health Ins. Cov.........2:1:2cccceceeeeeeeeeees 
Accident and health policy provided indemnity for death 
from accident and not for death from disease. Rapp v. 
Metropolitan Accident and Heolth Ins. Co.........00c.c0c000000-- 
In action on policy of insurance covering accidental 
death, where the evidence showed an injury to the body 
which appeared to have been caused by external force, 
there is a presumption that it was the result of an acci- 
dent, and not self-inflicted. McNaught v. New York 
PAPC ANB ie COs seers that hhh le toesretteea ci eteas Vente} 
Under a statute providing that every action must be 
prosecuted in the name of the real party in interest, if 
the insurance paid by an insurer covers only a portion 
of the loss, the right of action against the wrong-doer 
who caused the loss remains in the insured for the entire 
loss and the action must be brought by him in his own 
name. Shiman Bros. & Co. v. Nebraska National Hotel 
COs. siete echo i ee owt Gadd acct Rade eee Seve tle eg ede 
An arrangement between an insurer and an _ insured, 
whereby the former loaned to the latter the amount of a 
loss under the terms of a policy of insurance, to be re- 
paid only if the insured made a recovery from a third 
person, is a lawful agreement and the loan thus made is 
not such a payment of insurance as to make the insur- 
er the real party in interest. Shiman Bros. & Co. v. Ne- 
braska National Hotel Ce... ..cceccccccecsececceseeeeseeveceecesecevesees 
By statute no oral or written representation or warranty 
made in the negotiation for a contract or policy of insur- 
ance by the insured, or in his behalf, shall be deemed 
material or defeat or avoid the policy or prevent its at- 
taching unless such misrepresentation or warranty de- 
ceived the company to its injury. Gillan v. Equitable 
Life Assurance Soctety oc... cccccceccccccsscesccssesecesecsecsceeveneecsceeee 
An untrue answer relating to a matter peculiarly within 
the knowledge of the applicant and material to the risk 
and relied upon by the insurer, if timely advantage is 
taken thereof by the insurer, will avoid the policy. Gil- 
lan v. Equitable Life Assurance Soctety........eccccesceeceseee- 
In an action at law on an insurance policy an assured 
may not, by parol evidence, impeach statements in the 
application in those cases where the application has be- 
come a part of the contract by stipulation and in accord- 
ance with statute, and a copy thereof attached to the 
policy at the time of delivery. Gillan v. Equitable Life 
AS8ULANCE SOC Y yee ceeececccssesesececsseesenssesessecseseseseeseecusssssecee 
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12. In the absence of statute the chief distinction between a 
warranty and a representation in insurance law is that 
the former is the assertion by the assured of some fact, 
on the literal truth of which the validity of the policy de- 
pends, without regard to the materiality of such fact; 
while a representation is the assertion by the assured of 
a fact, on. the literal truth of which the validity of the 
policy does nct depend. Gillan v. Equitable Life Assur- 
TONCE “SOC Y 7 soscsa ied hs cots ccavev te geceede wvbisetideadeavcas settee aalden 647 

18. All statements made by an insured shall, in the absence 
of fraud, be deemed representations and not warranties. 
Gillan v. Equitable Life Assurance Society... 647 

14. In the absence of statute a warranty by an insured which 
is false and fraudulent renders the policy of insurance 
void at the option of the insurer when the falsity of the 
warranty comes to its attention. Gillan v. Equitable Life 
ASSUTANCE SOCTUY one. ccceenccecceenesetecceseesececenseeteccesecesscteeteceenees 647 

15. Where there is no uncertainty as to the meaning of an 
insurance contract, and the same is legal and not against 
public policy, it will be enforced as made. Smith Motors 
v. New Amsterdam Casualty C0..........0.eccsceeceeecceceeeeeeeeeeeeee 815 

16. In action on accidental death policy, evidence held insuf- 
ficient to take to jury question of whether combination of 
diseases causing insured’s death resulted from and oc- 
curred after accidental injury to insured, as required to 
entitle plaintiff to recover. Long v. Railway Mail Ass’n 949 


Judgment. 

1. Under the doctrine of res adjudicata, when a question of 
fact is once determined on the merits, that question is 
settled so far as litigants and those in privity are con- 
cerned, and cannot be relitigated between the same par- 
ties or their privies. Hanks v. Northwestern State Bank 204 

2. A collusive joinder of defendants for the sole purpose of 
bringing suit against a nonresident of the county where 
the action is brought will not vest the court with author- 
ity tc send its summons to another county, and a judg- 
ment rendered on default in such case is void. Wistrom 
Ds. TCOPTSUING: cece sshe tat sd ler AI Se sacl RAN Se bas Sh ane ge 294 

3. Where defendant, after adverse ruling on demurrer to 
petition in error, elected to stand thereon and plead no 
further, the case stood as upon default, and final judg- 
ment was properly entered thereon. Hoesly v. Depart- 
ment of Roads and Irrigation. ........000..ccccececeeeececcesecececeseneee 887 

4. The test whether former judgment is a bar to subsequent 
action is generally whether the same evidence will sus- 
tain both actions. Boomer v. Olsen 579 
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Where the parties stipulated a single issue in a former 
action, a plea of res judicata is ‘of no avail in a subse- 
quent action between the same parties where it appears 
that the issues are outside the scope of the stipulation. 
Boomer VY. OLS C1 ao... cece cece sev eecnecnsneeneecevenseeeenesceececeesesereceeeese 


Judicial Sales. 


Jury. 


A purchaser at a judicial sale becomes a party to the pro- 


ceedings and is entitled to enforce the rights secured by 
his purchase. Madison County v. Crippen.........-2:1-------- 


The right to trial by jury on appeal from the county 
court in probate matters is expressly conferred by stat- 
ute. In re Estate of Hagan. ..........eccccccecccecceceeceeeeeeeeeeeteeeeeeeee 
The right to a trial by jury in probate matters in the 
county eourt does not exist. In re Estate of Hagav........ 
There is no constitutional right to trial by jury on ap- 
peals to the district court from the county court in pro- 
bate matters. In re Estate of Hagan... ccc. .ccccccccccccecee 
There is no absolute right to trial by jury on appeals to 
district court in probate matters unless such right is ex- 
pressly conferred by statute. In ve Estate of Hagan...... 


Landlord and Tenant. 


A tenancy from year to year can only be terminated by the 


agreement of the parties, express or implied, or by no- 
tice given six calendar months prior to ending of the 
year at which the tenancy commenced. Fenster v. Isley 


Limitation of Actions. 


1. 


Ordinarily the statute of limitations begins to run when 
a cause of action accrues. In re Estate of Dalbey............ 
Whenever a person is prevented from exercising his le- 
gal remedy by some paramount authority, the time dur- 
ing which he is thus prevented is not to be counted 
against him in determining whether the statute of lim- 
itations has barred his right. Lincoln Joint Stock Land 
Bank 0. Barnes... eceecccceccesescenssotassasesssnccerecesoecsssseecenecnaces 
An action upon the official bond of a public officer for 
a breach thereof may be commenced at any time within 
ten years after such breach. Neisius v. Henry............... 
The chairman of the board of public works in a city of 
the first class is an officer and his bond is an official bond 
within statute requiring action on official bond of officer 
to be brought within 10 years. Neisius v. Henry............ 
In proceedings to modify or vacate a judgment on ground 
of fraud, after two years from rendition of judgment, 
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petitions showing that the facts were discovered within 

the two-year limitation period, and failing to show good 

reason why the period should be extended by equity 

court, it is not error to dismiss. State, ex rel. Spillman, 

v. Commercial State Bank of Oma@h@........2222..c-ccceeeeetenenes 490 
6. Where it does not appear on the face of a petition that. 

action is barred by the statute of limitations, a demur- 

rer on that ground should be overruled. Rohlf v. Ger- 

man Old People’s HOme.......2....2..cccccccccceenevecvecsessseeceesecennessesecne 636 


Master and Servant. . 

1. The law imputes to a principal or master responsibility 
for the negligent acts of an agent or servant done in 
obedience to the express orders or directions of the mas- 
ter or within the scope of the employee’s authority or 
employment in his master’s business, and if those acts 
cause injury to third persons, the principal or master is 
liable for damages. Van Auker v. Steckley’s Hybrid Seed 
CONN: © Ose ceotss Sabesd cs A ce tel adeccg oa lads due eaios acs guess ancsace cabicase 24 

2. For all acts done by a servant in obedience to the ex- 
press orders or directions of the master, or in the execu- 
tion of the master’s business, within the scope of his em- 
ployment, and for acts in any sense warranted by the 
express or implied authority conferred upon him, consid- 
ering the nature of the services required, the instruc- 
tions given, and the circumstances under which the act 
is done, the master is responsible, but for acts which are 
not within these conditions the servant alone is respon- 
sible. Dafoe v. Grantshet oo. .o....cccccccccccceccceeceececeeeeeseeseteeeeseess 844 


Mechanics’ Liens. 

The statute providing that materialman shall forfeit an 
amount not exceeding one-half of the amount claimed by 
mechanic’s lien for failure to release lien upon notice is 
remedial] in nature, permits recovery of actual damages 
in a civil action but limits the amount thereof and is not 
unconstitutional, Gibson v. Koutsky-Brennan-Vana Co. 326 


Mortgages. 

1, Ordinarily, when one having a mortgage on real estate 
becomes the owner of the fee the former estate is merged 
in the latter, but the mortgagee may in such case keep his’ 
mortgage alive when it is essential to his security against 
an intervening title. Lincoln Joint Stock Land Bank 
V2 BONES. ..ntesseecseceeseseecereceeeeeeeeneees cosh DN ontetahcA tea Maida 58 

2. Where, at time mortgagee acquires equity of redemption 
in mortgaged realty, there is no expression of his inten- 
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tion as to whether his interest as mortgagee shall merge 
in the equity of redemption, it will be presumed, in ab- 
sence of circumstances indicating a contrary purpose, 
that he intended to do that which would prove most ad- 
vantageous to himself. Lincoln Joint Stock Land Bank 


Mortgagee has no such interest in the mortgaged prem- 
ises that he can question any title that is paramount and 
adverse to mortgagor’s title, and persons holding titles 
paramount and adverse to mortgagor’s title usually can- 
not be made parties to a mortgage foreclosure action. 
Lincoln Joint Stock Land Bank v. Barnes. ...c.ccccccccceceeccees 
Grantee of deed from mortgagor, executed prior to but 
recorded subsequent to mortgage, together with such 
grantee’s successors in title, are proper parties to a 
foreclosure of the mortgage. Lincoln Joint Stock Land 
Batlle Ve BOP n eS 250 sc hose Los Sates ok Secs ean Pi chien baat eelencsde attstesedie 
A mortgage foreclosure action is an equitable proceed- 
ing. Lincoln Joint Stock Land Bank v. Barnes................ 
The purpose of a foreclosure action is to determine the 
existence of a mortgage lien, to ascertain the amount 
thereof and its priority, and to obtain a decree directing 
the sale of premises in satisfaction thereof in case no re- 
demption is made. Lincoln Joint Stock Land Bank ». 
BOtness 22h ook eee neice ete ade 
In foreclosure action, where plaintiff’s attorney filed an 
attorney’s lien against the decree and the land involved, 
and land was sold to judgment creditor to satisfy the de- 
cree, the attorney secured a confirmation of the sale and 
delivered the deed to purchaser, title to land passed to 
purchaser free from lien. Marshall v. Casteel................ 
The possession and production of a note for cancelation 
are not always necessary to obtain a decree in a fore- 
closure. Boehmer v, Heinen ......ccccccecceccccessscescsececsseneeseeee 
Where all allegations of a petition have been put in issue 
by a general denial, proof of ownership of the note and 
debt it represents, and that it has not been sold, assigned, 
or otherwise disposed of, is necessary before a valid 
foreclosure. decree can be entered. Boehmer v. Heinen... 
It is competent for parties to a real estate mortgage to 
make an arrangement as to the possession or right of 
possession of the premises other than that which the law 
would determine in the absence of an agreement, and 
this may be done by a separate instrument given at the 
same time with the mortgage. Hanks v. Northwestern 
State Baik. Bacchi cette vets atesl cect cesticce pode ccatecsecseeebesatedses 
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11. An order confirming judicial sale under decree foreclos- 
ing real estate mortgage will not be reversed for inade- 
quacy of price, where there is no fraud or shocking dis- 
crepancy between value and sale price and there is no 
satisfactory evidence that a higher bid could be obtained. 
Kansas City Life Ins. Co. v. Zakrzewshki.......... ceceeeeeee 878 


Municipal Corporations. 
1. Where a city attempts to levy a special assessment with- 
out compliance with all conditions essential to a valid ex- 
ercise of its taxing power, the taxes so levied are void. 
Cullingham v. City of Omahawii.... ii cccececceceececeteeeeeeececeeee 744 
2. Where special assessments against property to pay cost 
of paving are void knowledge of the proceedings and of 
the construction of the improvement will not estop the 
owner from avoiding liability therefor, and they cannot 
be enforced solely on ground of benefits to the property. 
Cullingham v. City of Om@haaio..icecccccececccceeeeceeeeeteeeeeeees 744 
8. The power of a municipality to contract for public im- 
provements and to levy special assessments to defray 
the expense thereof is statutory and such powers must 
be strictly construed. Cullingham v. City of Omaha........ 744 
4. A property owner affected is not estopped to assert ir- 
regularity of a special assessment where the irregularity 
is of such character us to defeat the jurisdiction of the 
city to act in the premises. Cullingham v. City of Oma- 
PRO cae eset ace asics tesa deteeattededactes Jets DtenceWevGoush bikyResues eames 744 


Negligence. 

1. Where evidence is such that reasonable minds might 
draw different conclusions therefrom, the questions of 
negligence and contributory negligence are for the jury, 
and it is error to direct a verdict. Anderson v. Robbins 
Tnewbalor: COs deere bed eet eh en 40 

2. In motorist’s action for personal injuries and damage to 

’ automobile suffered when truck collided at night with 
automobile with trailer attached parked alongside high- 
way with left wheels on paved portion thereof and fac- 
ing same direction truck was traveling, whether either 
truck driver or motorist or both were negligent and the 
effect of such negligence under the comparative negli- 
gence statute were for the jury. Anderson v. Robbins 
TnéUb a Or  COvcccc. oh Moe nce eter le aclemecesls ada yeh aa 40 

3. The doctrine of last clear chance does not apply where 
the negligence of the injured party is contemporaneous 
and active up to the moment of an accident, and thus 
contributed to cause the accident. Hughes v. Omaha & 

GC. B. Street Ry. CO. ccecccccecececesesecceneeneecesesescsevssecsescseesenecees 47 
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A plaintiff may not, in reckless disregard of any possible 
negligence of a street car company, rely solely upon its 
statutory duty, proceed to a place of danger, and expect 
the street car company, whose car cannot turn out or 
stop instantly, to be an insurer of his safety, and if he 
does nothing for his own security he is negligent, and if 
physical facts leave no doubt that he proceeded reckless- 
ly, he is, as a matter of law, guilty of negligence more 
than slight, which under rule of comparative negligence 
bars recovery. Hughes v. Omaha & C. B. Street Ry. Co. 
When one, being in a place of safety, sees and is aware 
of the approach of a moving vehicle in close proximity 
to him, suddenly moves from the place of safety into the 
path of such vehicle and is struck, his own conduct con- 
stitutes contributory negligence more than slight in de- 
gree, as a matter of law, and precludes recovery. Hughes 
v. Omaha & C. B. Street RY. CO... ..cccccccccccesceseeceeccneseneeneeees 
The sudden emergency rule cannot be successfully in- 
voked by one who has brought the emergency upon him- 
self by his own acts, or who has not used due care to 
avoid it. Hughes v. Omaha & C. B. Street Ry. Co............. 
The doctrine of last clear chance presupposes negligence 
on the part of the person injured or whose property is 
damaged. Harstick v. Beckenhauer............0..c0c1ccccceeseeeeeee 
The doctrine of last clear chance has no application 
where the position of peril of the person or property in- 
jured is not due to negligence for which the party in- 
jured, in his person or property, is responsible. Harstick 
De, Beh OURQwet soc ssccedhesheeesactses ct oinceciaoded htecin os edebeeseaenctecse 
An owner is liable to an invitee for injuries occasioned 
by unsafe condition of his premises if such condition is 
known to hin and not to the invitee, and the condition is 
negligently suffered to exist. Malolepszy v. Central 
MOT heb: ee seceetoseens eck ce posad testes ete tee eave decdie ce eaceese teeth ee 
A visitor is entitled to expect that the owner will take 
reasonable care to discover the actual condition -of the 
premises and either make them safe or warn him of dan- 
gerous conditions so that he will have an opportunity to 
decide intelligently whether to accept the invitation. 
Malolepszy v. Central Market ..0....0.0.0ccccccccccesescseseseveeseeseee 
An owner is liable for injuries sustained by an invitee 
while the invitee is upon that part of the premises where 
the owner gives him reason to believe his presence is 
permitted or desired because of its connection with the 
business, and in determining this area the nature of the 
business to be transacted is of great importance. Malo- 
lepszy v. Central Market 
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12. A customer is a business visitor to area where business 
is transacted unless the possessor exercises reasonabie 
care to apprise him that the area of the invitation is 
more narrowly restricted. Malolepszy v. Central Market 356 
13. If an owner realizes that either one of two doors might 
be taken by his business visitor to be the door to the 
business area, the visitor is entitled to the protection of a 
business visitor even though he enters the wrong door. 
Malolepszy v. Central Market... .200.21ccccccccccceccceneeeececeeeeeeee 356 
14. The doctrine of last clear chance does not apply where 
the negligence of the injured party is contemporaneous 
and active up to the very moment of an accident, and 
thus contributed to cause the accident. Donald v. Heller 600 
15. The burden of proving negligence is on the party alleg- 
ing it. Ulrich v. Batchelder... ......ccccccccceccceccceeeeseeeceneeeeeees 697 
16. Circumstantial evidence, to be sufficient to require sub- 
mission of an issue of negligence based thereon to a jury, 
must be of such character as to justify a reasonable in- 
ference, and no other reasonable inference, that the par- 
ty charged was negligent. Ulrich v. Batchelder...............- 697 
17. In determining whether plaintiff’s contributory negli- 
gence bars his recovery as a matter of law, the evidence 
must be given that construction that is most favorable 
to plaintiff. Weitz v. United States Trust Co..............- 703 
18. In absence of a contrary statute, contributory negligence 
that is more than slight defeats recovery in favor of a 
third person from absent owner for damages arising 
from a dangerous condition on premises occupied by a 
tenant, even though the existence of such condition vio- 
lates a statute or ordinance and is negligence per se. 
Weitz v. United Slates Trust CO. .....cccee cece cecceeeteeteeee teens 703 
19. Evidence examined and held that plaintiff was not enti- 
tled to an instruction that defendant was guilty of neg-~- 
ligence as a matter of law. Callahan v. Prewitt.............. 737 
20. Evidence of contributory negligence of plaintiff’s intes- 
tate examined and held sufficient to go to the jury. Cal- 
lahan: 0.0 Prewitt: coc.) coche kee eee ale alee 787 
21. In automobile accident case, evidence as to motorist’s use 
of liquor a short time before accident was admissible on 
issue of contributory negligence. Callahan v. Prewitt.... 793 
22. The sudden emergency rule cannot be successfully in- 
voked by one who has brought that emergency upon him- 
self by his own acts, or who has not used due care to 
avoid it. Callahan v. Prewitt 0....0...2222cccccccece ccc ceeecceeeeeeeetee 793 
23. Want of ordinary care, and not knowledge of the danger, 
is the test of contributory negligence. Frazier v. An- 
CT SOT: Btwn ik wath A crs Odes as eee tee tel eedet ea eee 905 
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24, 


25. 


26. 


27. 


28. 


29. 


30. 


32. 


33. 


34. 


Contributory negligence is conduct for which plaintiff is 
responsible, amounting to a breach of duty which the 
law imposes on persons to protect themselves from in- 
jury, and which, concurring and cooperating with action- 
able negligence for which defendant is responsible, con- 
tributes to the injury complained of as a proximate 
cause. Frazier v. Anderson... ec cecececeeceeeeeeeeeteeeeeceeees 
If contributory negligence is relied upon by defendant as 
an affirmative defense, the burden is upon him to prove 
such negligence by preponderance of the evidence, except 
as such negligence may appear in plaintiff’s evidence. 
Frazier Vv. ANMCr SON, ........cccccccececccnencceceseeceeesecneeeecteeseeeecseeeesaees 
The question of contributory negligence is for the jury, 
where testimony is conflicting or where evidence as a 
whole is such that reasonable minds may fairly draw 
different conclusions therefrom. Frazier v. Anderson.... 
The question of existence of gross negligence, within au- 
tomobile guest statute, must be determined from facts in 
each case. Landrum v. Rodd y.........222.....22cc0cccc20ceeeeeeeeeeeeeeeee 
Gross negligence, within automobile guest statute, means 
negligence in a very high degree, or the absence of even 
slight care in the performance of a duty. Landrum v. 
PROUD Y. axcsseBa ee ees ape et ceed ees aes te sack vic gd Psat cathaaee So tonite 
A violation of statutes regulating the use 2 and operation 
of motor vehicles on highways is not negligence per se, 
but evidence of negligence which may be taken into con- 
sideration with all other facts in determining whether 
negligence is established. Landrum v. Roddy.................. 
Where an action under the automobile guest statute is 
based on gross negligence, the comparative negligence 
statute is applicable. Landrum v. Roddy........0...00.ccc00000+ 


. The maxim “volenti nen fit injuria” means: If one, know- 


ing and comprehending the danger, voluntarily exposes 
himself to it, though not negligent in so doing, he is 
deemed to have assumed the risk and is precluded from 
a recovery for an injury resulting therefrom. Landrum 


Within the limits of its terms, the maxim “volenti non 
jit injuria” is applicable to negligence actions in Nebras- 
ka. Landrum vu. Rodd y..........2.ccececcccceeeeecceececeeceeceseeeneeeeens 
In actions based on negligence, the defense of assump- 
tion of risk under the maxim “volenti non fit injuria” is 
not inconsistent with the defense of contributory negli- 
gence. Landrum v. Roddy............cccccccccecsessesesecesseesceseesneeseeee 
Question of whether or not the conduct of the plaintiff 
is such as to defeat any right to recover, is one of con- 
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tributory negligence and should be submitted to the 
jury. Landrum v. Roddy ean... ceeccccccceeccccceeeeeceneeeceeeeneeeeseees 934 


Parties. 

1. In a suit by the heirs of a donor to recover amount of a 
charitable gift because of failure of purpose and where 
no general charitable intent was shown, the attorney 
general is a proper but not a necessary party to the liti- 
gation. Rohlf v. German Old People’s Home................+--- 636 

2. The heirs of the donor of a gift for a particular chari- 
table purpose may properly bring an action to recover 
the amount of the gift when facts are pleaded which 
would require a reverter to such heirs. Rohlf v. Ger- 
man Old People’s Home na a.......2.cc.ccccccccscecceceeeeececeseceeeteeceteetees 636 


Partition. 
1. A cause of action for partition of one tract of land is 
improperly joined in a single bill with a cause of action 
for partition of another tract, where some of the persons 
interested in one are not interested in the other and do 
not derive interests from a cotenancy of both tracts. Ma- 
POV US. Uo SUIEO 25) So cssn ses sce tans tee bbe tac iace sheds eosack golecdieteueeetaseatate ae 774 
2. Partition of two or more parcels of real estate may be 
made in one proceeding if title to all the parcels sought | 
to be partitioned is derived from a cotenancy as a com- 
mon source of title, though some of cotenants, parties to 
the proceeding for partition, may be interested in only 
one or some of the parcels and not in all. Majerus v. 
SONEO? fh eid oe tee a ee Oe Der in, cote teh Alek, 774 
8. In proceeding for partition, whether at law or in equity, 
all of the cotenants are indispensable parties and such of 
them as do not join as plaintiffs must be made defend- 
ants and the same is true of the successors in title of any 
of the cotenants. Majerus v. Santo... 174 
4. Under statute, any creditor having a specific or a gener- 
al lien upon all or any portion of property being parti- 
tioned may or may not be made a party at the option of 
the plaintiff. Majerus v. SQnto.i....c.cccccceccccccccccceceneeececeseees 194 
5. An heir or devisee of an estate cannot maintain an ac- 
tion for distribution or partition until the debts, allow- 
ances, and expenses against the estate have been paid or 
provided for, unless he gives a bond with approved sure- 
ties to pay the same, except where allegations of the 
petition allege solvency of the estate, as well as sufficien- 
cy of the personal assets to pay the debts against it, and 
such allegations are conclusively established by the evi- 
dence. Majerus v. Sto. ........-cecccccecccccccceceeceeeeeccentecereneeneens 774 
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6. Fact that question of title was drawn in issue in parti- 
tion suit did not make dismissal of partition suit neces- 
sary, but district court was invested with authority in 
that proceeding to first try issues as to title, and, after 
they were determined, to proceed in partition action to 
partition of property among parties found to be owners 
thereof. Majerus v. Santo... cece cece cecteeeeeeeeenteeene 774 


Partnership. 

1. A partnership is a contract of two or more competent 
persons to place their money, efforts, labor, skill, or 
some or all of them, in lawful commerce or business, and 
to divide the profit or bear the loss in certain propor- 


tions. Baum v. McBride.............0cccceeeececcceceeeeeeeceeceeeceeeceeees 629 
2. The existence of partnership is a question of fact under 
the evidence. Bawm v. McBride ......0.0..00.000ccccecceceeseeeeee eee 629 


8. More convincing evidence is required to prove existence 
of partnership where alleged partners are the only liti- 
gants than in controversy between third party and part- 
ners. Bawm v. McBride. .i......c.-ccccceeeseeecensceseeteetseseeccesecees 629 
4. The existence of a partnership depends upon the agree- 
ment of the parties, and their intention must be ascer- 
tained from all the evidence and circumstances. Baum 
Vs MGB ide sz. 22s haeida tls bien titicsaseh dete sg duoutsntiersavessassseuesdwved 629 


Pleading. ? 
1. So long as the court can see that the identity of the 
cause of action is preserved, the particular allegations of 
the petition may be changed and others added in order 
to cure imperfections and mistakes in the manner of 
stating plaintiff’s case. Lincoln Joint Stock Land Bank 
Vs BOTNCS oo csciseses cela veesetts tetsu, teh sca ttadateacead caidiec elagalencnvcceeviewstis 58 
2. Under the Code an answer in the nature of a cross-peti- 
tion may properly seek affirmative relief beyond that 
which is merely defensive, and such relief sought need 
not necessarily be based on equitable grounds if germane 
to the original action. Gibson v. Koutsky-Brennan-Vona 
a ei a a Ae cee ET OTT 326. 
8. A party may at any time invoke the language of his 
opponent’s pleading on which a case is being tried on a 
particular issue, and in doing so he is neither required 
nor allowed to offer such pleading in evidence in the or- 
dinary manner. Gibson v. Koutsky-Brennan-Vana Co..... 326 
4. Where a defendant desires an affirmative judgment 
against the plaintiff he should state in his answer the ul- 
timate facts to support his contention, and if he fails to 
allege an essential fact but it is pleaded by his adver- 
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sary, an affirmative judgment in defendant’s favor may 
be sustained by the pleadings. Gibson v. Koutsky-Bren- 
NAN=V GNA CO uz. sex csvscveacecanvctnecsecsre cecsdevensvedsdeccdlsdeneesececaeseeee eb coessowe 
A motion for judgment on the pleadings is in the nature 
of a demurrer and admits truth of all well-pleaded facts 
in the pleadings of the opposing party. Vaughan v. 
Omaha Winsett System Co...ceccccccccccccecccceccecceetcccesceseeteeeseees 
The making of a motion for judgment on the pleadings 
does not waive the right to trial of an issue of fact, and 
upon the overruling thereof the party who made such 
motion should be given opportunity of electing to stand 
on his motion or to proceed further. Vaughan v. Omaha 
Wirmsett System C0... ..cccccccccccccecceccnccccseseccececcoceessnecsetsesenseeees 
A demurrer ore tenus is permissible and if the pleading 
to which it is addressed is totally defective it is error to 
admit any evidence under such pleading. State, ex rel. 
Spillman, v. Commercial State Bank of Omaha................ 
Where misjoinder of causes of action is apparent on the 
face of the petition, the infirmity may be challenged by 
demurrer. Sickler v. City of Broken Bow. ...........cccccecceee 
Demurrer admits only facts that are well pleaded and 
not conclusions of either law or fact. Sickler v. City of 
Broken BOW: ::0. i ehites oe the ease Tate a ee 


Where both general and specific allegations are made re-. 


specting the same matter the specific allegations control, 
and general allegations and conclusions lend no support 
to a petition which contains specific allegations inconsist- 
ent therewith. Sickler v. City of Broken Bow.................- 
A demurrer to pleading admits only facts well pleaded 
and not conclusions of law or fact. State, ex rel. John- 
son, v. Consumers Public Power District... 
In equity action, an answer in the nature of cross-peti- 
tion may properly seek affirmative relief beyond that 
which is merely defensive and such relief need not be 
based on equitable grounds if germane to original .action, 
but matters set up in cross-petition must be germane to 
original suit and new and distinct matters, not maintain- 
able under the Code as to counterclaims, and not in- 
volved in proper determination of subject-matter of orig- 
ina] suit, must be litigated in a separate action. O'Shea 
Vier OS NCO rceteeLifsie te ceca aie ea DE ec nes bea 


SEE JUDGMENT, 2. 


Public Lands. 


1. 


Under constitutional provision the board of educational 
lands and funds has control of management, preserva- 
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tion and disposition of public school lands, subject to di- 
rection by the legislature. State, ex rel. Johnson, v. Cen- 
tral Nebraska Public Power and Irrigation District........ 153 
2. The state public school lands are a trust held by the 
state and under the Constitution are in the control of the 
board of educational lands and funds, which board is 
subject to control by the legislature within constitutional 
limitations. State, ex rel. Johnson, v. Central Nebraska 
Public Power and Irrigation District .........0....:::cceeeeeeeeeee 153 
8. The provision of the enabling act making the grant of 
public school lands, and of the Constitution of 1866 des- 
ignating the lands, and the subsequent act admitting Ne- 
braska into the Union under the Constitution constituted 
a contract between the state and the national govern- 
ment with regard to such grant. State, ex rel. Johnson, 
v. Central Nebraska Public Power and Irrigation District 158 
4. By constitutional provision, the power to sell, lease and 
manage educational lands of the state was conferred 
upon a distinct board or commission, and the power thus 
conferred, the legislature is without power to take away. 
State, ex rel. Johnson, v. Central Nebraska Public Power 
and Irrigation District ...........0....cccccecceceecceceeseeeescesseeeceecnseeces 153 
5. The legislature may, by statute, provide upon what terms 
the public school lands shall be leased or sold, but it can- 
not empower any person or body to do so except the 
board of educational lands and funds. State, ex rel. 
Johnson, v. Central Nebraska Fublic Power and Irriga- 
bOm Distrib i200 2 not hee si ahi te eas Sek 153 
6. Any act by which the legislature seeks to assume direct 
control over the public school lands and remove the con- 
trol of the board of educational lands and funds is un- 
constitutional, null and void. State, ex rel. Johnson, v. 
Central Nebraska Public Power and Irrigation District... 153 
7. The legislature is without power to make a grant in fee 
of, or an easement over, public school lands without com- 
pensation for the damage for such. taking or use. State, 
ex rel. Johnson, v. Central Nebraska Public Power and 


Trrigation District... cceccccccecececcceeeeececeeeeeenceseseeneeeseeseeeceee 153 
State v. Platte Valley Public Power and Irrigation Dis- 
URCE eon sek Pe ne ee ha en eae ee a 661 


8. The state is without power through legislative means or 
otherwise to bestow a special benefit upon any person or 
corporation at the expense of the cestui que trust, the 
state public school system. State, ex rel. Johnson, v. 
Central Nebraska Public Power and Irrigation District... 153 

9. The statutes purporting to grant to public corporations 
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engaged in construction, operation and maintenance of 
works of internal improvement the right to obtain rights 
of way over public school lands without compensation 
are unconstitutional. State, ex rel. Johnson, v. Central 
Nebraska Public Power and Irrigation District................ 153 
10. The state, as trustee of public school lands, is without 
power through legislative means or otherwise to bestow 
a special benefit upon any person or corporation, public 
or private, at the expense of the cestui gue trust, the 
public school system of the state. State v. Platte Valley 
Public Power and Irrigation District....0.......00cccccccecceeseseeee 661 


Public Service Commissions. 

1. Where-an order of the railway commission is adminis- 
trative or legislative in character as distinguished from 
judicial, the only question for decision on appeal is 
whether its action was unreasonable or arbitrary, within 
its jurisdiction, or violative of legal and constitutional 
rights. Thomson v. Nebraska State Railway Commission 52 

2. The object of railway commission control is to secure ade- 
quate, sustained service for the public at minimum cost 
and to protect and conserve investments already made 
for this purpose, and in doing this primary consideration 
must be given to the public rather than to individuals. 
Thomson v. Nebraska State Railway Commvission............ 52 


Quieting Title. : 

1.- Where a trial court permits or orders all persons inter- 
ested in an accretive area to be made parties to a suit in 
order to divide such accretive area among the riparian 
owners, a decree quieting title to all of said accretive 
area will ordinarily be entered. Conkey v. Knudsen........ 5 

2. Petition in suit to quiet title which alleges generally ti- 
tle in the plaintiff and generally that defendant claimed 
or appeared to have some interest in, right or title to, or 
lien upon said real estate or a part thereof was sufficient. 
Wells Vv. Ttetge.....s...cscsccccceeesccsccssccccsceceneceesssssccsscescssssscasssscesse 2380 


Quo Warranto. 

1. Quo warranto, under statute, is intended to prevent ex- 
ercise of powers not conferred by law and is not ordinar- 
ily available to regulate manner of exercising such pow- 
ers. State, ex rel. Johnson, v. Consumers Public Power 
DAREN ACG oo, 5225628 csc Soenskacls tects eweasensedienst ohekcesstesatensnstestetcceseseestigte 7538 

2. A corporation’s irregular or improper exercise of power 
lawfully possessed by it is not ground for proceedings in 
nature of quo warranto. State, ex rel. Johnson, v. Con- 
sumers Public Power District .....0..0..ccccccccccceccecceeeeceseececnseeene 753 
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Quo warranto will not lie to prevent a public corporation 
from exercising power conferred on it by law, even 
though the power is exercised in an irregular or im- 
proper manner, nor to test the validity of a contract 
which is a mere incident to the execution of such power. 
State, ex rel. Johnson, v. Consumers Public Power Dis- 
ET CE a5. does tee Sent sole ee a ete See adh eh cnagt eee eS 
The remedy by quo warranto cannot be used for enforce- 
ment or forfeiture of municipal contract. State, ex rel. 
Johnson, v. Consumers Public Power District.......0000.0...-. 
Quo warranto is employed only to test actual right to an 
office or franchise and it cannot afford relief for official 
misconduct or be used to test the legality of official ac- 
tion of public or corporate officers. State, ex rel. John- 
son, v. Consumers Public Power District.........0...20.cc.10cc000 
Quo warranto is intended to prevent the exercise of pow- 
ers that are not conferred by law, and is not ordinarily 
available to regulate the manner of exercising those 
powers. State, ex rel. Johnson, v. Conservative Savings 
Qn LOG ABS oe sctieis ic wcace ese eee ehtes esas ccntaendeestocens tease epee 
Statute relating to the action of quo warranto prescribes 
who the defendant may be in such action, and the acts, 
the doing of which may be the basis for an information 
that may bring a person before the bar of a court to an- 
swer as to the alleged acts. State, ex rel. Johnson, v. 
Conservative Savings and Loan A8870..........:ccc1cecceeeeeeens 
The statute requiring defendant to answer charges made 
against him in the information in quo warranto contem- 
plates that quo warranto actions shall be used to deter- 
mine the issues made by the authorized charge of the in- 
formation and the answer thereto of a defendant proper- 
ly charged in the information. State, ex rel. Johnson, 
v. Conservative Savings and Loan AS8’N.........:.c.ccsccseeeeee 
In the absence of a statutory provision extending its 
scope a quo warranto action may not be used merely to 
establish or determine private rights and obligations or 
to redress private grievances in which the public has no 
interest. State, ex rel. Johnson, v. Conservative Sav- 
Angs and Loan ASS Ne. cceececccscececceseseteeseeeceevescveessesees 


Railroads. 


1. 


The service and facilities to be furnished by a railroad 
company at any station need only be just, reasonable 
and adequate to the requirements of the station, and 
should in a measure be commensurate with the patron- 
age and receipts from that portion of the public to whom 
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such service is rendered. Thomson v. Nebraska State 
Railway Commission. ..............ccccceccceecccenccceneceneccneccesseeceeseensaee 52 
2. Whether a railroad company may change a station from 
agency to caretaker service depends upon the facts and 
circumstances of the particular case. Thomson v. Ne- 
braska State Railway Commission. ..........cccccccceeceeceeeeeee 52 
3. A final order of the railway commission granting or de- 
nying a railroad company permission to substitute a 
caretaker for an agent is unreasonable and arbitrary 
unless its findings and conclusions conform to law and 
are supported by the evidence. Thomson v. Nebraska 
State Railway Commisston..........ccccececceececeeecseeceecceessensenees 52 


Rape. 

1. In prosecution for statutory rape it is not essential to a 
conviction that prosecutrix should be corroborated by 
testimony of other witnesses as to the particular act con- 
stituting the offense, but it is sufficient if she is corrob- 
orated as to material facts and circumstances which 
tend to support her testimony and from which, together 
with her testimony as to the principal fact, the inference 
of guilt may be drawn. Schlegel v. State........0000000cc0 497 

2. Previous chastity of female child under 15 years of age 
at time of commission of act is immaterial in prosecu- 
tion for statutory rape. Schlegel v. State... 497 

3. In a prosecution for statutory rape, the evidence must 
show beyond a reasonable doubt that defendant commit- 
ted the act charged and that he did so under such cir- 
cumstances that every element of the offense existed. 
Whomble v. State... ccccccccccccccccccececcceceecensscsecescecerecsessssuececeees 667 


Sales. 
1. Where the party rescinding a contract would be entitled 
to retain the money or property received, either by vir- 
tue of an original liability if the contract be rescinded, 
or under the contract itself if rescission be refused, no 
tender or offer of restoration is required. Aron v. Mid- 
CONN ENE CO .2.208 oc sossocc eevee ees teen dangaacalSentes ceckskvecasceneseteensasesce 87 


Vavricka v. Mid-Continent Co 94 
2. If restoration consists of money, the amount of which 

can be credited in partial cancelation of the injured par- 

ty’s claim, a failure to restore will not preclude a suit to 

recover the consideration paid. Aron v. Mid-Continent 

CO. eects det deve then cet pone, tees ef Any Moet Bate ase als 87 

Vavricka v. Mid-Continent C0.........cccceccccceccececeeceeceenseeeseeee 94 


8. Ordinarily a party rescinding a contract for fraud is re- 
quired to restore whatever has been received under the 
contract in the way of money, property or other consid- 
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eration as a conditicn precedent to an action at law for 
the recovery of the purchase price. Vavricka v. Mid- 
Continent Co iccscciicrce. i bivec cea szsscacele ceidgiangvacweestiguesecanead ovcushasdees 
In order for an express warranty to exist, there must be 
something positive and unequivocal concerning the thing 
sold, which the vendee relies upon, and which is under- 
stood by the parties as an absolute assertion concerning 
the thing sold, and not the mere expression of opinion. 
Ralston Purina Co. v. Tis... .eeccceccccecceeeeceeeeececeeeenneneeeee 


Specific Performance. 


1. 


States. 


Whether a decree for specific performance of contract to 
sell real estate will be granted rests in the discretionary 
power of the trial court, but such discretion is not un- 
limited, and a decree 1s not to be given or withheld arbi- 
trarily and capriciously. Beard v. Morgan......0.............. 
Where an oral contract has been performed by one party 
and he cannot be placed in statu quo by an award of 
damages which would furnish full compensation, equity 
will afford a remedy by specific performance. Taylor v. 
Claes: Se ee ed la SIE at 
Equity will grant specific performance where the terms 
of a contract are established by evidence that is clear, 
convincing and satisfactory, and where it has been fully 
performed by one party and its nonfulfilment would 
amount to a fraud on that party. Taylor v. Clark............ 
Specific performance of oral contract to convey realty 
may not be decreed because of’ part performance unless 
the acts of part performance in relation to subject-mat- 
ter in and of themselves unequivocally indicate existence 
of contract alleged, and cannot be accounted for on any 
other reasonable hypothesis. Taylor v. Clark.......0......- 
Parol evidence was not sufficiently clear, satisfactory, 
convincing and unequivocal to establish testatrix’ writ- 
ten agreement with her nephew’s parents to receive the 
nephew into her family as her son and sole heir so as to 
entitle nephew to specific performance of the agreement. 
Cahill v, Mockett. 2... ccccccccsesssesssneesensscsecccccesscecesceesecsecsacees 
Courts of equity, under proper circumstances, will grant 
specific performance of contracts to leave property to 
others. Majerus v. Santo 


A claim on contract originally authorized or subsequent- 
ly ratified by the legislature must be presented to the 
auditor of public accounts with right of appeal from his 
decision to courts, and may not in first instance be pre- 
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sented to the courts. In ve Appeal of Roadmix Construc- 
ton COrpor ation... oeccccccccccccccenceeeccececeeecessusecesseceececsseecesseseesece 425 
2. Generally, a contract between individuals and the state 
for the construction of highways or other authorized 
public improvements should be construed and liabilities 
determined by rules governing contracts between individ- 
uals. In re Appeal of Roadmix Construction Corporation 425 
3. State employees, agents and officers may act for the state 
only as authorized by the Constitution or statutes. In re 
Appeal of Roadmix Construction Corporation................--- 425 
4. Generally, doctrine of laches cannot be applied against 
public rights. State v. Platte Valley Public Power and 
Trrigatton Distr tet... ececccce cee cneceencnceceneeceeseenssceveessssesetseneeeee 661 


Statute of Frauds. 

1. An oral contract to convey realty is void and unenforce- 
able within statute of frauds unless there has been part 
performance by promisee solely referable to contract 
sought to be enforced. Taylor v. Clark... 563 

2. Payment of consideration of an oral contract is not part 
performance taking it out of the statute of frauds. Tay- 

LOT i CUI Keir ncc to aac Sed Scwsherth cid Sicaet sg bb seed eS ees ce 563 

8. Joinder in execution of note and mortgage constituting 
consideration for oral contract to convey realty is not 
part performance which will take contract out of statute 
of frauds. Taylor v. Clark o.oo... cece cccicececeeeeeseeeeeeeeeceeee 563 


Statutes. 
The giving of an appeal bond is essential to confer juris- 
diction of a cause upon the appellate tribunal. Security 
Mutual Life Ins. Co. v. Gillan... ce cccccccccccce cee ee ence ceeseeneeeee 673 


Street Railroads. 
The statute declaring certain circumstances under which a 
pedestrian has the right of way in crossing a street does 
not relieve the pedestrian of responsibility for the results 
of his own contributory negligence. Hughes v. Omaha 
& OC. Bs Street RY: CO ses: cc cescccsescescatdvscddac cascade sdoacecasagetesteshen 47 


Subrogation. 

1. The doctrine of equitable subrogation will be applied in 
all cases demanded by equity, good conscience and public 
policy, and no flexible rule for its application can be laid 
down. Burks vi POC... cescecesescenceenccncecceceseseseccenseeves 373 

2. Where insurance carrier settles a compensation action, 
conditioned that it be paid first out of the proceeds of an 
action, brought by the personal representative of the de- 
ceased employee against another person, the amount of 
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compensation paid by it, and the latter action is settled, 
such insurance carrier is entitled to equitable, subroga- 
tion in the amount of compensation paid. Burks v. 
PRCT OT ie Sil ND a ptr lls fd tn Be a OR BI ie RL 
The doctrine of subrogation is not administered by equi- 
ty court as legal right, but principle is applied to serve 
ends of justice and to do equity in particular case, and 
its application depends upon facts and circumstances of 
such case. Fender v. Re@...........cccccceccccsceceeceeceseeeeeeeeeeees eee 


Taxation. 


1. 


Where an owner of real estate being subjected to tax 
foreclosure proceedings makes an appearance by filing 
pleadings and offering evidence which were considered 
and adjudged on their merits by the trial court without 
objection, the absence of formal order making such own- 
er a party to the suit will not nullify his right to appeal. 
Madison County v. Crippen. .i..cecccceccccccececce ceeestseceeenteceeeee 
The right to redeem realty from sale on foreclosure of 
tax sale certificates is purely statutory, and legislature’s 
intent, as expressed in statutes on subject, is controlling 
factor. Madison County v. Crippen. .........ccccccccceeccceceeeees 


373 


911 


474 


474 


The amount, payable to redeem realty from unconfirmed. - 


sale on foreclosure of tax sale certificates to a stranger 
to foreclosure suit for less than amount of foreclosure 
decree, is amount of decree, interest and costs, plus in- 
terest on amount of purchase price at 12 per cent. per 
annum from date of sale until date of redemption. Mad- 
ison County 0. Crippenan....cccccccecccccscceccevessseeseceveseceeteseeseeceeees 
Under the principle of mobilia sequuntur personam the 
situs of intangible personal property generally follows 
the residence or domicile of the owner and such property 
of nonresident owners is not subject to taxation unless 
statute expressly provides for inclusion of intangibles 
of nonresident owners. Massey-Harris Co. v. Douglas 
COUREY: “cial sistent toe ee tc ales ee oA 
The state board of equalization and assessment has no 
authority under statute, as a board of review, to correct 
errors of county boards of equalization or assessors. 
Scotts Bluff County v. State Board of Equalization and 
A SS8CS8MONE 2...) 3 ees 8 eee Steet dyno N ie hed 
County boards of equalization deal with assessments of 
individuals and between townships, precincts or districts 
within the county, while the state board of equalization 
and assessment deals with equalization between counties 
or tax districts. Scotts Bluff County v. State Board of 
Equalization and Assessment 


474. 


547 
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The supreme court cannot consider and correct any er- 
rors or irregularities of assessors or county boards of 
equalization in their proceedings on a petition in error 
from action of state board of equalization and assess- 
ment. Scotts Bluff County v. State Board of Equaliza- 
tion and Assessment. ............ a eeeccceccccecceceecnccececeeetsesensreceseesees 
The state board of equalization and assessment, when 
proceeding under statute authorizing it to equalize as- 
sessinents, cannot deal with individual assessments and 
cannot adjust inequalities between townships, precincts 
or districts within counties, but deals only with values 
of taxable property in the county as a whole as to any 
class, classes or kinds of property, personal, real or 
mixed. Scotts Bluff County v. State Board of Equaliza- 
tion and AS8ESSIMENK........ecccccceceneccneeeeeceescecesecessececeeneeeaees 
Where action of state board of equalization and assess- 
ment in making changes in assessed valuation did not 
apply to all of property of county as to any class, classes, 
or kinds of property, the action of the board was unau- 
thorized and void. Scotts Bluff County v. State Board 
of Equalization and ASsessment...........2..-.ccccceceeetcseceeeeeseeee 


SEE APPEAL. CRIMINAL LAW. NEGLIGENCE, 17. 
Where the trial court determined that the plaintiff failed 
to establish a prima facie case, it is not necessary for 
the court to allow the case to proceed further. Me- 
Naught v. New York Life Ins. C0.......0...222..220c00ceeccecseenenensee 
Hearsay evidence tending to prove a material fact, ad- 
mitted without objection, may sustain a finding of the 
existence of that fact, based solely thereon. Dafoe v. 
GONE co eons oakaksbeeccade leactts leucsatcaantsasadidse hued caueveceth 
Upon the overruling of a motion for judgment on the 
pleadings, the party so moving should be given the op- 
portunity of electing whether he wishes to stand on his 
motion or to proceed further, and if he elects to proceed 
further then the case should be regularly assigned for 
trial upon its merits as to all issues raised by the plead- 
ings. Vaughan v. Omaha Wimsett System Co...............-.-- 
It is not prejudicial error for the court to refuse a re- 
quest for separate findings of fact and conclusions of law 
which are improper in form and not within the contem- 
plation of statute. Donald v. Heller... cece ccceccccceeee 
Where evidence establishes that plaintiff was guilty of 
more than slight negligence, it becomes a question of law 
for the court and it is the court’s duty to render judg- 
ment for the defendant. Donald v. Heller... 


837 


837 


213 


344 


470 
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6. 


10. 


Trusts. 


1. 


Where a certain theory on any issue is relied upon by the 
parties at the trial as the proper one, it will be adhered 
to on appeal whether it is correct or not. Gillan v. Equit- 
able Life Assurance Soctety........-..ecscsccecseeeeeeeteeeteeeeeenteeee 
In determining whether there is sufficient evidence of 
defendant’s negligence to warrant submission of that is- 
sue to the jury, all facts and circumstances and legiti- 
mate inferences to be drawn therefrom must be viewed 
in the light most favorable to plaintiff. Ulrich v. Bateh- 
CLUOT., ices ccancaaesGebaacdata cont eaiages feasiaterds sabes aes ss ele a acess 
A motion to disqualify a county attorney from partici- 
pating in a civil case, when the duties of his office might 


‘conflict with the duty owed to his client in the civil suit, 


comes too late when first made within 48 hours of the 
commencement of a second trial. Callahan v. Prewitt... 
An instruction, legal principles of which are incorrectly 
stated or are inapplicable to issues involved, is properly 
refused. Frazier v. ANGeCrson.,.......1...:cccccccceee cecneeeeeceseeeceeeeee 
In personal injury action by automobile guest against 
host, giving an instruction setting forth certain statutes 
regulating use and operation of motor vehicles on high- 
ways, which instruction contained that part of statutes 
which provides that violation thereof is a crime for 
which the violator should be punished was not error. 
Lamdrum Vv. Roddy... ..cccccscccccccncccesecscecsesenecscscseeersesseresseaneeeeanes 


A constructive trust is a relationship with respect to 
property subjecting the person by whom the title to the 
property is held to an equitable duty to convey it to an- 
other on the ground that his acquisition or retention of 
the property is wrongful and that he would be unjustly 
enriched if he were permitted to retain it. Nelson v. 
WD COVOTB oss is ae ceeds a alesn ae ce tecals sevte tv cued eee sainbadoeni ethane 
Where owner of interest in land transfers it inter vivos 
to another in trust for transferor, but no memorandum 
properly evidencing intention to create trust is signed 
and transferee refuses to perform trust, transferee holds 
interest upon a constructive trust for transferor if trans- 
fer was procured by fraud, duress, undue influence, or 
mistake, or if transferee at time of transfer was in a 
confidential relation to transferor. Nelson v. Seevers.... 
Where land is transferred temporarily to one in a con- 
fidential relationship to transferor, equity will declare a 
constructive trust for benefit of transferor and not per- 
mit transferee to be unjustly enriched. Nelson v. Seevers 


647 


697 


787: 
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4, Where a charitable gift is contingent as to amount, the 
trust is not. perverted by a compromise agreement by 
which the donee receives a definite amount of property 

ve impressed with same charitable purpose in lieu of con- 
tingent interest. Rohlf v. German Old People’s Home.... 636 

5. Generally, a bequest in the form of a trust to a charitable 
corporation organized for same charitable purpose as 
that shown in the grant is not technically a trust, but is 
a gift to the corporation to accomplish the purposes of 
the corporation, and is equivalent to a bequest upon a 
charitable trust. Rohlf v. German Old People’s Home.... 636 

‘6. A bequest will revert to donor’s heirs, even in the ab- 

sence of express provisions therefor, if it appears that 
donor had no general charitable purpose in mind and 
contemplated only carrying out particular purpose im- 
possible of fulfilment. Rohlf v. German Old People’s 
FLOM: x note eee saeessee sai ae castes nace eed See a aseaeieescs iba bcaatewed. 636 
Bequest: to organization to be used for purposes of old 
people’s home for persons of German descent on condi- 
tion that separate corporation be organized before tes- 
tator’s death to operate home and that bequest pass di- 
rectly to corporation was bequest for particular char- 
itable purpose and indicated no general charitable intent. 
Rohlf v. German Old People’s Home...o.........::cececccecececeene 636 
8. It is incumbent upon a charitable corporation to carry 
out its purposes and those of the donor of a charitable 
gift to it within a reasonable time, where no general 
charitable intent is found in the bequest, otherwise the 
gift will revert to the donor, if living, or to his heirs, if 
he be deceased. Rohlf v. German Old People’s Home.... 636 
9. Doctrine of judicial cy pres is a principle of construction 
based on a judicial finding of donor’s intention as ap- 
plied to new conditions. Rohlf v. German Old People’s 

TI OMEM asec ly ce EOS lie oe ee abele nator De 636 

10. Ordinarily, doctrine of judicial cy pres can be applied 
only where there is a general charitable purpose, since 

a court of equity will not be permitted by construction to 

defeat the particular purpose of donor’s narrow char- 

itable trust intent. Rohlf v. German Old People’s Home 636 

11. Trusts arising by implication or by operation of law are 

excepted from operation of statute of frauds. O’Shea v. 

O SRG cs onto ae Nel es ae te Ele 843 

12. If a party obtains legal title to property by virtue of a 
confidential relation, under such circumstances that he 
ought not, according to the rules of equity and good con- 
science as administered in chancery, hold and enjoy the 


7 
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13. 


14. 


15. 


16. 


benefits, out of such circumstances a court of equity will 
raise a trust by construction and convert him into a 
trustee of the legal title. O’Shea v. O’Sheq_.. ee 
The violation by the grantee of a promise to reconvey 
is constructively fraudulent and gives rise to a construc- 
tive trust, which may be established by parol. O’Shea 


A decree establishing a constructive trust should not be 
limited to a cancellation of the conveyance whereby the 
constructive trustee acquired title to the land, but the 
trust should be ascertained and enforced. O'Shea v. 
OPS heey stintcisik denise eka cade ece Sabena caste Masta lcttece 
A constructive trust is a relationship with respect to 
property subjecting the person by whom the title to 
property is held to equitable duty to convey it to another 
on ground that his acquisition or retention of property is 
wrongful. O'Shea v. O’SReQ. 0.2... ccc cec ccc cee ee tee enc enetsctseeeeeeee 
Where owner of interest in land transfers it to another 
in trust for transferor, but no memorandum evidencing 
intention to create trust is signed, and the transferee re- 
fuses to perform the trust, the transferee holds interest 
upon constructive trust for the transferor if the transfer 
was procured by fraud, duress, undue influence or mis- 
take, or the transferee at time of transfer was in con- 
fidential relation to transferor. O’Shea v. O’Shea.......... 


Vendor and Purchaser. 


1. 


Venue. 


A purchaser of real estate acquires only title which his 
grantor had at the time of sale, unless he purchased the 
property on the basis of an apparent ownership upon 
which he was justified in relying. Hadley v. Platte Val- 
ley Otte: COs nies 2) he sce, solide Me oe Bhs ta 
A party who purchases real estate with knowledge that 
another has a contract of purchase for the same is not 
a bona fide purchaser, and if he acquires such knowledge 
at any time before payment of consideration he will not 
be protected as a purchaser in good faith. Beard v. Mor- 
ONE) ast saik Sethe cake a eenisesaasstenan fen tosses stn sh dann suconetbes tien Mica eh 
A purchaser of real estate under contract, with notice of 
prior contract, is liable to the same equity, stands in his 
place, and is bound to do that which the person he rep- 
resents would be bound to do by the decree. Beard v. 
Morgan 


The statutory right to bring action in the county in 
which one of the defendants resides can only be secured 
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by naming and having served a resident party who shall 
be a real party defendant and shall have a real or bona 
fide interest in the controversy between the plaintiff and 
the nonresident defendant. Wistrom v. Forsling........ ok 
On special appearance for lack of jurisdiction of the 
person on ground of improper venue, the court must con- 
sider the allegations of the petition as true and deter- 
mine the merits of the appearance from the averments 
of such petition, the character of the judgment that 
might properly be rendered on default of appearance, 
and the place, time and manner of service of process. 
Stuckey v. Stuckey. ........eccccescccecesceessccececcecteesessesssessesssneecees : 
The venue of an action to establish that the title to land 
is held by plaintiff in trust, requiring the sale of such 
land before an accounting may be had between the ben- 
eficiaries of the trust, and to decree judicial sale of such 
land, is the county in which such land or some part 
thereof lies, even though an accounting between the par- 
ties after such sale and a judgment against the person 
of defendant may be sought as a result of such account- 
ing. Stuckey v. Stuckey... .cec-cececceccceceeeeeeeereeceenecensteees 
In actions to quiet title, the district court has jurisdic- 
tion to construe a will in determining the rights of the 
parties to the land under the will. Hahn v. Verret........ 


An accretion to land is the imperceptible increase there- 
to on the bank of a stream by alluvial formations or by 
dereliction. Conkey v. Knudseia.....-..ccccccceececceesceeeetsees 
A batture is a filling in of the river from the bottom, 
and if it ultimately forms an island or becomes attached 
to the riparian lands, it is a form of accretion and the 
title thereto becomes the property of the owner of the 
riparian land. Conkey v. Knudsen. .......2ccccccseccccccecseeeeseeeee 
A general rule cannot be followed in dividing accretions 
between riparian landowners under all circumstances. 
Conkey v. Knudsen,...o....ecccccccccceccceceenreeeeeseeess seat techie Se oe 
Where the boundaries of an accretive area are much 
curved, either inwardly or outwardly, the boundary 
lines of the riparian owner’s portion of the accretions 
must necessarily be either divergent or convergent, ac- 
cording as the river boundary is longer or shorter than 
the original river bank line, and in such cases the front- 
age of each riparian owner on a new river bank should 
be divided in proportion to his frontage on the original 
bank. Conkey v. Knudsen... ceccccecceesecenceceececeaccnecceee 


294 
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10. 


11. 


The feeding of cattle, sheep and hogs along a small 
stream outside of any incorporated city, and where siock 
feeding is generally engaged in, may not be enjoined at 
the instance of a neighboring landowner in the absence 
of evidence showing that a nuisance was thereby created. 
Vana v. Grain Belt Supply Cov ...cccececcccccceecteeteeteeees 118, 
Where surface water resulting from rain and snow flows 
in a well-defined course, its flow cannot be arrested or 
interfered with by landowner to the injury of neighbor- 


ing proprietors, and for such injury proper remedy is in-. 


junction action in which injured person may recover 
damages. Seibold v. Whipple..........:..eccccceccseseseseeeesseeeeeess 
In an action by landowner for damages caused to land 
because of diversion of surface waters thereon, where 
said land has during the same time been subject to flood 
waters from other sources, it was incumbent upon land- 
owner to allocate damages arising from such surface 
waters from damages by reason of flood waters and to 
show the extent of the damages arising therefrom before 
recovery could be had. Seibold v. Whipple.................... 
In action by landowner for damages to land because of 
diversion of surface waters thereon by defendant, where- 
in evidence showed that land had during the same time 
been subjected to flood waters from other sources, land- 
owner's evidence was insufficient to allocate damages 
from diverted surface waters or to prove extent of dam- 


‘age therefrom. Seibold v. Whipple .o.........2.c.ccccscccscseeeceneeeeene 


Where the evidence disclosed that in 19238 original chan- 
nel of a creek had been abandoned as a natural water- 
course, and no apparent effort had been made by the 
parties since that time to keep original channel open for 
any purpose, a dismissal of plaintiff’s petition to restore 
original channel was proper. Whipple v. Nelson............ 
Where upper riparian landowner and predecessor in title 
of lower riparian landowner, by agreement, changed 
channel of stream under circumstances that showed an 
intent on their part as adjoining landowners that new 
channel should thereafter be course of the stream, and 
successor in title likewise accepted such condition, and 
the old channel gradually filled up with silt, and was, in 
places, filled in and leveled off by upper riparian owner, 
and both parties farmed over old creek bed for a num- 
ber of years, upper riparian owner was estopped from 
restoring water to its former channel. Whipple v. Nel- 
SOM Braet eee on, Molle ih ae oh ot, 
The quasi judicial powers of the department of roads 
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and irrigation have application only to the granting and 
cancellation of appropriation rights and priorities. Plun- 
Kebe: Be. “POPSONS oii eh coe ew esas sl ue ceed oe tebe. eset cenasdenscasteodes 
The legislative grant of jurisdiction to the department 
of roads and irrigation does not extend to it power to 
adjudicate vested rights or to make an adjudigation with 
regard to apportionment of irrigation water between 
users, which has passed through diversion outlets into 
common private ditches for dispersion over lands to be 
irrigated. Plunkett v. Parsoms..w......cccccecccccscceeeeeeeeeseeeeee 
The matter of apportionment of waters after they. have 
passed into common private ditches for dispersion is a 
function which belongs to the courts. Plunkett v. Par- 
SONS 2c Node Rocce eaves Acne een ae ease 
The right to use of water for irrigation acquired regu- 
larly under the irrigation statutes of the state is a vest- 
ed right, and the department of roads and irrigation is 


-without jurisdiction to make an adjudication in regard 


to such vested rights. Plunkett v. Parsons............-:.:000-+ 
The owner of land may protect it from surface water 
even to the damage of his neighbor and he is liable only 
in case of negligence. Jorgenson v. Stephens...............-..-- 
The owner of land may, by proper use and improvement 
thereon, deflect surface water, and in the absence of neg- 
ligence will not be liable for consequent damage to his 
neighbor. Jorgenson v. Stephens........2..-.-2:-ccccceeeeeeeeeees 
In the interest of good husbandry and in the absence of 
negligence, a landowner may accelerate surface water 
in the natural course of drainage without liability to the 
lower proprietor. Jorgenson v. Stephens........22....22002:0--+- 
Surface waters may be controlled by the owner of the 
land on which they fall or originate, or over which they 
flow, and he may appropriate to his own use all that falls 
or comes on his land, and refuse to receive any that 
falls or originates or flows on or over adjoining prop- 
erty. Jorgenson v. Stephens .........eeecccccccccccccccseseeceeeteeeesenes 
Under an exception to common-law doctrine, the right to 
control surface waters must be so exercised as not to un- 
necessarily or negligently cause injury to rights and 
property of others. Jorgenson v. Stephens 


In will contest, burden of proving undue influence is on 
party asserting it. In re Estate of Bowman.. 
In re Estate Of HO GQn. eee eeeccceeeceeeeceeeeeeeceeececeeeteeenee 
In will contest, evidence of contestant’s financial condi- 
tion is admissible and may be considered with other evi- 
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10. 


11. 


12. 


dence on issue of undue influence, if such issue is prop- 
erly raised by pleadings. In re Estate of Bowman........ 


‘Undue influence, in order to invalidate a will, must be 


of such character as to destroy the testator’s free agency 
and substitute another person’s will for his own. In re 
Eistate of Bowman... .cccccccccececcceececeeceececceeeeeeeeeeeneeceeeeeceenee 
In proving undue influence invalidating will, contestant 
is not limited to bare facts adduced by him, but he is en- 
titled to the benefit of all legitimate inferences derived 
from established facts. In re Estate of Bowman............ 
In will contest on ground of undue influence, testator's 
declarations are admissible to show his state of mind 
and consequent susceptibility to undue influence. Jn re 
Fistate of Bow Mane... cccccccceecececeeveeeeeeeeceececeeeeeneseeceeeceseeee 
The inequality of distribution, the unreasonableness of 
the will and its unnaturalness are considered in deter- 
mining undue influence, where the will is grossly unrea- 
sonable and inconsistent with testator’s duty to family. 
In re Estate of Bowman,......c.cccccccccccecceeeecceeeeeseeceveeceeseseessecoee 
While mere existence of confidential relations between 
testator and beneficiary under will raises no presump- 
tion that beneficiary exercised undue influence over tes- 
tator, such relationship may be considered with all other 
facts and circumstances in evidence. In re Estate of 
BOWMON sical eS heed ial len caecthvdadetestaevteboraietietcissacunées 
The essential elements of undue influence invalidating 
will are testator’s susceptibility to such influence, an- 
other’s opportunity to exert it, his disposition to do so 
for improper purpose, and result clearly showing effect 
of such influence. In re Estate of Bowman.... 
In re Estate of Ha gane.....cccicccccccccccccscccccceecescesceeceseeseeescceeeee 
A will contest, where the evidence is conflicting, is tri- 
able to a jury, and upon appeal to the supreme court is 
not triable de novo. In re Estate of Bowman.................... 
Where a will is attacked on the ground of lack of capac- 
ity, the burden is on the proponent to show mental ca- 
pacity. In re Estate of Hagatt...c.....cccccccccccccccccccececceceeees 
Where a will has been attacked on ground of lack of 
mental capacity, before it may be upheld, it must be 
shown that the testator understood the nature of the act, 
knew the extent of his property, understood the proposed 
testamentary disposition, knew the natural objects of his 
bounty, and that the will represented his wishes. In ve 
Estate of Haga. oi... ceccciccccececesecscssecceescecuseseceseessesceceeseeecee 
In determining testamentary intent, court must consider 
all circumstances surrounding testator at time of mak- 
ing of will. Hahn v. Verret 
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13. Generally, legacies are payable primarily out of personal 
estate of testator, and real estate will not be charged 
with their payment unless intention to do so is expressly 
declared, or clearly inferable from dispositions of will. 

FA GR Us, VTC b cacccccsdccsscnsessucsctessbexeducsatesceckscteesdevss Beet ceceectsveens 820 

14. Where time for filing claims had passed and order had 
been entered barring further filing of claims and peti- 
tion alleged solvency of estate and sufficiency of personal 
assets to pay debts, costs, and expenses of administra- 
tion, which allegation was conclusively established by 
evidence, devisee’s action to quiet title was proper. 
Gh 0s, Vere biscscses Seek saccades RRs ves spssaiates vaso be titanic oS 820 

15. Where a legatee or devisee enters into possession of the 
estate given him by will, with consent of the executor or 
otherwise, his possession may not be disturbed unless it 
appears that property must be used for payment of 
debts, costs and expenses of administration, but such 
legatee or devisee takes the property subject to such lia- 
bilities, if any, as are imposed by statute whenever fin- 
ally determined by the court. Hahn v. Verret...........-.. 820 


Witnesses. 

A stenographer who recorded voluntary statements of ac- 
cused in shorthand at time they were made, may, when 
sworn as a witness, read the shorthand notes as evi- 
dence, if such statements, when extended to script or 
print, would be admissible. Schlegel v. State...........2-- 497 


Workmen’s Compensation. 

1. The workmen’s compensation law does not provide for 
compensation for loss of use of an eye, based on the 
amount of vision existing previous to the accident. Bo- 
len, Ballers ne a es cn eo ee en 23 

2. The workmen’s compensation act definitely fixes compen- 
sation for employee’s loss of eye at two-thirds of his 
daily wages for 125 weeks, without exception. Bolen v. 
Buller. scfeok ois es es ha crete A gin saa Sea teee seb h tedles 237 

8. The legislative intent of the workmen’s compensation 
act is to compensate and indemnify employee, losing eye 
capable of industrial use as result of injury in industry, 
to full extent of his industrial loss occasioned thereby. 
Bolen. Butler’ .c cf. cece. sa seecgesssbinaen sh sdessdatassentegtscpesnsaceizeecce 237 

4. Where the evidence is conflicting and cannot be recon- 
ciled, this court, upon a trial de novo, in a workmen’s 
compensation case, will consider the fact that the district 
court observed the demeanor of witnesses and gave cred- 
ence to the testimony of some, rather than to the contra- 
dictory testimony of others. Bolen v. Buller... 237 
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11. 


12. 


138. 


Where an employee dies suddenly and mysteriously while 
engaged in his work, the burden of proof that his death 
was an accident arising out of his employment rests 
upon the claimant for compensation. Mook v, City of 
PAnteolns ise casi asin eee Ae ete Be eins 
Either party who refuses to accept the findings, order, 
award or judgment of a judge of the workmen’s com- 
pensation court may within 14 days file application for, 
and obtain, a rehearing before the full court. Mook v. 
City of Tineol nes ixccccccztageces avvaicticienicda tae wale anes. 
The right to a rehearing before the workmen’s compen- 
sation court by either party is paramount to, and exclu- 
sive of, the right of appeal to the district court from 
such original decision. Mook v. City of Lincolm.......:........ 
A claimant for compensation under subdivision 8 of sec- 
tion 48-121, Comp. St. 1929, who through an injury has 
suffered a permanent partial loss of the use or function 
of both feet, is entitled to recover such proportion of the 
compensation allowed for total disability under subdivi- 
sion 1 of said section as the extent of his loss would bear 
to the total loss of such members. Bronson v. City of 
POP OMONE ascii asta ciceasctesdh cusetdastivasica kia fetesceagonistssetesoncs seas ies 
Where it is determined on appeal that the award of the 
district court was erroneous in that it failed to reduce 
the award of the compensation court, an allowance of 
attorney’s fees by the district court is also erroneous. 
Bronson v. City of Fremont... ccccccccescsesseeseesessnsenseseeeee 
The right to tax attorney’s fees in compensation cases is 
Statutory. Rewroat v. State... eccccccccccecccccccecccessscesseseceeccecsee 
Where an employee appeals from a decision of the dis- 
trict court denying an award of compensation and the 
supreme court reverses the district court and holds that 
the employee is entitled to compensation, the supreme 
court is not authorized to allow the employee an attor- 
ney’s fee for services therein. Rexroat v. State................ 
The burden of proof is upon claimant in a compensation 
case to establish by a preponderance of the evidence that 
personal injury was sustained by claimant as result of 
an accident arising out of and in the course of his em- 
ployment. Zanski v. Yellow Cab & Baggage Co 
Weitz v. Johnson 


Geet en tenner cnmnm ewe ann anne ne treneneennen eee 


A compensation award cannot be based on possibilitic 
or probabilities, but must be based on sufficient evidence 
that the claimant incurred a disability arising out of and 
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in the course of his employment. Zanski v. Yellow Cab 

GK Baggage CO... cseceseseeeeeeeeeeeceeeeeeneaees .... 840 

Duncan v. Weidman 864 
14. Where an employee files a claim under the workmen’s 

compensation act and an order is entered thereon dis- 

missing the claim, and employee does not file an appli- 

cation for a rehearing with the compensation court with- 

in 14 days after date of order, the order becomes con- 

clusive and final, and application for a rehearing filed 

on the fifteenth day is properly dismissed. Dolner v. 

Peter Kiewit & Sons COe....ccccccccccccecccecceceeneneecteeesteeesesstenseeeeeees 384 
15. A bill of exceptions filed in the supreme court on appeal 

from the district court in a compensation case must be 

prepared, served, settled and filed in accordance with 

general statute on the subject. Adkisson v. Ganmble........ 417 
16. A compensation award will be calculated with reference 

to wage workman was receiving from person by whom 

he was immediately employed at time of the injury. 

Johnsen v. Benson F00d Center. ...icceccceccccesccrcenecreercecrseess 421 
17. In determining amount of compensation award, injured 

workman’s wages are required to be computed ordinarily 

according to terms of the contract of hiring in force at 

time of accident. Johnsen v. Benson Food Center............ 421 
18. The work contemplated by compensation act to permit 

a recovery must arise out of and in the course of em- 

ployer’s business in performance of some duty which 

workman is employed to perform, or a duty incidental 

to that work. Weitz v. Johnson. ..i.....eccececcececceeseteeeereeeeeeees 452 
19. The term, “arising out of and in the course of employ- 

ment,” in workmen’s compensation law, covers all risks 

of accident from causative acts, done or occurring with- 

in the scope of the employment, which include all acts 

incident or necessary to the performance of work. Weitz 

Wiss TONNBON fcce caret ates dente eek taal esege atta ere idescewenczesessedus se tecees 452 
20. Generally, if employee suffered an accident and is in- 

jured while going to or from his work, from or to his 

home, accident does not arise “out of and in the course 

of his employment” within compensation act. Lincoln 

Traction Co. V. R€QS8ON........2....cc.cccccsseccn cere ceeneceeeeeeteseeeeeeaace 512 
21. There is no hard and fast rule by which to determine 

whether one is an employee or an independent contractor, 

but the correct relation must be determined from all the 

facts in each particular case. Riggins v. Lincoln Tent 

AWNING CO. eee cecccenncnre eect eee ece cence teeeteeeeeeeenettecetereteeeereees B93 
22. A workman who is paid wages by the piece or quantity 

comes within the compensation law. Riggins v. Lincoin 

Pent A Wining © COs sicecitestccece. cease Bama ate so ae eattivec cede eyes etiane 893 
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23. 


24, 


25. 


26. 


27. 


The payment of social security tax by a factory owner 
on the earnings of a workman is evidence tending to 
show that the workman is an employee. Riggins v. Lin- 
cola Tent & AWNUng CO... .ccccceccescecceeesneneeeeereeetenenececoneeneeeeeee 
Where claimant in painting automobile trailers was sub- 
ject to his alleged employer’s control and could be dis- 
charged at any time without liability, claimant was an 
employee and not an independent contractor within the 
compensation law. Riggins v. Lincoln Tent & Awning 
CO eee rice cn senha aa eten ec acne Be acaba alten Reaset eteeeas cade 
An owner who inserts in a contract with his contractor 
a promise by the latter to secure compensation insurance 
upon his workmen does not escape liability for compen- 
sable injuries of the contractor’s employees where the 
contractor fails to procure such insurance. Riggins v. 
Lincoin Tent & Awning C.....cccccccccccccnccececscessesencecececnseersneee 
In a workmen’s compensation case, where the evidence 
fails to show a causal connection between an accident 
suffered by an employee and his instantaneous death 
from heart disease some time thereafter, there can be 
no award of compensation. Piza v. Grainger Bros. Co. 
A compensation claimant must prove by sufficient legal 
evidence leading to direct conclusion, or a legal infer- 
ence therefrom, that an accidental injury arising out of 
and in course of employment occurred and caused dis- 
ability. Pima v. Grainger Bros. CO......ccccccccceccccsccssssesseceeeeee 
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